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THE RETIREMENT OF MR. JUSTICE REILLY. 


The news of the impending retirement of Mr. Justice 
Reilly came on the Bar as a painful surprise and vague surmi- 
ses as to the probable reasons for the step only heightened the 
feeling of regret. The gathering that assembled, both in the 
High Court and at the Railway Station, to bid him good-bye 
affords sufficient proof of the popularity that he enjoyed and 
the farewell speech of the Advocate-General truly gave expres- 
sion to the esteem in which the Bar—and we may say the 
public—held him. If we are not mistaken, it is long since a 
similar address of farewell was last presented by the Advocate- 
General on behalf of the Bar, to a retiring civilian Judge. It 
is not too much to say that no one who entered the Court over 
which Mr. Justice Reilly presided, could fail to be struck by the 
high standard of judicial sincerity that marked his attention to 
the case before him and the earnest endeavour and conscientious 
devotion to duty that almost pervaded the atmosphere. He 
rarely evaded any point—whether pf act or of law—that had 
to be tackled in a case and never flinched from giving forceful 
expression to what he considered to be the correct conclusion. 
Ini his treatment of questions of law, he took care to see that as 
far as possible, technicalities were not allowed to get the better 
of considerations of equity and his judgments reveal the careful 
thought bestowed on their preparation. It may not be inappro- 
priate to mention as an illustration of his habit of careful 

reading, that when any errors had crept into the report of any 
judgment in the pages of this journal, he often called our 
attention to the mistake and had it rectified. 

We wish him long life to enjoy his well-earned rest and 
join the Advocate-General in giving expression to the hope that 
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even in his retirement, he may in some way find it possible to 
make himself useful to this country. 





On the afternoon of 19th December, 1933, at the High 
Court, the members of the Bar bade good-bye tothe Hon’ble 
Mr. Justice H. D: C. Reilly, who is proceeding on teave prepa- 
ratory to retirement. The Fifth Court, where Mr. Justice 
Reilly was sitting was.crawded to overflow by the members of 
the Bar. . 9 


: Sir Alladi Krishnaswami Aiyar, Advocate-General, on 
behalf of the Bar, in bidding good-bye, said:— 

. My Lorp.—When in our Advocates’ Association, I broke 
the news which you were pleased to disclose to me in answer to 
a casual query from me that you were retiring from the.High 
Court Bench there was a flutter in the profession, as they were 
not prepared for such a news. The members of the profession 
were enthusiastic to arrange a function in your honour; but 
there being very little time before your departure from this 
country and you having expressed your disinclination, amidst 
ithe stress and strain of your getting ready for your voyage, 
to be present at any function, it is the unanimous desire 
of the Bar that I, on their behalf, should convey to you their 
deep feelings of regard, esteem and affection to you on the eve 
-of your retirement. It is a particular source of gratification to 
„me that I should be privileged to voice the feelings of the Bar 
as I have known you intimately evet since my enrolment as an 
Advocate of this Court when you were the Registrar. I can 
very well recall the innumerable occasions when, as a Junior at 
the Bar, working with Mr., Sundaram Aiyar, I used to trouble 
you with applications for adjournments and posting of cases. 
In your career as a Judge you have rightly, if I may say so, 
earned the esteem and regard of the Bar. While you maintain- 
ed punctilious dignity and decorum on the Bench and insisted 
ona similar observance by the members of the Bar every mem- 
ber of the Bar, from the youngest to the biggest and the oldest 
felt quite at home in the proceedings before-you. They felt a 
senst. of ease in your Court and no one felt an argument 
before you an onerous task. Your refreshing smile and cheer- 
ful countenance were a great. source of strength and inspira- 
tion to the Counsel-that appeared before you. My recent visit 
to. England; makes. me feel that you do not yield to the best 
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type of English Judges in point of judicial bearing and dignity. 
and in the unfailing courtesy- shown to the profession. The 
proceedings in the Court in which you presided were through- 
out permeated by the -spirit that the surest’ foundation of. -a 
proper judicial administration is not merely that justice is done 
but every citizen must be made to feel that justice is being 
done. . 


During the fairly long period in which you have been 
presiding in this Court, I am not able to recall a single un- 
pleasant episode during the progress of an argument by Counsel. 
Your not having been a member of the profession and your not 
having been recruited to the Bench from the Bar have never 
stood in the way of a genuine appreciation of your work by 
the profession. The Bar ever responsive to kind treatment 
but jealous of its rights and privileges nurtured as it is in 
British traditions in which the Bench and the Bar are regarded 
as part of the same machinery in the supreme task of the ad- 
ministration of justice, have begun to look upon you as one of 
themselves. The profession was always struck with the way in 
which you delivered your judgments ex tempore. It was a 
marvel to them to watch you dictating your judgments, the 
free flow of expression, the punctuated pause, and the expres- 
sive gestures, the marshalling of facts and the arguments on 
either side. In the Court hearing first appeals in which you 
frequently sat while deeply alive to the natural limitations and 
functions of a Court of appeal, you felt it your duty to sift 
every finding of fact on the evidence as the Court of appeal is 
a Court of re-hearing under the Code of Civil Procedure and 
there is no jury to assist the Judge in the Court of first instance 
in regard to a finding of fact. And I may mention, speaking 
on behalf of my friends on the Original Side, within the short 
time that you sat on the Original Side, they felt that they were 
in a particularly pleasing atmosphere. Your deep and intimate 
knowledge of mofussil conditions and land tenure was a great 
asset in the disposal of regular appeals. While by no means 
ignoring the importance of the principle that the decisions in 
this country must mainly rest on Indian statute and case-law, 
you were never averse to drawing upon the rich treasures of 
English jurisprudence and case-law on which there is no deny- 
ing that the law in India in various branches rests. Your 
judgments in some of the cases that came up before you form 

°. 
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a-luminous-and careful. exposition of the several branches ‘vf 
the law. “May I say that lam voicing the general feeling in 
the profession if I state that you were as responsive to argu- 
thent and took as lively an interest in your work on the,date 
of your retirement as at the commencement of your career 
—by no means a frequent phenomenon in one’s career as a 
Judge. And I may mention speaking especially on behalf of 
the younger members of the Bar, they would miss you 
very much indeed. , 


It is our fervent wish and prayer that your services may be 
availed of in other spheres of activity useful to this country and 
to the Empire. Iwish you God-speed and farewell on behalf 
of the Bar. 


Mr. Justice RerLY’s Repty. 


Mr. Justice Reilly replied in very feeling terms. His 
Lordship said: 

Mr. Advocate-General, I cannot thank you enough for the 
very kind things, the far too kind things, which you have said 
to menor all you gentlemen for your kindness in coming here 
to say good-bye to me. If I do not say much, it is not because 
I do not feel much. I have come into the parting of ways, 
which, to me, is a sad one. 


The greatest honour of my life has been to sit here as one 
of His Majesty’s Judges. And now that has come to an end. I 
feel the great debt 1 owe to my colleagues—their kindness, their 
example, their guidance, their teachings, to the staff of the Court 
for their ever ready and encouraging help, and to you, gentle- 
men of the Bar, for your invariable kindness and assistance. 
I am conscious of my own dificiencies. But I am sure that 
you all know them even better than I do. I noticed the other 
day that a District Judge remarked truly that a Judge is al- 
ways on his trial before a very acute, very watchful and very 
experienced jury, the members of the Bar who practise before 
him. It is an intimidating thought. And I could never face it 
but for the fact that there never was a jury so tolerant and so 
generous as the Bar. Of that Mr. Advocate-General, you 
have just given a most convincing proof. 


Perhaps on this occasion I may disclose a secret. The 
bitterest disappointment of my early life was that I was not 
e 
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able to come into your profession. No doubt, that was fortunate 
for me. It is very probable that I should have been briefless 
and it is very highly improbable that I should ever have been a 
Judge of this Court. It is nine and a half years since I first 
sat here. It is twenty-six and a half years since I first came to 
the High Court as Registrar. You Mr. Advocate-General, 
would have then been enrolled only a few days. Ina sense I 
feel we have grown up together. My old friend, Mr. T. R. 
Ramachandra Aiyar, who is the doyen of the Madras Bar and 
who, I am so glad to see, is still practising was then well up 
the ladder. Those, we thought, were great days and they were 
great days. Mr. Bhashyam Iyengar and Mr. Ramachandra 
Rao Saheb were still practising. Sir S. Subramania Aiyar was 
still on the Bench. Sir C. Sankaran Nair was still at the Bar. 
Mr. Sundaram Aiyar and Mr. Krishnaswami Aiyar were still 
in the full flood of success. I have seen many changes. But one 
thing persists—the unfailing supply of great ability which has 
made the Madras Bar famous, and, if I may say so, one thing 
has persisted with me from the time when I first came to this 
Court. I have always felt in working with the members of 
the Madras Bar that I have been working with friends. When 
I leave this country, the strongest memory I should take away 
will be of the kindness, of my European and Indian friends 
and one of the proudest spots in that memory will be the 
thought of your great kindness, gentlemen, in coming here 
to-day. I thank you with all my heart. 


I wish you all happiness, health and good fortune and a 
speedy return of more prosperous days. Whether prosperity 
comes with quick or slow foot, may the honour and reputation 
of the Madras Bar always be safe tn your keeping. Gentlemen, 
I thank you again and I bid you good-bye. 


JOTTINGS AND CUTTINGS. 


A Fine Career—Lord Merrivale was called to the Bar at 
Gray’s Inn (where he is in residence) in the year 1885; and for 
a considerable time before and after that occasion his chief source 
of maintenance was derived from journalism. In reply to the 
congratulations of the Press Gallery of the House of Commons 
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when he was made Chief Secretary for Ireland, he wrote: 
“I often recall the fruitful days (and nights) I spent in the varied 
work of the Gallery between 1880 and 1885.” 


In the Canadian Low Journal there is a reference to his 
acceptance at “that worst of times” in 1916 “ of the most un- 
popular, reputation-breaking and thankless post in British poli- 
tics—the Chief Secretaryship for Ireland.” He knew little of 
Ireland and its problems, and accepted the post from a strong 
sense of public duty. On the day before his appointment, at 
Exeter, he asked a member of the Bar, of Irish extraction, if he 
could tell him anything about “ those Sin Fyners,” who and whose 
rebellion would be his chief business as from to-morrow. He did 
his utmost for the pacification of Ireland; he was kindly and con- 
ciliatory in his manner, untiring in his efforts to pacify and to 
cure. But the task was hopeless. He had been given charge of a 
patient who had been left in hopeless case by the unskilful treat- 
ment of his predecessors. The Government prescribed the new 
treatment of kindness ts extremis. They thought that a Roman 
Catholic Lord Lieutenant (though an Englishman) and the 
wholesale release of prisoners with a pat on the back would cure, 
even in the last hour, the ancient feud. 


“ They were doomed to disappointment. Duke, from 1916 
to 1918, had the most unsatisfactory and thankless task of his life; 
and no man living blamed him for taking the opportunity of 
escape which offered itself whenhe took the vacant seat in the 
Court of Appeal in 1918.”—L. J., 1933, p. 243. 
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COURT SALES UNDER THE ESTATES LAND ACT. 


Two problems of some interest arise in connection with 
such sales :— 

I. What is the legal quality of an attachment in con- ` 
nection with such a sale by the Revenue Court, and what is the 
legal office of a suit under O. 21, R. 63, Civil Procedure Code, 
in connection therewith? 

II. Where a landholder joins in one suit claims against 
a ryot in respect of more than one holding, can the resulting 
decree and orders for sale be so moulded so as to apply 
distributively to the separate holdings? 

I. 

The competency of a civil suit under O. 21, R. 63, 
Civil Procedure Code, to set aside the order of a Revenue 
Court,is recognised by the cases in Ramakrishnayya v. Nagannal, 
Venkatarayudu v. The Maharaja of Pithapurams and Surya- 
narayana v. Ramachandrudu3. 

If the landholder seeks to realise the previous year’s rent, 
he has an undoubted right to put up the tenure for sale free of 
all third party’s rights and interests, in the same way as the 
Government is entitled to act under S. 42 of the Madras 
Revenue Recovery Act in respect of arrears of land revenue. 
(The exceptional incumbrances saved by S. 125 of the Estates 
Land Act may be left out of reckoning as immaterial for the 
present discussion. ) 


— 





1. (1933) 65 M.L.J. 775. 
2 (1927) LL.R.51 Mad. 774: 54 M.L.J. 138. 
3. (1932) 37 L.W. 655. 
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Similarly, where the landholder sues under S. 77 of the 
Act and obtains a decree for, say 2 or 3 years’, arrears of rent, 
S. 132 entitles him to execution by the Revenue Court; and 
the provisions of Ch. VI are applicable, as far as may be, to 
such execution by the Revenue Court. So then, a sale of the 
holding (in arrear) conducted by the Revenue Court in 
execution of a rent decree passed under S. 77 conveys the pro- 
perty to the purchaser free of all incumbrances; and O. 34, 
R. 14, Civil Procedure Code, does not preclude that result 
(Panangipalli Surammav. Suriyanarayana Jagapathirajul citing 
Mr. Ameer Ali). Under O. 34, Rr. 14 and 15, a charge-holder 
is not entitled to bring the charged property to sale otherwise 
than by instituting a suit for sale in enforcement of that 
charge; nor can such a suit bind the interest of an incumbrancer 
who is not joined as a party to the suit (Sukhi v. Ghulam Safdar 
Khan’). But without recourse to any such suit, Ch. VI, Estates 
Land Act, entitles the landholder to bring the charged property 
to sale free of all incumbrances and third parties’ interests (see 
also Subbarayudu v. Venkatarainam3 citing Kotayya v. 
Kotappas). 

In this Province, the Revenue Courts’ practice of attach- 
ment before sale in execution of rent decrees was adopted 
presumably from S. 27 of the Madras Revenue Recovery Act, 
which is one of a group of eleven sections (25 to 35) relating . 
to the attachment of land by Government for arrears of kist. 
But as regards the problem now on hand, this practice has led 
to much ado about nothing. A landholder proceeding under 
S. 112, Estates Land Act, has no need to attach; he issues 
merely a notice of intention to sell. Similarly, a Revenue Court 
of execution acting under, S. 132 is under no necessity to 
atiach, and need only tssue notice to sell the holding (or part 
thereof) which ts to be specifically described in the notice. 

True, Ss. 162 and 163 of the Bengal Tenancy Act prescribe 
the simultaneous issue of the order of attachment and the 
proclamation of sale; but S. 170 of that Act says that O. 21, 
Rr. 58 to 63, Civil Procedure Code, shall not apply to a tenure 
or holding attached in execution of a decree for arrears due 


thereon. 
ne, 
1. (1918) I.L.R. 42 Mad. 114 at 119: 35 ALL.J. 443, 
2. (1921) L.R. 48 L A. 465: LL.R. 43 AIL 469: 42 M.L.J. 15 (P.C). 
3. (1927) LL.R. 51 Mad. 632 at 641: 55 M.L.J. 314. 
4. (1925) 49 M.L.J. 117. 
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In the case of an execution of a mortgage decree for sale, 
there is no necessity to attach the mortgaged property ; for, the 
direction for sale in the decree is in itself sufficient authority 
for sale. And it isonly when property is attached, the right 
to prefer a claim petition is given under O. 21, R. 58, Civil 
Procedure Code. A rent decree passed by the Revenue Court 
under S. 77 of the Estates Land Act is not a mortgage decree 
as ordinarily understood. It is on its face a simple decree for 
money; and where the rent is payable in kind, the decree fixes 
the money value of the rent as per O. 20, R. 10, Civil Procedure 
Code. The rent decree gives neither a schedule of the holding 
in arrear, nor a direction for the sale of the holding in the event 
of non-payment; and the personal liability cast by the decree on 
the judgment-debtor can be enforced even before the holding 
(in arrear) is sold in execution. In these essential respects, a 
rent decree totally differs from a mortgage decree. But, in fact, 
a rent decree gathers about it the incidents of an indefeasible 
first charge when and only when execution is issued by the 
Revenue Court at the instance of the landholder against the 
holding in arrear; and conversely a rent decree gathers no such 
force where, for any reason, the person suing for rent or 
seeking the sale of the holding is no longer the landholder, or 
where on transfer of the decree under S. 201, Estates Land 
Act, execution is issued by the Civil Court as distinguished 
from the Revenue Court (Venkata Lakshmamma v. Seetayyal, 
Subbarayudu v. Venkatarainam’, Suryanarayana v. Ramachan- 
drudu3 and Krishnapada Chatterji v. Manadasundari Ghosh 
explaining Forbes v. Bahadur Singhs). 

An attachment of immoveable property in execution of a 
money decree simply prohibits “fhe judgment-debtor from 
transferring or charging the property in any way, and all 
persons from taking any benefit from such transfer or charge” 
(O. 21, R. 54, Civil Procedure Code). It cannot affect third 
parties’ rights and interests which had accrued prior to the 
attachment. The Court can attach only so much of the right, 
title and interest as subsists in the judgment-debtor on the date 
of the attachment. That which is sold in an ordinary judicial 








1. (1920) LL.R. 43 Mad. 786: 39 MLL.J. 30. 
2. (1927) LL.R. 51 Mad. 632 at 637, 638: 55 ML.J. 314. 
3. (1932) 37 L.W. 655 at 661. 
4, (1932) L L. R. 59 CaL 1202 (S.B.). 
5. (1914) LR. 41 LA. 91: LLR. 41 Cal. 926: 27 M.LJ. 4 (P.C.), 
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: b tle and interest-attached; and 
the decree-holder ta mfn an authority to sell the judgment- 
debtor’s interest in the tenure into an authority to sell the 
whole tenure so as to affect third parties’ rights (Thakur 
Barmha v. Jiban Ram Marwari! and Doolar Chand Sahoo v. 
Lalla Chabeel Chand#). lf a rent decree does not on its face 
purport to be a charge-decree and authorise the sale of the 
holding free of incumbrances, no more can the attachment in 
execution of the decree confer such authority to sell free of 
incumbrances. 


But by the combined effect of Ss. 5,125 and 132 of the 
Estates Land Act (which recognise a first charge indefeasible 
by any incumbrance), the execution sale of a holding conducted 
by the Revenue Court wipes out all incumbrances though the 
incumbrancers may be strangers to the decree and the execution. 
Once the sale is held, a third party incumbrancer would be 
helpless; but before the sale is held, can he come forward with 
a claim petition and get his interest released from the threatened 
sale? No Court can countenance for a moment the notion that 
the intervention of an attachment which is not contemplated by 
Ch. VI of the Estates Land Act, is apt to impair in some way 
the landholder’s indisputable rights and remedies under that 
Chapter. If the Revenue Court of execution has the statutory 
power to sell a tenure free of incumbrances, it follows that no 
such incumbrancer is to trip up the Court on its way when it 
proceeds to conduct the sale; otherwise, the said statutory 
power would be a mockery (Narayana Iyengar v. Desika 
Chariar3, Halsbury’s Laws of England, Vol. XXVII, para. 280 
and Maxwell, 6th Ed., pp. 623 to 626). 

- II. 


On the second question, the Calcutta doctrine was that 
«when there are several tenures held by the same tenant, the 
landlord may institute one suit for the rent of all the tenures; 
but if he does so, he cannot put the tenures to sale in execu- 
tion of the decree so as to enable the purchaser to avoid 
incumbrances” (see Hridaynath Das Chowdhry v. Krishna 
Prasad Sircar4, Mulluk Chand Das v. Satish Chandra Dass, 





1, (1913) L.R. 41 LA. 38: LL.R. 41 Cal. 590 at 598, 599: 26 M.L.J. 89 (P.C,), 
2. (1878) L. R. 6 I. A. 47: 3 C. L. R. 561 at 564, 565, 566 (B.C), 
3. (1933) 65 `M. L. J. 315. ; 
4, ` (1907) L L. R. 34 Cal. 298. 5. (1909) 14 G W, N. 335. 
es 





Five years ago, the Privy Council had occasion to consider 
this question in the case of Prafulla Nath Tagore v. Satya 
Bhusan Dass. The headnote of the case, as given in the Indian 
Appeals, runs thus: 

“A sub-tenure created by the holder of a tenure under the Bengal 


Tenancy Act, 1885, cannot validly be annulled under S. 167 by a purchaser at 
a sale in execution of a decree for rent unless the tenuge- bes-beenaitached 








and sold separately from any other tenure, so that tersth 
redeem it pursuant to S. 170. But if the judgy 


the resulting decree from being moulded so as to apply distr 
separate tenures; but it was not necessary so to decide, as tt did nah appear 


in the present case, that there had been separate execution proceedin 
respect of the separate tenures.” D 
If the sale under the decree there in qu 
vires of the execution Court, the judgmetrt-debtor’s failure to 
object would not impart any efficacy to the sale; for waiver 
could cure only a defect in procedure, but it could not confer 
jurisdiction where none existed (see Jang Bahadur v. Bank of 
Upper India, Ltd., in Liquidationt). On the other hand, the 
Board observe (at page 247 of Prafulla Nath Tagore v. Satya 
Bhusan Das) : 

“ As to the sub-tenures acquired by the plaintiff after the zamindar had 
recourse to his rights, their Lordships are in agreement with the reasons 
given by the High Court on review for holding that the plaintiff cannot now 
make a claim to these.” 

The reasons given by iene High Court appear in the 
reporter’s statement of facts at pages 239 and 240: 

“Upon proceedings in review the rights as to the sub-tenures purchased 
by the plaintiff in 1910 and 1912, which had not been dealt with in the 
original judgment, were considered (by the High Court). These sub-tenures 
at the date of the decree and subsequent sale and annulment were held by the 
judgment-debtors. The learned Judges (of the High Court) held that the 
judgment-debtors not having objected when the sale took place or when 


notice of annulment was served could not complain, and that the plaintiff 
who claimed through them was in no better position.” 





1. (1909) 13 C. W. N. 650. 2 (1911) 16 C. W. N. 395. 
3. (1929) L. R. 56 L A. 238: 57 M. L, J. 132 (P. C). 
4, (1928) L.R, 55 LA. 227: LL.R. 3 Luck. 314 at 321,322: > 
55 MLJ 545 (P.C). - 
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Of the Indian decisions cited before the Board, Hriday- 
nath Das Chowdhry v. Krishna Prasad Sircari is the leading 
type. And the judgment of the Board resolves itself into the 
following propositions :— 

(4) A plaintiff can join in one suit claims against a 
defendant in respect of more than one tenure (or holding). 

(4) Such a suit can result in a decree or decrees to sell 
the tenures (or holdings) separately, so as to give the purchaser 
power to annul the incumbrances on each separate tenure; thé 
contrary doctrine of the Calcutta cases is characterised by the 
Board as going too far. When the Board speak of a suit (in 
the singular) as resulting in decrees (in the plural) to sell the 
tenures separately, the term ‘decree’ means in the context an 
order for the sale of a tenure (or holding) in execution of a 
decree for arrears due thereon (see Bengal Tenancy Act, Ss. 170 
(2), 158 (B) and 65). And in the same strain, the Board state 
that if the original suit (in the singular) can be brought against 
a holder in respect of all his separate holdings, the consequent 
decrees and orders (in the plural) can be so moulded as to 
enable their provisions to apply distributively to the separate 
holdings in respect of which the suit is brought. 


(iii) That is to say, a rent decree for the consolidated 
amount due on two or more holdings is in the nature of a certi- 
fied bill of rents and costs; and it can be broken up ın the 
sense that the consequent orders for sale may be so moulded as 
to maintain the distribution into several holdings. 

The pith and point of it all may be summed up in the 
following words of the Board: Several tenures should not be 
lumped together in one ordér for sale; and if the original suit 
is brought in respect of separate tenures, the plaintiff must see 
that the subsequent process takes sucha form that the tenures 
are in fact sold separately. The above language furnishes, if 
one may say’so with respect, a logical and yet elastic. rule of 
good sense which would subserve the ends of justice; and be- 
times the order for sale may be so moulded as to uphold the 
distribution into several tenures. “ All rules of Court are 
nothing but provisions intended to secure the proper adminis- 
tration of justice, and it is therefore essential that they should 





1, (1907) LL. R. 34 Cal. 298. 
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be made to serve and be subordinate to that purpose. 

It would be a regrettable thing if, when in fact the whole of a 
controversy between two parties was properly open, rigid rules 
prevent its determination’ (Ma Shwe Mya v. Maung Mo 
Hnaung1). Atthe same time, a statutory jurisdiction to sell 
must be exercised within the statutory powers conferred 
(Jagadishwar Dayal Singh v. Dwarka Singh®). The rule in 
Prafulla Nath’s case’ is neither very cold law nor very warm 
equity. If it avoids the melting degree of equity, it avoids no 
less the freezing degree of law. In truth, it is an even and 
equable rule salutary to the interests all around. 

K.C. G. 





SUMMARY OF ENGLISH CASES. 


In re BARON WAVERTREE OF DELAMERE ( DECEASED). RUTHER- 
FORD v. HALL-WALKER, (1933) 1 Ch. 837. 

Will—Construction—Bequest of such of the furniture and 
household effects in or about either of his residences as legatee may 
select—Effect of. 

A testator by his will, after certain other bequests, bequeathed 
to his adopted daughter Rosemary “such of the furniture and house- 
hold effects which at the date of my death shall be in or about 
either of my residences Horsley Hall or Sussex Lodge as she may 
select for the purpose of furnishing a residence for my said adopted 
daughter”. 

Held, that there is no quantitative limit to the power of selec- 
tion and the purpose cannot cut down the bequest. The legatee 
is entitled to take from both of the houses and to the whole of the 
furniture and household effects in the two houses; and ‘household 
effects in or about’ includes the motor cars, consumable stores, garden 
implements, etc. ‘Either’ is not equivalent to ‘one or other’. 





In re Surra. Butt v. Surry, (1933) 1 Ch. 847. 

Will—Construction—Bequest for “my own right heirs (other 
than and except my nephew R. J. S. and his issue)” —E fect of—If 
R. J. S., etc., effectively exchided. 

By her will of 1873 a testatrix devised her copyhold lands upon 
trust for “my own right heirs (other than and except my nephew 
Robert John Smith and his issue)”. Robert John Smith 
died in 1879 and the testatrix died in 1883 leaving John Robert 
Smith, the eldest son of the excluded nephew Robert John Smith, 
her heir at common law, a nephew A.W.S., her heir at common law 





1. (1921) L.R. 48 LA. 214: I. L. R. 48 Cal 832 at 835, 836 (P. C). 
2. (1933) 64 M.LJ. 590 at 595 (P.C.). 
3. (1929) L.R. 56 LA. 238: 57 M.L.J. 132 (P.Q). 
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if R. J. S. and his issue were excluded and a brother G. S., her 
heir according to the custom of the manor. 


Held, that as held in Garland v. Beverley, (1878) 9 Ch.D. 213, the 
words ‘my own right heirs’ mean only heirs at common law and not 
customary heirs. Having regard to the fact that the testatrix’s right 
heir in whose favour the devise was made was the eldest son of 
R. J. S., who and whose issue she in the same sentence excluded, 
the devise must be treated as having no effect whatever and accord 
ingly passed as undisposed to her heir under the law, and that 
is to J. R. S. as heir and not under the devise. 





PERFORMING RIGET SOCIETY, LIMITED V HawrHorns HOTEL 
(BOURNEMOUTH), LIMITED, (1933) 1 Ch. 855. 


Copyrighi—Infringemeni—Musical works—Residential hotel— 
Performance at by an orchestral trio—Tf in public’ within the mean- 
ing of S. 1, Sub-sec. (2) of the Copyright Act, 1911. 

The plaintiffs were the owners of the sole right to perform in 
public two musical works. Hawthorns Hotel, Ltd. caused these 
two musical works to be performed by an orchestral trio in the 
lounge of the hotel on an evening after dinner. The hotel was a 
high class unlicensed residential hotel, accommodating 175 guests. 
Any member of the public who had given notice to the defendant 
hotel of his desire to dine at the hotel would have been allowed to 
have dinner there, provided he appeared to be respectable. He 
would also be at liberty to go into the lounge and hear the music. 

Held, that in these circumstances the performance was ‘in pub- 
lic? and the right of the plaintiff was infringed under the Copy- 
right Act, 1911. 


PREMIER CONFECTIONERY (LONDON) Company, LIMITED v. 
LONDON COMMERCIAL SALE Rooms, Limitep, (1933) 1 Ch. 904. 


Landlord and Tenant—Agreemenit—Benefit of—Assignment of 
—Covenant against assignment without lessor’s consent—Consent 
not to be unreasonably withheld. 


The owners of a large block of buildings let toA.S fora term 
of 14 years a shop on the ground floor at a certain rental. The 
lessee A.S. was to use the premises as a tobacconist’s shop only 
and not to assign, underlet or part with possession of the premises 
without the previous consent in writing of the owners. Another 
shop was also taken on similar terms by the same lessee A S A.S 
assigned to the plaintiffs the benefit of the two agreements with the 
consent in writing of the owners. The plaintiffs went into volun- 
tary liquidation and though their liquidator agreed to assign one of 
the leases to Mrs. R. K, the owners refused consent to this 
assignment on the ground that they do not wish to have two different 
tenants carrying on the same trade in competition. 
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Held, that a lessor is entitled to withhold his consent to an 
assignment not merely on the grounds (+) that the proposed assignee 
is objectionable for some personal or financial reason, or (#) the 
proposed user of the premises to be assigned is detrimental to the 
lessor in respect of the same premises but also on the ground of its 
possible effect upon his property. The defendants did not act 
unreasonably in their refusal in the circumstances. 


FuLmaĮm BoroucH Counc v. SANTILLI, (1933) 2 K B. 357. 

* London County Council (General Powers) Act, 1927, Ss. 31 

and 35—A pplication for street trading licence—Refusal of licence 

. by Council—A ppellate Tribunal—If can consider other grounds of 
refusal or confimed to the ground alleged. 


Where an application for licence for street trading was refused 
by the Borough Council under the proviso (c) to S. 31, sub-sec. (2) 
of the Act of 1927, namely, that the street to which the application 
related is not a street ordinarily prescribed by them, the appellate 
tribunal is not confined to that, inasmuch as under S. 35 it can make 
such order as it thinks fit and under that it is open to the magistrate 
to see whether it would be reasonable to grant the licence in all the 
circumstances of the case, notwithstanding that these particular 

-~ streets were not streets ordinarily prescribed. 





COVENTRY CORPORATION v. SurREY County Counc, (1933) 
2K B. 384. 

Poor Law Act, 1930—Adoption of Children Act, 1926—Adopt- 
ing father of a poor persom—Stoatus of. 

The combined effect of the Adoption of Children Act, 1926 and 
the Poor Law Act, 1930, is to put the father, who is the adopter, 
in the same position as that of the natural father. 





MacCartHy v. Acarp, (1933) 2 K.B. 417. 


Practice and procedure—Mistake in judgmeni—Judgment 
against A as married woman—A in reality a widow—Power to amend 
judgment as against A personally—R. S. C., Order 28, r. 11. 


The plaintiff knew the defendant as Mrs. A and sued her as 
Mrs. A, a married woman, on a post-dated cheque for 175]. and 
obtained a decree. The solicitor for the defendant also entered 
appearance as for Mrs. 4. In fact she was then a widow and was 
Mrs. W and not Mrs. A. The judgment was entered in Scott v. 
Morley form as against Mrs. 4, a married woman. The plaintiff 
on coming to know of the real facts applied to the Master by sum- 
mons to amend the judgment into a personal judgment against W 
as she was not a married woman, but a widow and a feme sole. 

C ° 
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Held, by Greer and Romer, L.JJ. with reluctance that where 
a Court has intentionally given a judgment and there is no mistake 
in drawing it up—no mistake in words—the only way to correct it is 
either by appeal, or in certain cases, by an action to have it set 
aside. The judgment was drawn up by a clerk in the office but as 
drawn up it accurately represented what the Master decided and in 
those circumstances it cannot be corrected under the slip rule or 
under its inherent jurisdiction. 

Per Scrutton, L.J., contra—That on facts like this, it is 


within the inherent jurisdiction of the Court to correct an error, 


caused by the active misrepresentation of a party. The Court ought 
to set aside the judgment that was given and leave the plaintiff to 
obtain, if he can, a judgment in the form in which, if the defendant 
had stated the real facts, he would have been entitled. 





Borsover COLLIERY COMPANY, LIMITED V. Oxcrorr COLLIERY 
Company, Limitep, (1933) 2K B 429. 


Workmen’s Compensation Act, 1925, S. 43—Miners nystag- 
mus—Agreement between miner and his last employer as to the 
quantum of compensation—Clhaim for contribution by the last em- 
ployer against prior MPNA question of quantum ‘in dispute’ 
within S. 43. 

S. 43 of the Workmen’s Compensation Act, 1925, providing for 
the compensation being paid to the workman certified to be disabled 
by an industrial disease provides that the compensation is ‘recover- 
able from the employer who last employed the workman’ during 
the twelve months preceding the date of disablement “in the employ- 
ment to the nature of which the disease was due: Provided that— 
: (iii) If the disease is of such a nature as to be contracted by a 
gradual process, any other employers who during the said 12 months 


employed the workman. . . .shall be liable to make to the em- ' 


ployer from whom compensation is recoverable such contributions 
as, in default of agreement, may be determined in the arbitration 
under this Act for settling the amount of the compensation, or, if 
the amount of compensation is not im dispute, as may be determined 
by arbitration under this Act”. 


The last employer had agreed with the workman as to the 
compensation payable and claimed contributions from prior employ- 
ers. Objection was taken to the proceedings before the County 
Court Judge that the compensation payable was in dispute and could 
therefore be determined only by arbitration under the Act. 


Held, that as the quantum was agreed with the workman, the 
amount of compensation is not in dispute. If the contributor feels 
that the primary person liable has made an improvident agreement, 
etc., they will be open in the arbitration which takes place between 
the employer liable and the alleged contributor to prove them. 
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Tart v. G. W. CHITTY AND Company, Liurrep, (1933) 2 K. 
B. 453. 

Negligence—Contributory negligence—Highway—Lorry left at 
night without rear light—Motor cyclist colliding against ti—Injuries 
—Damages. 

At about 5-45 r.m. a Foden steam lorry of the defendants came 
into the town of New Romney. It was a wild night, raining hard 
and blowing a gale. The tail light had gone out. Therefore the 
driver of the lorry drew it up in the High Street at a dark place, 
the lorry occupying near half the roadway. The lorry having stop- 
ped, the conductor went to the rear of the lorry to re-light the lamp. 
While so engaged, a motor cycle driven by the plaintiff came along the 
High Street with a lamp on, which cast a beam of light for 15 yards 
and struck the lorry from behind as a result of which the plaintiff 
was hurled across the road on to the kerb on his right hand side 
and sustained severe injuries. In an action for damages for injuries, 

Held, by Swift and Charles, JJ. that the defendants were negli- 
gent in leaving it like that. But the plaintiff was guilty of contri- 
butory negligence. The plaintiff must have run into it for one of 
two reasons: (+) either he was not keeping a proper look-out, in 
which case he was guilty of negligence, or (#) if he was keeping 
a look-out, he was going too quickly, or for some other reason had 
not his motor cycle under such proper control that he was able to 
avoid this collision. 

Butterfield v. Forrester, (1809) 11 East, 60, applied. 

The question whether there is or is not evidence upon which a 
judgment may be founded is always a question of law. 





Bager v. E. Loncuurst & Sons, Limirep, (1933) 2 K.B. 461. 

Negligence—Highway—Horse and cart going along a dark 
road at night—Unlighted vehicle—Coliision with a motor cycle—Con- 
tributory negligence. 

The defendants’ tip-cart and one horse was being driven along 
a dark road at night 825 p.m. The cart had no lamp. The plain- 
tif who was riding his motor cycle ran into the cart from behind 
and was injured and the cycle was also damaged. The cycle had an 
acetylene head lamp. The cycle had good brakes and could easily 
be pulled up in 10 yards. The beam of its lamp showed 30 yards. 
The plaintiff had not applied his brakes and dashed. 

Held, that the onus was on the defendants to show the plaintiff 
was guilty of contributory negligence. But it was discharged here. 
The plaintiff was either going at a pace at which he could not stop 
within the limits of his vision, or, if he could stop within the limits 
of his vision, he was not looking out. In either event he was guilty 
of negligence. 


Sharpe v. Southern Ry., (1925) 2 K.B. 311, followed. 
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Frest MORTGAGE CO-OPERATIVE INVESTMENT TRUST, LIMITED 
v. CHIEF REGISTRAR OF FRIENDLY SocreTies, (1933) 2 K.B. 470. 


Industrial and Provident Societies Act, 1893, S. 17—Right of 
member to inspect books containing names of members—If can 
inspect books containing names of members and their addresses. 


S. 17, sub-sec. (1) of the Industrial and Provident Societies Act, 
1893, says: “Save as provided by this Act, no member or person shall 
have any right to inspect the books of a registered society 
Sub-sec. (2) provides that “Any member or person having an interest 
in the funds of a registered society shall be allowed to inspect his 
own account and the books containing the names of the members at 
all reasonable hours. . .” Jt is an offence under S. 62, sub- 
sec. (1) of the 1893 Act as amended by S. 10 (a) of the 1913 Act if 
“a registered society, or an officer or member thereof. . . fails to 
allow to be done anything which the society, officer or member. . 

is by this Act required to. . . . allow to be done”. 


A member demanded inspection of the books containing the 
names of members. At that time there was only a book containing 
the names as well as the addresses of the members and no separate 
book containing only the names. This book was shown but only 
open at the page containing the member’s own account. But as 
the member insisted on having a list of the members, the society 
later prepared a register containing merely the names and offered 
to allow him to inspect the same. 


The Chief Registrar of Friendly Societies filed a complaint 
against the society and a director or secretary of the society for re- 
fusing to allow the member inspection and fabricating later a new 
register to defeat the member’s rights. 


Held, that ‘the names of the members’ does not mean names of 
the members and their addresses. The later books cannot, be said 
to be fabricated but were properly prepared and compiled for the 
express purpose of complying with the section and the complaint 
was therefore bad. . 


THE Kine v. RoBERT LLEWELYN Tuomas, (1933) 2 K.B. 489. 

Criminal Law—V erdici—Jury trial—Two jurors not knowing 
English—V erdict delivered in sight and hearing of jury without pro- 
test—If can be re-opened on ground that two jurors did not follow 
English. 

T was convicted of sheep stealing by a jury trial. In appeal, 
T sought to file affidavits from two jurors that they were Welsh 
and did not understand English properly to follow the trial. The 
oath was administered in English. The evidence was partly in 
English and partly in Welsh, an interpreter being present in Court 
throughout. 
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Held, that these affidavits cannot be looked into. When a ver- 
dict is delivered in the sight and hearing of all the jury without pro- 
test, their assent to it is conclusively inferred. 

Raphael v. Bank of England, (1855) 4 W.R. 10 and Ellis v. 
Deheer, (1922) 2 K.B. 113, followed. 

[N.B.—The reporter adds a note that the decision in this case 
was criticised by Lord Atkin in Ras Behars Lal and others v. The 
King-Emperor, (1933) W.N. 207.] 


e ROBINSON (Inspecror oF Taxes) v. Corry, (1933) 2 K.B. 521. 


Income-tax—Civil Servant employed abroad—Colonial allow- 
ance and house allowance—If taxable as income—tIncome-tax Act, 
Sch. E, rr. 1, 6, 18. 


An established Civil Servant left the’ United Kingdom to take 
up an appointment as deputy cashier in H. M. Naval Base at Singa- 
pore. Whilst in the colony he was entitled to be provided with 
housing accommodation or to be paid an allowance for house rent in 
lieu thereof and received in addition to his salary a colonial allow- 
ance to meet the increased cost of living. The Civil Servant was in 
occupation of an official house for a year and then took a private 
house but receiving the housing allowance. He was assessed to 
income-tax on his salary as also on the annual value of the official 
house, on his colonial allowance and house allowance. 

Held, that where there is an employment under the Crown, 
that is where there is a person holding an office, whatever it may 
be, in one of the departments of State, then that person is assessable 
to tax,.and assessable to tax in the United Kingdom wherever may 
be the precise place, whether in the United Kingdom or abroad where 
he exercises his functions and does his work. The allowances are 
all assessable and do not form the subject of deduction. But the 
value of the official house, which was occupied by the assessee dur- 
ing part of the time, cannot be counted as part of his income, because 
the house was not money, nor anything that could be turned into 
money. The mere fact that he may*be saved something by being 
given a house does not make that income for this purpose. 

Cordy v. Gordon, (1925) 2 K.B. 276, followed. 





WITHERS v. GENERAL THEATRE CORPORATION, LiMiTED, (1933) 
2 K.B. 536. 

Contract—Vanety artiste—Theairical engagement to perform 
at London Palladium for three weeks—oO ption to employers to change 
hall—Breach of contract—Measure of damages. 

W was a variety artiste and performer. He was engaged by 
the defendant company to appear and perform his sketch at the 
London Palladium for three weeks from 6th July, 1931, at a gross 
salary of 300]. per week: The contract contained a clause that if the 
management should so desire, these engagements may be transferred 
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to any hall owned, controlled by, or associated with the management. 
W had a preliminary trial run at Portsmouth and after attending 
it, the defendants on 2nd July, 1931, gave notice that they did not in- 
tend to allow him to perform at the London Palladium under the 
agreement. In an action for damages for breach of contract, the 
Judge in summing up to the jury directed them to put some figure up- 
on the loss of publicity and did not allude to the fact that the defend- 

ts had under the contract an option as to the halls at which the 
plaintiff should appear. 

Held, on appeal, that damage to a reputation already existing 
by not allowing an appearance is not a matter which can be consi- 
dered, but what has to be considered is whether, if the actor had 
been allowed to appear, that appearance would have given him publi- 
city, and whether he has been deprived of that opportunity of 
appearing. 

Clayton and Waller, Lid v. Ohver, (1930) A C 209, followed. 

By Secretion ond Romer, L.JJ:—The contract was not a 
contract under which W had an absolute right to appear at the 
Palladium but one in which the defendants have'an option to shift 
the venue. In therefore assessing damages it must be assumed that 
the defendants in carrying out the contract would bave done that 
which will be most beneficial to them and not to the plaintiff. The 
jury must therefore have been directed to consider what would be 
the effect on the loss of publicity of the plaintiff W’s performance 
at three minor halls and not at the Palladium. 





Lewis V. COMMISSIONERS OF INLAND REVENUE, (1933) 2 K.B. 
557. , 

Income-tax—Poriner—Super-tax—Basts of—Income-tax Act, 
1918, S. 20. 

The income of a partner from the partnership is to be deemed 
to be the share to which he would have been entitled during the 
year of assessment in the partnership profits had those profits been 
the statutory profits ; the statutory profits are to be taken as the basis 
of the calculation, and to be treated as if they were the profits 
during the year of charge, and the actual profits made by the part- 
nership during that year do not come into the calculation at all. The 
statutory profits are those ‘estimated according to the rules and 
directions of this Act’, namely, a three years’ average. After ascer- 
taining that average, then it has to be found out how much of those 
profits (treating it as the actual profits of the year) would the partner 
be entitled by way of interest on capital, commission, salary and 
share of profits in the terms of the partnership deed between the 
parties and after deducting them, the balance of that income will 
have to be divided between the partners in the proportion provided 
by the partnership deed. 

Gaunt v. Inland Revenue Commissioners, (1913) 3 K.B. 395, 
followed. l 
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Assam RAILWAYS AND TRADING COMPANY, LIMITED v. Com- 
MISSIONERS OF INLAND REVENUE, (1933) 2 K.B. 576. 

Income-tax—English Company controlled by Board in England 
— Business in Assam in India—Debentures—Interest on debentures 
—No tax on interest collected in Indta—If interest taxable in Eng- 
land—Finance Act, 1920, S. 27. 


An English Company controlled by a Board in England was 
taxed under Case I of Sch. D on the whole of the profits which arose 
from its business in India. It is from India, and from India alone, 
that its profits were derived. It runs a railway, works coal mines, 
timber concessions, etc., and carries on a plantation business in Assam 
and Siam. The Company issued certain debentures and the interest 
on them amounted to 42,500/. Section 27 of the Finance Act, 1920, 
provides that “If any person who has paid, by deduction or otherwise, 
or is liable to pay, United Kingdom income-tax for any year of 
assessment on any part of his income proves that he has paid Domi- 
nion income-tax for that year in respect of the same part of his 
income, he shall be entitled to relief from United Kingdom income- 
tax paid or payable by him on that part of his income at a rate 
thereon to be determined”. In computing the profits for the pur- 
pose of assessment under Case I, no deduction was allowed in res- 
pect of this interest. The Company claimed that the whole of their 
profits arising from the whole of their business have come under 
the review of the Income-tax authorities in India and that the result 
is that they have, according to the system prevailing in India, paid 
income-tax upon the whole of their profits before those profits came 
over here and that they are entitled to relief under S. 27 as the 
whole of their profits have already suffered a diminution by paying 
the income-tax in India. In India the interest on the debentures 
were not charged. 


Heh, that S. 27 is aimed at relieving a tax-payer against double 
taxation where he has already paid Dominion income-tax in respect 
of the income which is sought to be taxed in the United Kingdoni. 
It is only the amount which can be identified as having paid Dominion 
tax that can be exempted. Otherwise so far from suffering dual 
taxation, the subject might escape a very considerable amount of 
taxation in both countries. 

Rolls Royce, Ltd. v. Short, (1925) 10 Tax Cases 59, distin- 
guished. 





Wasp v. DORMAN, LONG AND COMPANY, Lrurrep, (1933) 2 
K.B. 658. 

Workmen’s Compensation Aci—Adopted child of deceased 
workman—If a ‘dependant’. 

A workman W met with a fatal accident arising out of and 
in the course of his employment. He left a widow and an adopted 
child. The child was adopted by the workman and his wife jointly 
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under an order under the Adoption of Children Act, 1925. Question 
arose if the child was also entitled to compensation. 

Held, that S. 5 of the Adoption of Children Act does not deal 
with the relation of third parties towards the child but only with 
the relation of the child as between the adopter and the child and 
so on. He does not thereby stand for all purposes in the position 
of a child born to the adopter in lawful wedlock. He does not 
also become a member of the family within the meaning of S. 4 of 
the Workmen’s Compensation Act, though she may be a depend- 
ant in fact. 





H. T. Bartow (Deceasep), 1933 P. 184. 

Probate practice—Testator domiciled in Irish Free State— 
Assets in England—Bank of Ireland executor —Bank of Ireland if a 
corporation within the meaning of Public Trustee Act, 1906 and 
Public Trustee (Custodian Trustee) Rules, 1926. 

H. T. B. domiciled in the Irish Free State died in 1932 leaving 
a will of which he appointed the governor and company of the Bauk 
of Ireland executor and trustee. Amongst the assets was personal 
estate valued at about 2,4001. in England. The question arose if 
the Bank fulfilled the definition of “a corporation constituted under 
the law of United Kingdom . . .” within the meaning of the 
Public Trustee Acts and as such entitled to take out probate in 
England. The Bank had places of business in Northern Ireland, 
and therefore in a part of the United Kingdom. ` 

Held, the Bank was not such a corporation. The real test is 
whether the Bank is a corporation “constituted under the law of 
the United Kingdom. . .and empowered by its constitution to 
undertake trust business” and not if it carries on business in a part 
of the United Kingdom. It is empowered only by the legislative 
authority of the Irish Free State and can be exercised only within 
the Irish Free State. 





INTRACT V. INTRACT OTHERWISE Jacoss, (1933) P. 190. 

Practice—Nullity—tim potence—Ins pection of the person, if can 
be dispensed wih. 

J.I. claimed a decree of nullity of the marriage of himself and 
F.I. otherwise Jacobs on the ground of her incapacity to consum- 
mate the marriage by reason of physical defect. Medical men 
deputed to inspect her reported that she was not in a fit condition 
mentally to undergo inspection. 

Held, that the respondent was not in a mental state to allow of 
the desired inspection. Inspection is not a necessary part of the 
procedure of the Court. It is only a valuable safeguard for the 
Court against collusion of parties in cases of this class. The Court 
has a discretion in a proper case to dispense with this customary 
procedure of inspection. 
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JOTTINGS AND CUTTINGS. 


Bristol and the Law.—On Friday of last week, in connection with 
the inauguration of the new Faculty of Law at the University of 
Bristol, the degree of Doctor of Laws honoris causa was conferred 
on the Lord Chancellor (Lord Sankey), the Attorney-General (Sir 
Thomas Inskip), and Professor Edward Jenks. The Vice- 
Chancellor of the University, Dr. T. Loveday, in the course of 
his address, recalled the fact that about a year ago the Law Society 
had held its annual provincial meeting in Bristol, and on that occasion 
ht had mentioned the desire to institute a Faculty of Law. The 
response to those remarks was wonderful from both branches of 
the Legal Profession in Bristol and the West, and the necessary 
sum was soon available for instituting the faculty over a period 
of four years. Now that it had been duly established Dr. Loveday 
asked the assembly for its encouragement and support. The Lord 
Chancellor, in the Course of a few personal remarks, said that it 
gave him a particular pleasure to be a recipient of the honorary 
degree because, as a Gloucestershire man, he felt at home in Bristol. 
He was also delighted to be associated in the ceremony with his 
old friend, Sir Thomas Inskip, whose father had been a Bristol 
citizen and, in his Lordship’s opinion, had had one of the best 
legal brains of his time. They were now both associated with 
Professor Edward Jenks, one of the greatest teachers of law of his 
generation, and their only regret was that Mr. Winston Churchill, 
the Chancellor of the University, a master of English, whether 
written or spoken, was not able to be present—L.T., 1933, p. 285. 





The Study of the Law.—After making the personal remarks 
noted abave, the Lord Chancellor went on to discuss the study of 
the law, and the value of precedent and research, in an inaugural 
address which will be found on another page of this issue (post, p. 
295). Some elementary knowledge of law, and, above all, of the 
duty of obeying it, should, his Lordship observed, be part of the 
education of every citizen, for amid the shifting sands of politics 
and the cloud of rival economic theories, the law was a rock upon 
which a man in troublous times might set his foot and be safe. 
The lawyer’s regard for precedent had been one of the stabilising 
forces of the State, but lawyers ought not to be hide-bound and 
averse to all change. Many so-called new problems were but old 
ones in disguise, and this showed the necessity for study and 
research, We were on the threshold of an epoch of profound legal 
transformation, and our educational methods had to prepare a race 
of lawyers able to utilise their powers for the highest purpose. His 
Lordship spoke impressively of the changes which had taken place 
in our relationships with peoples overseas and with our colonies. 
Ignorance of international law should be banished from the lawyer’s 
life, and he should realise that among the chief ‘bonds holding our 
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Empire together was the just administration of just laws. A corre- 
spondent in The Times of the 9th instant quotes, @ propos 
of the stimulating address above referred to, the well-known passage 
from Stevenson’s “Weir of Hermiston”, where it is said: “To be 
wholly devoted to some intellectual exercise is to have succeeded 
in life; and perhaps only in law and the higher mathematics may 
this devotion be maintained, suffice to itself without reaction, and 
find continual rewards without excitement”. Whatever other 
rewards may await the young lawyer, it is those “continual” 
rewards which he should have in mind when laying the foundations 
of a sound legal knowledge at Bristol or elsewhere—L.T., 1933, 
p. 285. 





Married Women.—The final paper of the proceedings at the 
Law Society’s Provincial Meeting at Oxford was contributed by 
Mr. Isidore Kerman (London), who, in an address with which we 
have much sympathy, advocated reforms of anachronisms persisting 
in the law as to married women. In the forefront he placed the 
husband’s liability for his wife’s torts, to which the President had 
already referred, and proceeded to deal with the restraint on 
anticipation, the immunity from bankruptcy of married women other 
than traders, and the “practical immunity” from committal to prison 
ona judgment summons. It will be within the knowledge of readers 
that the first matter of a wife’s torts has been the subject of attempted 
legislation on several occasions, notably in 1925, following on the 
case of Edwards v. Porter, and in 1930 after the dicta of the late 
Mr. Justice McCardie in Gotthffe v. Edelston, Although an over- 
haul sooner or later of the law as to married women generally is a 
foregone conclusion, there is, we fear, in spite of the resolution passed 
at the close of the discussion on Mr. Kerman’s paper, no very 
great likelihood of its early achievement. It will be recalled, how- 
ever, that, in the domain of criminal law, the old presumption of 
coercion by the husband was given its tardy death-blow by four 
lines in the Criminal Justice Act of 1925. Possibly it is not too 
much to hope that advantage will be taken of any reasonable — 
opportunity for removing, albeit as an isolated matter, the grievous 
hardship inflicted on the husband of a tortfeaser—L.T., 1933, p. 286. 





The Conclusweness of Finger Print Evidence—The systematised 
comparison of finger prints by methods introduced here some thirty 
years ago by Sir Edward Henry has come to be regarded by our 
courts as, in practice, affording infallible evidence of. identification. 
An interesting debate last week after the production of a new play, 
at which the Legal Profession was represented by a number of 
High Court Judges, in addition to a large array of counsel, cast 
doubt, however, upon its conclusiveness. 

The admissibility of such evidence needs no authority. It has 
been long accepted without question by our criminal courts. The 
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Court of Criminal Appeal itself has decided that it will, in a proper 
case, examine finger print evidence and decide thereon. 

“Its weight is another. matter. There appears to be no fully 
reported case where this has been seriously challenged and exhaus- 
tively considered by our tribunals. The permissibility of its 
acceptance without corroboration, another matter from its infalli- 
bility, is established by Rex v. Castleton, (1909, 3 Cr. App. R. 74). 
Its evidentiary value was, apparently, discussed in this case, but 
the report is unsatisfactory and affords no information as to the 
arbuments used or the grounds of Judicial decision. 

The prisoner had appealed from conviction on the ground that 
the only evidence against him was that of finger prints on a candle 
left behind by the presumed burglar. The Lord Chief Justice 
apparently dismissed the appeal because his own inspection of the 
said prints led him to agree with the opinion of the expert witness 
at the trial. The only indication of any consideration by the court 
of the general value of such evidence is found in an interpolated 
question by Mr. Justice Darling: “Can the prisoner find anybody 
whose finger prints are exactly like his?” Whilst an affirmative 
answer to this would have certainly upset the theory upon which the 
practice is based, a negative one, on the other hand, might prove 
little save lack of means or opportunity. Neither answer seems to 
have been given. 

The position of defending counsel where finger-print evidence 
is adduced against his client is one of some difficulty. He cannot 
object to its being put in, nor can he contest its legal sufficiency. 
He must attack it on the ground of lack of cogency, and this is not 
easy for him to do. 

The expert witness offers his opinion that the print is that of 
the accused person. He bases his identification upon a number 
‘of similarities of the corrugations or ridges of the skin. He 
states that these differ in each individual, and that they are immutable 
from the cradle to the grave. He goes on to say that the Police 
Records contain 300,000 or thereabouts of such prints, of which 
no two have ever been found alike. He clinches his testimony by 
emphasising that during many years’ experience of this method he 
has never known a case of mistaken identity to occur. 

It will be perceived that the above evidence is expert or scientific 
evidence. If it were purely evidence of fact, such as that of a 
facial photograph, the jury would be left to determine for them- 
selves whether it was or was not that of the prisoner. They are 
not, however, left to deal thus with the finger prints. They may 
see such, but they are asked to accept the opinion of the finger print 
expert upon their similarity. 

It is obvious that the cross-examination of an expert witness, 
to be effective, demands, as a rule, the hints or instructions of another 
expert who holds the contrary opinion, Such an expert not being 
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available, counsel seldom makes much impression by his attempts 
to test the value of the evidence. The strictly scientific part of it 
tends, in fact, to be considered by the judge as indisputable, and 
the jury takes its cue accordingly. . 

In some of our colonial courts the value of this evidence has, 
however, been stoutly contested. In Res v. Parker, (1912, V.L.R. 
152) Chief Justice Madden, whilst agreeing that such evidence was 
relevant and admissible, thought it far from conclusive, He 
questioned seriously the adequacy of the observations upon which 
its so-called scientific basis rested, and considered that it should 
pot be accepted without corroboration. His two colleagues dis- 
sented from him on the point, though one of them, Mr. Justice 
Cussen, significantly remarked that “the statement made by the 
expert witness that there could not be two finger prints alike should 
not be admitted since his knowledge or that of anyone else on the 
subject does not profess to be based on an universal law, PES is 
merely empirical’. 

The High Court of Australia, in dismissing the appeal to it 
in this case of Parker, expressed strong disapproval of Chief Justice 
Madden’s views on the subject, saying : “Signatures have been accept- 
ed as evidence of identity as long as they have been used. The fact 
of the individuality of the corrugation of the skin on the fingers of 
the human hand is now so generally recognised as to require very. 
little, if any, evidence of it, although it seems to be still the practice 
to offer some expert evidence on the point. A finger print is there- 
fore in reality an unforgeable signature”. 

In a notable murder trial in New Zealand in 1920, it was finger 
print evidence which turned the scale Se against the accused, 
who was'found guilty and hanged. 


It is, perhaps, regrettable that it is only in our Colonial Reports 
that there can be found in citable form considered judicial opinion 
on the subject—L.T., 1933, p. 287. 


Judicial Precedence.—The Cause List last week possessed one 
or two features of interest for those who take note of questions of 
precedence in the constitution of the courts. One of these was the 
fact that Lord Wright, who is one of the Lords of Appeal in Ordi- 
nary, was sharing in the work of the extra division of the Court of 
Appeal, and some, not familiar with the provisions of the Judicature 
Acts, have been asking whether as a Lord of Appeal he should not 
have taken precedence of the Lord Chief Justice, with whom, and 
with Lord Justice Slesser, he was sitting. The matter of precedence 
of Lords of Appeal when sitting in the Court of Appeal has been 
specifically dealt with by various Judicature Acts, the latest of 
which, the Act of 1925, by sect. 6, sub-sect. (2), provides that the 
ex-officio judges of the Court of Appeal shall be the Lord Chancellor; 
-any peyson who has held the office of Lord Chancellor; and any 
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Lord of Appeal in Ordinary who, at the date of his appointment, 
would have been qualified to be appointed an ordinary judge of the 
Court of Appeal, or who, at that date, was a judge of that court; 
the Lord Chief Justice, the Master of the Rolls and the President 
of the Probate Division. Sect. 16, sub-sect. (1), of the same Act 
deals with the question of precedence of those qualified to constitute 
the Court of Appeal; it says that the Lord Chief Justice and the 
Master of the Rolls shall, when sitting in the Court of Appeal, rank 
in that order, and a person who has held the office of Lord Chan- 
cellor or a Lord of Appeal in Ordinary shall, when sitting and acting, 
rank according to his precedence as a peer. Lord Wright is many 
years junior to the Lord Chief Justice as a peer, and therefore, 
in accordance with the provisions of the section just referred to, 
he ranks after the Chief Justice. The present writer remembers 
very distinctly seeing Lord Herschell sitting in the Court of Appeal 
after he had ceased to be Lord Chancellor, and on that account he 
ranked after the then Master of the Rolls, Lord Esher, who took 
precedence even of the ex-Lord Chancellor by reason of his earlier 
promotion to the peerage—L.T., 1933, p. 294, 





. The Precedence of the President—As was pointed out in last 
week’s notes the President of the Probate Division ranks in the 
Judicial hierarchy next after the Master of the Rolls. It is curious, 
however, to note that it was only by recent legislation that this status 
was conferred upon him. By the Judicature Act 1881, s. 4, the 
President was made an ex-officio member of the Court of Appeal, 
but the section went on to say that “he shall not be entitled when 
sitting in the court to any precedence over any existing judge to 
which he would not have been entitled as a judge of the Supreme 
Court of Judicature if this Act had not been passed’’. This provi- 
sion was re-enacted by sect. 3 of the Judicature Act 1884, and, again, 
by sect. 2 of the Judicature Act 1891. His altered status was 
effected first by sect. 7 of the Administration of Justice Act 1920, 
which provided that “the President 6f the Probate, Divorce and 
Admiralty Division of the High Court shall have rank and prece- 
dence next after the Master of the Rolls,” a provision re-enacted 
by the Judicature Act 1925. Like the other members of. the Court 
of Appeal the President is invariably sworn a member of the Privy 
Council. At the moment of writing the new President, Sir Boyd 
Merriman, has not yet been sworn of the Privy Council, hence in 
the Cause List of last week he was described as “The Honourable 
Sir Boyd Merriman (President)”. In a few days this will, no 
doubt, be transformed into “The Right Honourable’’, which is the 
correct designation of a member of the Privy Council. There is a 
legend, we suppose it is nothing more, that when Lords Justices were 
first appointed they were given the choice of an increase in salary or 
being made members of the Privy Council, and they chose the latter 
alternative. Perhaps, if they could have had a proleptic vision of 
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the sad state of their present emoluments, they would have made 
a different choice. As Sir Reginald Poole pointed out in his address 
at the recent Oxford meeting of the Law Society, the Judicial salary 
of the High Court Judges and of the members of the Court of 
Appeal now works out at something like £2,600 net, which cannot 
be regarded as commensurate with the position they hold and with 
the onerous duties they fulfil—L.T., 1933, p. 294. 





The “Trials” of Scots Judges——When he takes his seat in the 
Second Division of the Court of Session the new Lord Justice Clerk 
will enjoy the distinction of being the first Scots judge for many 
centuries to escape the obligation of undergoing his “trials”, which 
were originally devised to test the capacity of each new nominee to 
the Bench. Apparently the old Scots legislators entertained strong 
views as to the qualifications of those who were to sit in judgment 
on their fellow citizens. By an old statute it was provided that 
a judge should be “ane man that fearis God, of gude literature, 
practick, judgment, and understanding of the lawes, of gude fame, 
havand sufficient living of his awin, and quha can make gude ex- 
pedition and dispatch of matters touching the lieges of the realm.” 
To ascertain whether the nominee to the Bench possessed “under- 
standing of the lawes,” it was ordained by an Act of Sederunt of 
1674 -that the judge nominated, or Lord Probationer as he was 
called, should sit for three days with the Ordinary in the Outer 
House—that is, with one of the judges of first instance—and report 
cases to the Inner House—that is, the appellate court—and then 
one day in the Inner House. His opinion had to be given in each 
of the cases heard by him, and it was a little awkward when his 
view did not coincide with that of the judges with whom he was 
sitting. At a later date the “trials” were dispatched in a few hours 
on one day and degenerated into a mere form. In early times they 
were taken seriously and the court claimed the right to reject a 
nominee whom it might, consider not sufficiently qualified. This 
power of rejection seems to have been exercised in the reign of 
Charles II, and was claimed in the case of Haldane of Gleneagles in 
the reign of George I. The latter claim was taken to heart by the 
Crown authorities and regarded by them as such an unwarranted 
invasion of the prerogative of the King to nominate whom he liked 
as his judges, that an Act was passed—10 Geo. 1, c. 19 by which 
it was provided that the power of rejection should be abolished. 
The court was still to take on trial each new judge, and if he passed 
his trials satisfactorily he was to be admitted; but if, on the other 
hand, the court found the Lord Probationer not sufficiently equip- 
ped with the necessary qualifications they could make a represen- 
tation to the King on the subject, but that was the extent of their 
power. The formal testing of each new appointee to the Bench 
lingered on till the other day, but now has been abolished by the 
Administration of Justice- (Scotland) Act 1933, which by sect. t 
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says that “It shall not be necessary for the judges of the Court of 
Session to make trial of or examination of the qualifications of a 
person nominated and appointed to be a judge of the said court, and 
the provisions of the Court of Session Act 1723, and of the Acts 
of the Parliament of Scotland therein referred to, shall, in so far 
as they relate to such trials and examination, cease to have effect”. 
A modern Fletcher of Saltoun may now say, “And there’s an end of 
an auld sang!”—L.T., 1933, p. 294. 





* Children’s Magistrates—The Lord Chancellor, who is the 
President of the Magistrates’ Association, delivered at the meeting 
of the Association on Wednesday a useful and sympathetic address 
on the selection of justices for Children’s Courts. These courts 
should be removed as far as possible from the semblance of an 
ordinary criminal court. They should be domestic in their nature, 
and when the importance of this new development of the preventive 
side of dealing with youthful delinquency has been properly realised, 
they will have buildings of their own, suggestive more of the home 
than of the police. But at present the great advance has been made 
that the jurisdiction over children is to be exercised by specially 
appointed magistrates, and the Lord Chancellor urged that these 
should be selected for their knowledge and sympathetic understand- 
ing of young people, and of young people in the walk of life to which 
those who were brought before them were likely to belong. And 
they must not be so old as to have forgotten that they themselves 
once were young.—L.J., 1933, p. 251. 





The Toll of the Road—tThe truly lamentable figures of street 
accidents in London during the past three months, which have 
recently been published, have quite naturally occasioned a great 
public outcry. That four people would be killed, and 160 injured 
every day in traffic accidents in London alone is agreed to be intoler- 
able; that something must be done to improve matters is obvious; 
what is not so obvious is what is the b&t thing to do. The re-impo- 
sition of a general speed limit is very widely advocated; and many 
of those who urge it seem to suggest that it would solve the problem. 
Such people must have strangely short memories; for a general 
speed limit of twenty miles per hour was abolished less than three 
years ago, and, for years before that, traffic accidents causing death 
and injuries had steadily increased. There may be a case for speed 
limits applying to all motor vehicles in certain areas, or in particular 
streets or roads ; but long experience has plainly shown that a general 
limit of speed is completely ineffective in preventing accidents; 
whilst it is open to very grave objections both in principle and in 
practice. Speed is not dangerous per se; it may or may not be 
dangerous according to circumstances; and an arbitrary speed limit, 
therefore, tends to induce a resentment to, and defiance of, the law 
which imposes it. It is a most undesirable thing that everyemotorist 
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should, every time he takes his vehicle on the road, become a deli- 
berate breaker of the law; but that was precisely the position whilst 
the twenty mile limit was in force-—L.J., 1933, p. 251. 





The Search for a Remedy.—Whatever defects the Road Traffic 
Act may have, it does at least enable that vast majority of motorists 
who desire to be law-abiding citizens to go out on their lawful occa- 
sions with the knowledge that they are not about to become deliberate 
law-breakers, and we should greatly regret it if this position were 
to be altered. That a motorist—law-abiding in intention—may drive 
carelessly, or even dangerously, is, of course, obvious; but if he does, 
he will acknowledge that he is justly and properly liable to punish- 
ment. There are, in our view, a number of methods by which the 
toll of the road could be reduced with the full assent of every 
reasonable member of the community, whether he be a motorist or 
not. First and foremost, we would place suspension of driving 
licences for amy case of careless or dangerous driving if the safety 
of other users of the road has been imperilled. Nothing in our view 
would ensure caution like the certain knowledge that a conviction 
for careless or dangerous driving would inevitably mean a lengthy 
suspension of the driver’s licence; and no considerations of inconve- 
nience or loss of employment should be allowed weight. Motor 
vehicles should not be allowed to stop on the off-side of the road 
with their lights on; nor should headlights be allowed to be used 
in lighted streets, or at all without a dipping or dimming device. 
Cyclists should carry rear lamps at night, and pedestrians—it seems 
often to be overlooked that all motorists are pedestrians most of 
the thme—should remember that the days when the bullock cart 
was the fastest vehicle on the road are gone for ever. There seems 
to be no real reason to doubt that the present terrible mortality on 
the roads can be effectively reduced if available means of deter- 
rence, and common-sense methods of prevention, are properly 
employed.—L.J., 1933, p. 251. 

Judges and Counsel—Boswell tells us in his magnum opus that 
one evening at Sir Joshua Reynolds’s a circle of friends was collected 
to hear Johnson recount the details of his famous interview with 
George III. With great good humour the doctor complied, and 
said: “I found his Majesty wished I should talk, and I made it my 
business to talk. I find it does a man good to be talked to by his 
Sovereign. In the first place a man cannot be in a passion”. At 
this point, much to Boswell’s annoyance, he was interrupted, with 
the consequence that we are without further and better particulars 
of the advantages accruing to a man by holding a conversation with 
the King. We start, however, with this, that it is impossible to 
be in a passion with one’s monarch, and surely this ought to be, 
and usually it is, the rule observed by counsel when presenting their 
argumenjs before his Majesty’s judges, although in the case of an 
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“over-speaking judge”, who, according to Bacon, “is no well-tuned 
cymbal,” considerable self-restraint is necessary, and not always 
observed. The late Mr. J.A. Strahan, who for many years was 
on the reporting staff of the Law Times, in his pleasantly written 
book, “The Bench and Bar of England”, mentions that once a newly 
appointed judge, whose career at the Bar had been far from illus- 
trious, had the folly to tell the greatest cross-examiner in England 
that his cross-examination of a witness was wearisome and point- 
less, The greatest cross-examiner glared at his Lordship in speech- 
le%s amazement for a moment, and then replied fiercely, “Oblige me 
by holding your silly tongue until somebody speaks to you’’. It 
is a little difficult to credit such a story, but it may be true all the 
same.—L.T., 1933, p. 392. 


m 


A Neater Way—The Irish advocate, Curran, contrived with 
great good humour to rebuke a judge much more neatly and effect- 
ively. In the course of addressing the jury Curran was consider- 
ably annoyed by the judge shaking his head to indicate his dissent 
from the propositions the advocate was presenting. This went on 
for some time, whereupon Curran, continuing his address, said: 
“Gentlemen of the jury, you may have noticed his Lordship shaking 
his head. I ask you to pay no attention to it, because if you were as 
well acquainted with his Lordship as I am you would know that when 
he shakes his head there is nothing in it”. History does not relate 
whether the judge made any comment on this shrewd hit. Possibly 
he failed to see the pointed wit—L.T., 1933, p. 392. 





Mr. Asquith’s Experience —Like other distinguished advocates 
Mr. Asquith while at the Bar had to run the gauntlet of crossfire 
from the judges before whom he appeared. In the celebrated case 
of Powell v. Kempton Park Race Course Company (80 L.T.Rep. 
538; (1899) A.C 143), which went to the House of Lords, no 
fewer than ten members of the Law Lords took part in the hearing. 
These, said Mr. Asquith, afterwards recounting his experience, 
were so much occupied in a continuous crossfire of interrogations 
and retorts that at the end of the first day’s argument he had not 
been allowed to complete a single senterice. The next morning thé 
same thing went on, and the House having to rise for the day at 
half-past one because of a Cabinet meeting, Lord Halsbury, who 
presided, suggested to Mr. Asquith at a quarter-past one that per- 
haps he might break off then and resume his argument on the follow- 
ing morning. Mr. Asquith expressed his acknowledgments, but 
added that he would not occupy more than a quarter of an hour 
to finish what he had to say, if he could have that time to himself. 
The Law Lords were-much amused and agreed to listen ahd not 
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interrupt. “Except for my own voice,” continued Mr. Asquith, 
“absolute silence reigned in the chamber till the clock pointed to the 
half hour, by which time I had completed my point”.—L.T., 1933, 
p. 393. 


Company Pretending to be a Solicitor —We noted in a previous 
issue the fact that a company had pleaded guilty in a London poljce 
court to the offence of pretending to be a solicitor contrary to sect. 46 
of the Solicitors Act, 1932. That section, it will be recalled, pro- 
vides that “any person not having in force a practising certificate, 
who wilfully pretends to be and takes or uses any name, title, addi- 
tion, or description, implying that he is qualified and recognised 
by law as qualified to act as a solicitor, shall be liable on sum- 
mary conviction to a penalty not exceeding £10 for each offence”. 
We then stated that it-seemed strange that anyone should think it 
possible for a limited company to sit for the Law Society’s examina- 
tions and take out a practising certifroate. In The Law Society v. 
United Service Bureau, Lid. (77 Sol. J. 815) a Divisional Court 
consisting of Mr. Justice Avory, Mr. Justice Charles and Mr. Justice 
Lawrence, dismissed an appeal by case stated from a decision of 
Mr. Mead, the magistrate at Marlborough Street Police Court, in 
which the latter dismissed two informations under S. 46 against 
a limited company. Mr. Justice Avory referred to sect. 2 of the 
Interpretation Act, 1889, which provides (inter alia) that in all Acts 
relating to offences punishable on indictment or on summary con- 
viction “person” shall, unless the contrary intention appears, include 
a body corporate. This merely embodies the principle laid down 
by the House of Lords in Pharmaceutical Soctety v. London and 
Provincial Supply Association,5 A.C 857. It seemed, said his lord- 
ship, that sect. 46 of the Act of 1932 must be held to contemplate 
a person who might and coyld have in force a practising certificate 
as a solicitor. A company could not pass the final examination, 
and so could not be qualified under sect. 43 or take out a practising 
certificate under sect. 46. Mr. Justice Avory thought that the 
matter had been overlooked by the Legislature, but Mr. Justice 
Charles and Mr. Justice Lawrence doubted this on the ground that 
the Attorney-General could take action and obtain an injunction 
against a company which pretended to carry on a solicitors’ business. 
It is true that a company cannot legally be formed to carry on the 
business of a solicitor, but it is occasional acts of imposture at which 
sect. 46 aims as well as systematic illegality, and it is little comfort 
to the public or the profession to know that the Attorney-General 
can shut the door after the horse has bolted. The result of the 
Divisional Court’s decision would appear to indicate that a short 
amending Act is required, as we have reason to believe that the 
practice is by no means rare.—S.J., 1933, p. 805. 
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Discretion to Prosecute Bigamy.—The suggestion made by Mr. 
Justice Mackinnon at Glamdérgan Assizes that the police authorities 
should exercise greater discretion in bringing bigamy cases before 
the court will have startled some people, both on account of the 
reference to a discretion and on account of the type of case in which 
the learned judge considered it should be exercised. Whether the 
police have or have not, technically, a discretion, it is well known 
that there are many cases in which they refrain from setting the 
law in motion. The Lord’s Day Observance Act, 1625, and similar 
statutes of 1627, 1677 and 1781 afford one example; the Profane 
Oaths Act, 1745, another. And when the abolition of the speed 
limit for motor cars was proposed, it was urged that the extent to 
which the rule was ignored with impunity brought the law as a whole 
into disrepute, but that enforcing it would have resulted in the 
general law being brought into even greater disrepute. It is, of 
course, noticeable that the offences “winked at” by the police are 
what are commonly called “obsolute”’, and Mackinnon, J., appears 
to have based his suggestion on the proposition that bigamy belongs 
to this class. Without assenting to, or dissenting from, this pro- 
position, we may observe and deplore that bigamists are, nowadays, 
virtually punished for something else. For it is the present habit 
to enquire, not as to the extent to which the prisoner has desecrated 
the marriage ceremony (which is what bigamy is), but as to the 
manner in which he or she has treated his or her true and bigamous 
spouses, and punishment is then inflicted according to the amount 
of cruelty and deceit exercised and to the extent to which such 
conduct is considered justified. Meanwhile, the equally cruel and 
unscrupulous deserter who contracts a second union, but omits to 
go through a form of marriage, commits no criminal offence. This 
differentiation does, we think, bring the law into disrepute; but 
whether the evil can be remedied by the exercise of the alleged dis- 
cretion is another matter—JS.J., 1933, p. 805. 


Codification of Local Governmedt Law.—The new Local 
Government Bill, which passed through its final stages in the House 
of Commons this week, was described by the Minister of Health 
in moving its second reading as a “tidying up” of the law, its 
purpose being the consolidation of the law of local government for 
England and Wales. It is the first instalment of the codification of 
the whole of the law of local government, and repeals wholly or 
partially about 900 sections of other Acts of Parliament and thirty- 
three schedules, in addition to repealing in their entirety forty-seven 
Acts, thus effecting a great simplification and clarification of the law. 
The enquiry preceding the consolidation was instituted in 1930, 
and was presided over by the late Lord Chelmsford, being consti- 
tuted of representatives of all the three parties and of the four 
great associations of local authorities, After sittings lasting for 
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two years it presented an unanimous report. A Joint Select Com- 
mittee of both Houses of Parliament ‘sat for five whole days to 
consider the whole Bill and take evidence on all matters requiring 
further examination before it proceeded through its regular stages, 
in the House of Lords. The new Bill consists of some 306 sec- 
tions, and eleven schedules, and is divided into fifteen parts dealing 
separately with constitutions, meetings, elections, members, commit- 
tees, officers, offices, alteration of leases, acquisition and dealings 
in land, expenses, borrowing, accounts and audit, bye-laws, local 
financial returns, local and personal bills and freemen of the various 
local authorities. It is not a mere consolidation statute. Many n- 
portant amendments of the law are included, the repeal, for example, 
of the troublesome s. 174 of the Public Health Act, 1875, certain 
alterations in county council procedure, and the election of borough 
councillors. The new measure is to come into operation on Ist 
January, 1934.—S.J., 1933, p. 807. 





_ Founder of a Great. Legal Family.—In The Times of last week 
appeared the announcement of the death, at the age of ninety, of the 
last surviving daughter. of Chief Baron Pollock, who was born in 
1783, the two thus covering a period of 150 years, which must be 
something like a record. The announcement naturally takes one’s 
mind back to the days when Jonathan Frederick Pollock—later he 
called himself simply Frederick Pollock—-was a power at the Bar, 
not only in town but also on the northern circuit. Readers of 
Trevelyan’s “Life of Macaulay” may recall that the future historian 
went the same circuit, and in one of his letters to his father he 
tells of the forensic combats between Brougham and Pollock. “At 
York,” he wrote, “Pollock decidedly took the lead. At Durham 
Brougham overtook him, passed him at Newcastle, and got im- 
mensely ahead of him at Carlisle and Appleby, which, to be sure, 
are the places where his own connections lie.” Macaulay was no 
lover of Brougham, and he points-out that “he squabbles with Pol- 
lock more than in generosity or policy he ought to do. _ I have 
heard several of our younger men wondering that he does not 
show more magnanimity”. That was in 1827, when Pollock was 
almost at the height of his fame and immediately after he had taken 
silk. To the curious in such matters it may be of interest to quote 
the following passage from the patent conferring on him the rank 
of King’s Counsel: “Further. . . . we . . . do give and 
grant unto the said Jonathan Frederick Pollock for the exercise 
of the office aforesaid the wages and fees of forty pounds of ‘good 
and lawful money of Great Britain yearly to be paid to him ; 
out of our treasure at the receipt of our Exchequer at Westminster 
by the hands of our treasurer . . . to have, hold, enjoy and re- 
ceive the wages and fees to the said Jonathan Frederick Pollock 
during our pleasure”. ‘Fhis little perquisite whereby he became 
Tpeveing rich on forty pounds a year”, like so many others, was swept 
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away by the Whigs on taking office at the time of the Reform Bill, 
—L.T., 1933, p. 431. p 


Offer of a Judgeship.—In 1830, on a vacancy occurring in the 
Court of Common Pleas, Pollock was offered the post by. Lord 
Lyndhurst, but a puisne judgeship apparently had no attractions 
for him, and he declined the offer. How highly he was- esteemed 
by the Lord Chancellor was, however, evidenced by the fact that, 
on his refusal, he was asked whom he would suggest for the post. 
Accordingly he put forward the name of Edward Hall Alderson, 
who had made his name familiar in the Profession by his associa- 
tion with Richard Vaughan Barnewall in the production of the 
five volumes of “King’s Bench Reports’? which bear their joint 
names, and had shown himself not only a sound lawyer but an able _ 
advocate, and accordingly he was appointed to the judgeship which 
four years later he exchanged for a place in the Court of Exchequer. 
In the same year Pollock became Attorney-General, to which he was 
again appointed in 1841, exchanging that position for the headship of 
the Court of Exchequer in 1844. As Chief Baron he proved a 
great success, continuing in office till 1866, when he retired and was 
created a baronet, and, curiously enough, the announcement of this 
in the Gasette appeared concurrently with the notification that his 
son Charles, afterwards Baron Pollock, had been appointed one of 
Her Majesty’s Counsel learned in the law. Mention of his son is a 
reminder that the Chief Baron, among his other distinctions; was 
the founder of what may be called the Pollock dynasty, a very large 
number of his descendants reaching high places in the law, for the 
Chief Baron was twice married and left a very large family, no fewer 
than twenty children surviving him. Since his student days at 
Cambridge he had been passionately fond of mathematics, and once 
in his later years he was heard to say that he had never in hiş life 
taken any exercise except getting up daily at five o’clock to read 
mathematics. Such was the hobby of the heroic old man:—L.7., 
1933, p. 432. . 


. any 





Master Pollock.—The Chief Baron’s son, William Frederick 
—he too, like his father, dropped his first Christian name and was 
known as Mr. Frederick and later Sir “Frederick—the second 
baronet, was appointed in 1846 a Master of the Court of Exchequer, 
those being the days when, as a waggish writer pointed out, the 
common law Masters were very like the judges, especially in their 
names. Master Pollock was, however, a very efficient official, with 
many interests outside the law and with literary aptitudes which-in 
due time were transmitted to his distinguished son, the present’ Sir 
Frederick, each of whom has given us his “Personal Remembrances,” 
which make very pleasant reading. One of the duties falling-to the 
Masters about the middle of last century consisted in presiding-at the 
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examinations held for articled clerks for admission as attorneys at 
the Law Institution; and on his—Pollock’s—suggestion some altera- 
tions were made in the direction of recognising merit due to those 
candidates who had specially distinguished themselves in their 
papers. Occasionally the toil of examination work was lightened 
by meeting with the very naive answers sometimes given by candi- 
dates. Thus, in answer to the question, ‘Can a minor sue, or be sued, 
on a promise to marry?” the candidate replied, “No, because marriage 
is not a necessary”. Another examinee in answer to the question, 
“What is a charter-party?” gave this explanation: “A charter-party 
is the party who charters a ship|’’ His reminiscences of some df 
the older judges have also a decided piquancy. Of Mr. Justice 
Williams, who sat in the Court of King’s Bench from 1834 till 1846, 
and who occasionally indulged in swear words, we are told that 
one day he sent down from the Bench to Thomas Flower Ellis, the 
friend of Macaulay and reporter of Adolphus and Ellis fame, a note 
with these words: “Don’t make d—der fools of us than we are”.— 
L.T., 1933, p. 432. 


Baron Pollock—aAnother of the Chief Baron’s sons who 
followed in the legal footsteps or his father was Charles, who in 
-due time became one of the Barons of the Court of Exchequer, 
and indeed was the last survivor of that ancient race. Although 
without what may be called the driving power of the Chief Baron, 
he was a distinguished lawyer and an exceedingly amiable man, and 
in his chambers a goodly number of famous lawyers were trained, 
among his pupils being Judah Philip Benjamin, of whom something 
was recalled in a recent issue of the Law Times. Baron Pollock 
never posed as a judicial wit, but occasionally a good thing came 
from him showing that he was not without a strong sense of humour. 
On one-occasion he was trying a case which turned on the question 
whether a piano was a “necessary” for a minor. The leader on 
one side was a rather decrepit and elderly Q C., whose marriage to 
a mature daughter of a patrigian house had caused a certain amount 
of ironical comment among his friends; while on the other side 
was a younger man who in the matter of olive branches had a decid- 
ed advantage. The childless Benedict maintained that a piano was 
a “necessary’’, while the Paterfamilias contended the contrary. 
The former, in his address, said, “As a married man I can speak 
with some authority on these matters, and I have always under- 
stood that a piano is a ‘necessary’.’* This brought up his opponent, 
who reminded the judge that Benedict had only just entered the 
connubial state, whereas he, Paterfamilias, iad been married many 
years and was the father of a large family, while the union to which 
his learned friend referred with so much complacency had not proved 
equally fortunate, This infuriated Benedict, who, springing to his 
feet, said, “My Lord, I must really protest against my friend making 
these offensive remarks, I request your Lordship—,” he was conti- 
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nuing, with accelerated wrath as the titter in court became more 
pronounced, when Baron Pollock threw oil upon the troubled waters 
by quietly interposing with the remark, “Gentlemen, I think we 
had better confine ourselves to the issue in the present case.”—L.T., 
1933, p. 432. 


° BOOK REVIEWS. 


Inpian Company Law, by Basant Krishan Khanna, B.A. 
LL.B., Advocate, High Court, Lahore. 1934. Price Rs. 8. 


It is with pleasure that wé' welcome this publication which is 
a commentary on the Indian Companies Act. This branch of the 
law not being one in which only lawyers are interested, but as it 
concerns businessmen also, the avoiding of technical language and 
abstruse discussions on the various points and the adopting of a 
lucid style are merits in a commentary on the Act. The learned 
author has succeeded in making the book useful bothto the lawyer 
and businessman by keeping the requirements of both in his view. 
There has not been over-citation of cases which far from being an 
advantage in such a work will be an incumbrance to the reader. 
The Indian enactment being more or less a reproduction of the 
English Companies Consolidation Act of 1908, the references to 
the principal English decisions will be appreciated by the readers. 
The Indian decisions up to date have been noticed in their appro- 
priate places and their effect has been clearly set out. The Indian 
Companies Rules of 1914 and the schedule of forms annexed to 
the same are also given towards the end of the book. The learned 
author has also framed additional forms to serve as models of 
those that have to be used frequently in the day to day require- 
ments of the office of a limited Company. Being the latest com- 
mentary ona growing subject, it is, we believe, bound to be of 
great assistance to the Company lawyer, Judge and the businessman 
who cannot go without a clear idea of the principles of this branch 
of the law. 


Tue Laws oF InpIA AND Burma, Parts 22 to 24 Movasre 
Property, by Arthur Eggar, m.a. (Cantab ), Bar-at-Law. Printed 
at the Oxford University Press, 1933. 

We have great pleasure in acknowledging the volume dealing 
with movable property of the Laws of India and Burma. They 
are apparently a series of lectures delivered on the various subjects 
by the learned author under the auspices of the Rangoon Univer- 
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gity and published under their patronage. The paris that have 
appeared in this volume are Parts 22 to 24, the first of which deals 
with the rights in movable property in general, sale of goods, 
bailments and hire. Part 23 gives the law of copyright, . patents 
and designs, goodwill and trade-marks, actionable claims and 
bankers, etc. The last part deals with the Law of Negotiable 
Instruments and money. The principles underlying the various 
branches of law are stated most clearly and any one desirous of 
learning the outlines of those branches can profitably turn to this 
book for enlightenment. The provisions of the statute law on the 
‘several subjects are referred to in their proper places and the 
leading decisions are noticed. The learned author has done a 
service to the student of law in publishing these lectures and thus 
‘enabling him to clearly understand the main principles underlying 
those branches of law. : 
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RETIREMENT OF Mr. JUSTICE 
ANANTAKRISHNA AIYAR 


On the 3rd of March, by the operation of the sixty years 
rule, Mr. Justice Anantakrishna Aiyar retires from the Madras 
High Court Bench. While recognising the general wisdom of 
the rule the feeling of the Bar was, that if there was to 
be an exception at all, this was eminently a case for making 
one. From the first to the last, His Lordship maintained the 
same qualities of patience, genial temper and responsiveness to 
arguments. There was no falling off by a jot or tittle. The 
Secretary of State ruled otherwise and probably he was right 
on principle. Mr. Justice Anantakrishna Aiyar read 
in the chambers of Mr. Justice Sundara Aiyar, one of the 
greatest Advocates of the Madras High Court. He was enrolled 
in 1898 and after a lucrative practice at the Bar, he became a 
Government Pleader in 1923 and Advocate-General in 1928. 
He acted as a Judge in 1927 but hebecame a permanent Judge 
only in 1929. His was an instance of great success by sheer 
ability combined with application without any adventitious aid. 
He never interfered in politicsand if law was a jealous mistress, 
none was more zealously devoted to her. The qualities that 
marked his career at the Bar were method, thorough applica- 
tion and promptness in which he was at all times an example 
to others. He was always prepared with his case and never stood 
in need of adjournment and never applied for one. His 
preparation was never anything but thorough. His arguments 
were always brief and to the point. His citation was full. No 
relevant case escaped his notice but he would strictly eschew 
irrelevant cases. He was never open to the charge of interfer- 
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ing with his opponent while arguing. He was fair to his 
opponent though this fairness sometimes proved dangerous. 
He was never discourteous to the other side. The same 
qualities of thoroughness and courtesy he took to the 
Bench and during the five years he was there, however 
unfamiliar the kind of work he did, he was never taken 
by surprise and he never lost temper. He was always prepared 
and could always give points to the Bar. Himself thorough 
with all aspects of the case, he never showed disinclination to 
hear arguments. He would always endeavour to show to the 
Advocate that he fully understood his arguments and if he 
differed why he differed from him. There was no feeling of 
hustling or that full justice was not done to the case. Work was 
done promptly, nevertheless. The high standard he set for himself 
while at the Bar, made him expect the same standard from 
others and not unnaturally he felt disappointed sometimes. This 
occasionally led him into the role of a disciplinarian or 
schoolmaster. However well intentioned the exhortation, the 
feeling of the subject could but be the reverse of happy during 
the process. Notwithstanding the immediate feeling of dis- 
comfort, there was never any resentment left and the final 
feeling was one of complete satisfaction. The large and almost 
phenomenal attendance of the Bar at the time of the leave- 
taking is evidence of the feeling of great esteem and regard in 
which His Lordship is held by the members of the Bar. His 
great services were recognised in the recent award of a Knight- 
hood. 

This is not the time or occasion to estimate the juristic value 
of his work. He has left several judgments marked with great 
distinction but what is mére important is the general feeling 
that by his retirement we are losing a sound and conscientious 
Judge. He is still in possession of vigorous intellectual and 
physical qualities and we wish him many more years of 
usefulness to the public in one or other capacity. in which his 
method, his application, his practical good sense and his varied 
experience will be of the greatest value. 





Bar’s FAREWELL TO THE JUDGE. 

The Original Side Court-hall of the Madras High Court was 
crowded with legal practitioners when Sir Alladi Krishnaswami 
Aiyar, the Advocate-General, on behalf of the Bar, expressed 
appreciation of the work of the Hon. Mr. Justice C. V. Ananta- 
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krishna Aiyar and bade farewell to him on the eve of his 
retirement from the Bench. 

The Advocate-General: My Lord, on behalf of the Bar I 
crave your indulgence for a few minutes to express our appre- 
ciation of your work as a Judge and to bid you farewell on the 
eve of your retirement. Itisa particular source of gratifica- 
tion to me that I should be privileged to voice their feelings 
inasmuch as I had the good fortune of studying under 
the same Guru as yourself, under one of the most brilliant 
and forcible Advocates that had ever adorned this Bar, the late 
Mr. P. R. Sundara Aiyar. My mind naturally goes back to 
those days when you and I and several others, who are 
to-day occupying prominent positions at the Bar, were all 
studying under and working with that veteran leader. The 
chambers of a senior counsel of those days were in the nature 
of a Gurukula. For diverse reasons the conditions of the Bar 
have changed considerably within the last 25 years, and the 
bonds between master and pupil, senior and junior, are possibly 
not so close as they were then. You were much in the 
position of an elder brother to the band of young lawyers that 
gathered round Mr. Sundara Aiyar. Though you were well 
on the way to prominence in the profession even in 1906-1907, 
I can recall how, after finishing a study of the cases in 
which your services were solely engaged by the client, you 
rushed up to the senior’s chambers early in the morning to 
render him assistance in important cases. The deference with 
which you, my Lord, treated Mr. Sundara Aiyar was an object- 
lesson to many of us. I seldom saw you sitting when answering 
questions in the course of the innumerable discussions that 
cropped up during the study of cases. Ata time when official 
reporting was not at allso common as now and when the only un- 
official report was the Mapras Law JOURNAL, you were almost 
an authority on unreported judgments, (Laughter) which fre- 
quently reminded me of the proverbial lawyer in Chaucer’s 
Tales (Laughter). Your love of method and your punctilious 
attention to every detail, even apart from your legal instinct, 
were the envy and admiration of your compeers. In many respects 
cast in a different mould, I used to stand dazed at the discipline 
you put yourself to and your being ever ready with the cases 
that you were entrusted with. I cannot forget the innumerable 
occasions when, in spite of your admonition to me to be careful 
about, my pencils, (Laughter) I used to draw upon you for a 
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pencil and a sheet of paper often undertaking to return them 
but seldom fulfilling the undertaking. (Laughter. ) 

My Lord, after some period of tutelage, you soon made 
your mark -in the profession and were in the front rank of the 
Advocates of this Court. You would possibly loathe to call the 
profession a jealous mistress because you gave of your best and 
your sole and undivided attention to the service of the profession 
ungrudgingly and willingly. In your career as Advocate, the 
charge of the arguments turning out to be too lengthy cannet 
certainly be levelled against you as it might be against certain 
others who have attained eminence. Your addresses were short, 
terse and to the point, while you seldom missed‘a single case 
relevant to the arguments addressed before the Court. There 
was no over-elaboration, no over-refinement, no studied attempt 
at subtlety. Your very manner impressed the Judges with the 
fairness of your case, often felt as a handicap by the other side. 
We of the present generation of lawyers have a good deal to 
learn from you in the scrupulous care taken by you in tendering 
advice and the attention which you paid to every detail. Until 
very late in your professional career, I believe you never. left 
to clerks even the writing of letters to clients, and I well re- 
member your returning even a few annas and pies received from 
the printing office, long after the case was disposed of, to the 
client’s address. The profession hailed with satisfaction your 
appointment both as Government Pleader and as Advocate- 
General, and you held both these offices with credit and distinc- 
tion. You were the first Chairman of the Bar Council and the 
members always appreciated the work which you did as its first 
Chairman on that Council and the healthy direction which you 
gave to its deliberations. * 

We at the Bar, my Lord, know very well that it was out of 
sheer love of the work on the Bench that you accepted the 
appointment as one of His Majesty’s Judges. Reviewing your 
work as a Judge during these five years, I can assure your Lord- 
ship that you have every reason to be proud of your work on 
the Bench. The only complaint I heard from my fellow-mem- 
bers of the Bar was that they wished that you studied the case 
less before the arguments (Laughter) and were not ready with 
all the case-law bearing upon the subject. But the Bar always 
felt that your study of the cases at home did not stand in the 
way of a close attention to the arguments of counsel while it 
engendgred a feeling in the members of the Bar that, even if a 
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point was perhaps missed by counsel, it was sure not to escape 
the attention of your Lordship. Having been of the Bar you 
never felt out of it while on the Bench. You were extremely 
courteous to the members of the Bar, junior and senior alike. 
Your judgments in several cases were an exhaustive resume of 
the case-law bearing upon the point, while this in no way 
detracted from the soundness of the conclusions reached in 
cases. Your judgments on questions of fact were equally sound 
agon questions of law. In your work as a Judge there was no 
impelling social zeal about you. 


Oftentimes, the Bar is accustomed to look upon one Judge 
as a pro-landlord, another as a pro-tenant, one Judge as being of 
orthodox and ultra-conservative leaning, another Judge as being 
` imbued with a social reform zeal, one Judge as being the 
champion of the under-dog and another Judge as being 
unperturbed or unaffected by considerations of the status or 
position of the parties concerned in the litigation. I do not 
propose to say anything as to whether this criticism is justifiable 
or not, nor would it be proper for me on this occasion to embark 
upon the question whether the basis of a sound administration 
of justice is not a necessary and continuous adjustment between 
the growing needs of a progressive society and the administra- 
tion of the law. But I am in a position to assure your Lord- 
ship that the feeling at the Bar has been that in your case there 
was a proper equipoise of these apparently conflicting view- 
points, and you were, from every point of view, regarded as a 
sound, able and conscientious Judge without any special biases 
or leanings. While you may have to retire under the rules as 
to age, we at the Bar never failed to notice your youthful vigour 
not merely on the Bench but also in walking to and from your 
chambers to the Court. (Laughter.) One word with regard to 
your work on the Original Side. Though your work while at 
the Bar was mainly on the Appellate Side and in the mofussil, 
the Bar greatly appreciates your work on the Original Side 
during last year and this year when you presided as a Judge on 
that Side. Your careful sifting of the evidence, the patient 
hearing you have always accorded and the uniform kindness 
and courtesy shown to all the members of the Bar have elicited 
their appreciation. I wish you good-bye, and it is our fervent 
hope that your services may be availed of in other fields of 
activity useful to this country. (Cheers. ) 


& 
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MR. JUSTICE ANANTAKRISHNA AIYAR’S REPLY. 
Mr. Advocate-General, I thank you most sincerely for 
the kind and sympathetic sentiments to which you have given 
expression. 


Your speech, Mr. Advocate-General, has filled me 
very much with emotion, but I trust myself to say a few 
words properly. If you find me incoherent, you are the 
cause of it. You have referred to my career at the Bar. 
Ideas and recollections crowd into my mind at this juncture 
and I shall only give expression to some and thus give some 
relief to my emotions, and would leave much unsaid. Knowing 
my shortcomings, I attribute what you have spoken of me to the 
regard with which the Bar treats everything relating to the 
Bench and also to personal friendship existing between us. Both 
of us had devilled in the office of the late Mr. Justice Sundara 
Aiyar when he was at the Bar, an office which had plenty of 
work to give to juniors who were inclined to learn and which 
has been the nursery of eminent lawyers and Judges. It may 
claim in effect three Advocate-Generals, several District and 
Sessions Judges, several Sub-Judges and Munsifs, besides many 
successful lawyers. You and I, Mr. Advocate-General, laid our 
foundations of professional training and equipment in that 
office as co-chelas and I attribute the kind sentiments expressed 
by you in part to the partiality of that friendship. Though I 
feel I do not deserve all that you have said or even a fair portion 
of it, I feel at the same time that the Bar with its critical facul- 
ties fully developed, is only too glad to givecredit to good quali- 
ties wherever it sees the same in the Judges. After undergoing 
apprenticeship under our common Guru, I was enrolled in July, 
1898 and more than 35 years have elapsed since that date. I 
learnt at the very threshold of my professional career that law, 
as you stated, is a jealous mistress and that there is no short- 
cut to attain success at the Bar. Whether the course in the Law 
College should extend over two or three years—it was three 
years in my time—a question mooted recently by the eminent 
Chief Justice of the Allahabad High Court and taken up by the 
leader of that Ba?, it was clear to me that none could be a 
proficient Advocate unless he worked hard for years after 
enrolment. For, accepting an engagement in a case meant one’s 
being prepared to have a good legal duel with the leader of the 
Bar in case he happened to appear on the other side. To equip 
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oneself for such a contest, one should have many other qualities 
and equipments besides those acquired in the Law College. 

I learnt this secret at the very beginning of my professional 
career and was determined to work and acquire knowledge and 
experience. I learnt that unless one was also ready to recall 
one’s knowledge at a moment, one could not make full use of 
the same in practice. This implied that one must keep a record 
of what one has worked. Next to knowledge of facts and law, 
one has to learn what to select and what to throw off. And 
lastly—and this is perhaps the secret of success at the Bar—how 
to put things to the Court. After learning the facts of the case, 
a successful Advocate: would spend much time in revolving the 
facts in his mind and finally resolving how best to present the 
case. It has been said that most appeals decide themselves 
after a few minutes of their opening. Not only this. One must 
also be true to oneself and to the Court. An Advocate should 
never forget that he is part of the machinery set-up by the State 
to administer justice; while he has duties to his client, he bas 
duties to the Court too. This made me acquire the habit of not 
saying anything which was not supported and value also the 
Court’s time as I was anxious to value mine. In this way, it is 
easy to gain the confidence of Judges. I have appeared before 
several learned Judges of this Court who all took what I said 
without an inclination to add any salt to it. There are obvious 
advantages to all if such a state of things prevails. For work 
is easy, nay Mr. Advocate-General, pleasant; and whatever be 
the final decision in individual cases, the relationship between 
me and the Judges grew more and more cordial. These were 
the only recommendations that have helped me all along. To 
do work was my privilege and I bad the reward and I say, do 
likewise, to the young members of the Bar. The reward may 
come in a day or after weeks and months. When I find this large 
congregation of lawyers who have assembled here to do me 
honour to-day, most of whom are juniors in one sense, I thought 
that the only return that I could make to them was to tell them 
what the salient points in me were, which contributed to my 
success. 

Mr. Advocate-General, I shall not weary you more with 
that line of ideas. An Advocate is anxious to have his view- 
points appreciated by the Judge. He would be glad if his points 
were duly answered. He would be pleased if the decision be in 
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his favour; but he has been trained to believe that the decision 
of the case should take care of itself. This is what I learnt while 
at the Bar. Having worked as a practitioner at the Bar for 
about 30 years, and knowing the enormous time and attention 
bestowed in the preparation of cases outside Court, I was always 
glad to receive the result of your labour and I was able to 
appreciate your work much better myself. I felt how much 
indebted I was for the help rendered. For, how could I forget 
the hours and days that you spend to get clear notions on the 
troublesome, knotty questions of law that frequently crop up. 
It would be inhuman not to appreciate your work. If with all 
that I appeared to you at times to be impatient, it was only 
because I thought that the justice of the case on hand required 
only such treatment. I acquired the habit of being ready 
always with my cases; but I found out that it was a source of 
unpleasantness, sometimes for me when sitting as a Judge. For, 
when applications for adjournments were asked, I unconsciously 
developed the practice that no Advocate could really be unready, 
and that clients were probably putting too much pressure on 
them for asking for adjournments. Except in that respect I 
am not aware of any occasion on which I had to say anything 
unpleasant to any of you at the Bar. Now that we have done 
our joint work, please don’t remember that weakness in me. I 
however hasten to correct the erroneous impression that may 
get abroad that applications for adjournments are the order of 
the day here. Notat all. I refer to it for this reason, that 
except in that comparatively minor matter, I had no occasion to 
bring about any inconvenient position at all to any one. In 
England I understand that adjournments are most rarely, if 
ever, applied for and I am glad to say that opinion here 
is already tending steadily in that direction. The benefit and 
assistance derived by a Judge from counsels appearing in a case 
is not always appreciated except when a question has to be 
decided in a case where no such expert help is available. You 
have lightened my work for all these years, and I tender my 
heart-felt thanks for the same. The wholesome example -and 
influence of the Bar has kept me virile and fit and up-to-date. 
For how could I but be fully active when the doyen of the Bar, 
Dewan Bahadur T. R. Ramachandra Aiyar, full of years, wis- 
dom and experience keeps fully active and does full justice to 
his work. 
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May I at this moment permit myself to bring to my mind 
the various ways in which I have been assisted by my colleagues. 
The Bar does not always know the nature, the amount and the 
importance of such help. A glance at one stage, a nod or a 
whisper at another and a short discussion on the dais, pulls one 
up and works such a change in the colleague’s position. 


With all that, we now and then differed, but we alwavs 
agreed to differ. For no Judge could afford to part with his 
birthright of preserving his individuality and right and duty to 
arrive at his own independent conclusion, while being benefited 
by his colleagues’ opinion. I tender my sincere thanks to them 
all. It has not been possible for me during my comparatively 
short period of judgeship to sit with all my learned colleagues. I 
had the privilege of sitting for several months with Mr. Justice 
Reilly and I could not easily let out of my mind the pleasant days 
I had with him and the advantages I largely derived then. My 
special thanks are due to him, though he is not physically pre- 
sent here to-day. I should be failing in my duty if I did not 
refer to the learned Chief Justice and I wish to tender my warm 
thanks to His Lordship for the ready accommodation we always 
had at his hands and for his willing help whenever we felt any 
difficulty. Nor could I forget the work of the different sections 
of the High Court—work done willingly and loyally. Without 
their hearty and loyal co-operation, our life here would not be 
so pleasant. I have always had the good luck of being on the 
best of terms with the Bar, with my clients and with my 
brother Judges. This large gathering assembled to bid me 
good-bye is a visible outcome of that cordial relationship and is 
the most valuable asset acquired by me by honest labour for 
several years. As the first President*of the Madras Bar Council 
I had the privilege of working the Bar Council Act, by which, 
the Bar has now attained a solidarity all its own. I wishto the 
Madras Bar all success and as I propose to spend a part 
of ray time in Madras, the prospect of meeting you all often 
relieves toa large extent the pain at parting. With the best 
wishes and kind regards to you, Mr. Advocate-General and 
gentlemen of the Bar, I say good-bye. (Cheers.) 


His Lordship then shook hands with all those present in the 
Court and left for his chambers. 
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A CRITICAL NOTE. 

Karapaya SERVAI v. Mayanpl, (1933) 66 M. L. J. 288 
(P. Cy); 

There has been some amount of loose thinking about the 
meaning of the word “access” used in S. 112 of the Indian 
Evidence Act dealing with the paternity of a person and we 
venture to think that it has not been removed by the dictum of 
the Privy Council in the recent case of Karapaya Servai v. 
Mayandsi. That the observation of their Lordships as to its 
meaning is only obtter in the above case is clear from their 
Lordships’ statement that nothing seems to turn upon the nature 
of the access in that case and their further discussion of the 
whole evidence. The significance of their Lordships’ observa- 
tion that the term “ access” in the section means no more than 
an opportunity of intercourse also consists in the circumstance 
that they seem to disapprove of a decision of the Madras High 
Court in Jagannatha Mudali v. Chinnaswami Cheth8, which 
took the view that “ access ” in the section meant actual sexual 
intercourse and not merely an opportunity for the same. In 
appraising the authority of their Lordships’ dictum, we submit 
that the following considerations will have to be borne in mind. 

It is agreed by all writers that the word “ access ” in the 
section has been taken from the English Law where it has been 
used in reference to the proof of legitimacy of a child born to 
a woman in wedlock or shortly after the dissolution of the 
marriage. Cf. Palani v. Sethu8. It has been said that the 
presumption of the legitimacy of the child is based on the 
presumption against vice or misconduct and of lawfulness of 
origin. But the weight of the presumption in England has 
varied from time to time. ° In very ancient times the presump- 
tion was only a rebuttable presumption. See Best on Evidence, 
llth edition, page 354. But in later times it was considered to 
be an irrebuttable presumption of law, if the husband and wife 
who were not impotent remained within'the four seas, meaning 
thereby presumably Great Britain and no evidence whatever 
could be adduced in disproof of the legitimacy of the offspring. 
See Regina v. Murreyt and Rex v. Abbert Alberion’. This 


1. (1933) 66 M. L. J. 288 (P. C.). 
2. (1931) I.L. R. 55 Mad. 243; 61 M. L. J. 878. 
3. (1924) I. L. R. 47 Mad. 706 at 710: 47 M. L. J. 155. 
4. 1 Salkeld 122: 91 E. R. 115. 
5. 1 Lord Raymond 395, 396: 91 E. R. 1163. 
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view of the law raising such an irrebuttable presumption was 
“exploded” in the beginning of the last century as being oppos- 
ed to common sense. See per Grose, J. in The King v. Luffel. 
Cf. per Lord Halsbury in the Poulet Peerages. The law on 
the subject was settled in the Banbury Peerage cases by 
the unanimous opinion of the Court of Common Pleas in 
answer to questions put to the Judges on this point by the 
House of Lords. In answer to one of the questions, the Chief 
Justice in delivering the unanimous opinion of the Judges said 
as to the meaning of the term “access” as follows :— 

“The non-existence of sexual intercourse is generally 
expressed by the words ‘ non-access of the husband to the wife; 
and we understand those expressions as applied to the present 
question, as meaning the same thing, because in one sense of 
the word ‘access’ the husband may be said to have access to 
his wife as being in the same place or the same house; and yet, 
under such circumstances, as instead of proving, tend to disprove 
that any sexual intercourse took place between them.” 

It will be clear from this opinion that the meaning of the 
word is sexual intercourse and nothing else. It may be that the 
opportunity of intercourse may lead to a strong presumption 
that sexual intercourse has taken place in the usual course of 
things, but it is merely evidentiary, though a-strong piece of 
evidence. The next leading case of the House of Lords on 
the question was Morris v. Daviess in the year 1837 where 
there were undoubtedly many opportunities for the husband 
and wife to come together, but still their Lordships held that 
there was no sexual intercourse from the other circumstances 
proved in the case. In this connection, the statement of the law 
by the Lord Chancellor at pages 241.to 245 are instructive. There 
Lord Cottenham, Lord Chancellor points out that “ the point in 
issue is whether the husband and wife, on the occasions referred 
to, had sexual intercourse, that is, whether they committed a 
certain act” and His Lordship proceeded to examine the question 
and came to the conclusion from the other circumstances of the 
case that the child was not born to her husband. Since the 
Banbury Peerage case3 and the decision in Morris v. Daviess, 
referred to above, they have been looked upon as the most 
authoritative expositions of the law on the subject and they were 
i gy Seniesa on se a N T 


3. (1811) 1 Sim. & St. 153: 57 ER. 62. 
4, (1837) 5 CL & F. 163: 7 ER. 365, 
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so considered when the Indian Evidence Act was passed 
incorporating in S. 112 the rule as to access as understood in 
tbe English Law as settled by them. There have no doubt been 
some loose expressions such as Bury v. Phillpoti tending to 
show that opportunities are all that is meant by the word 
“ access” but Bury v. Phillpotl was distinguished on its own 
facts in Hawes v. Draeger#. If in some other cases, such as 
Hargrave v. Hargrave8, similar observations are to be found, 
they can only be understood as having special reference to the 
facts of those cases. It is therefore unnecessary to refer to the 
numerous English cases following the two decisions of the 
House of Lords. 


The fallacy underlying the exposition of term “ access ” 
as meaning merely opportunity may be pointed out. When once 
the opportunity to come together which is all that is said to be 
meant by that word is proved, under S. 112, a conclusive proof 
is established of paternity which cannot be displaced by the 
most cogent proof of the fact that sexual intercourse has not 
taken place, which is certainly not the law in England since at 
least 1811 when the Banbury Peerage case4 was decided. The 
other English cases on the point may be found collected in 
Woodroffe and Amir Ali’s Law of Evidence at page 796. There 
is no reason or principle to justify such a contrary conclusion 
which would be the result if the word “access” is understood 
in the way which the dictum of the Privy Council would inter- 
pret it. This aspect of the question bringing out the anomaly 
has been dealt with in a recent decision of the Madras High 
Court reported in Sivakami Ammal v. Koolyandt Chettiari. 


The Madras High Court has taken the view of the meaning 
of the term “ access ” adopted by the highest Courts in England 
and which has been set out above, in Mayandt Asari v. 
Sami Asari, Jagannaiha Mudali v. Chinnaswams Chetti, 
Samuel v. Annammals and Sivakami Ammal v. Koolyandi 
Cheittar5, and there seems to be no reported decision of any 





1. (1834) 2 My. & K. 349: 39 E.R. 977. 2. (1883) 23 Ch. D. 173. 
3. (1846) 9 Beav. 552: 50 E.R. 457. 
4. (1811) 1 Sim. & St. 153: 57 E. R. 62. 
5. (1934) 66 M. La J. 283. 6. (1931) 61 M. L. J. 874. 
í 7. (1931) I. L. R. 55 Mad. 243: 61 M. L. J. 878. 
8. (1934) 66 M. L. J. 279. 
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other High Court on the point. Further their Lordships have 
given no reasons to show how this view is wrong. 


That there has been some confusion on the point even 
among very learned writers may be seen from the well-known 
commentaries on the Indian Evidence Act by Sir John 
Woodroffe and the late Mr. Amir Ali. At page 794 of the 
9th edition of the work they say that “access” and “ non- 
access” mean the existence or non-existence of opportunities, 
though the leading authority given in support of this statement, 
i.e., the Banbury Peerage case! does not seem to support this 
statement. Proceeding further however, at page 796, they 
observe that when evidence of access is given, it requires the 
strongest evidence of non-intercourse to justify a judgment of 
illegitimacy. The learned writers seem to have overlooked that 
where once access is proved in the sense attributed to it on the 
previous page, if it is correct, there is a conclusive proof of 
paternity and by the terms of S. 112 of the Act, no evidence 
can be given of non-intercourse to rebut it. 


In England, it may be noticed that proof of non-access in 
the sense of absence of intercourse cannot be made out by calling 
the husband or the wife who are the only best witnesses on the 
point, if it tends to bastardise the offspring, as they are 
incompetent as witnesses which is a relic of the archaic English 
Law. See Russell v. Russell8. In this country we are not 
hampered by any such artificial rules of evidence; and husbands 
and wives are competent witnesses. See John Howe v. Charlotte 
Howes, Mayandi Asari v. Sami Asaris, Rosario v. Inglesi 
and Bai Kamla v. Babubkaie. The point can therefore in a 
proper case be the subject of proof by the best evidence 
possible. Further, it should be observed that there are no 
degrees of proof in this country as to various facts, because 
the definition of “ proved” in S. 3 of the Indian Evidence Act 
applies to all facts including non-access between a husband and 
wife. See Mayandi Asari v. Sami Asaris, In England, on 
the other hand, it has been said that mon-access between a 
husband and wife cannot be proved by the balance of probabili- 
ties but only by excluding all possibility of doubt. These’ 





1. (1811) 1 Sim, & St 153: 57 ER. 62. 2. (1924) A.C. 687. 
3. (1913) I. L. R. 38 Mad. 466: 25 M.L.J. 594 (F.B.). 
4. (1931) 61 M. L. J. 874. 
5. (1893) I. L. R. 18 Bom. 468. 6. A. L R. 1926 Bom. 348. 
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considerations have not to be lost sight of, as dissolution of 
marriage is not possible under the Hindu Law and the rigorous 
enforcement of the rule merely resting on a mere opportun- 
ity of access may have the effect of legitimising bastards. 





JOTTINGS AND CUTTINGS. 


Judicial Prisoners—Once again—for the third time since his 
appointment to the Bench—Mr. Justice Langton has been locked 
in the Law Courts. That voice whose utterances are immortalised 
year by year in the law reports had to exercise itself for an hour 
from a balcony window before an errand boy in Carey-street was 
brought to the rescue. Perhaps the ghost which lately disturbed 
Hawke, J., with its knocking has thought of a new trick and intends 
to take up residence among the numerous skeletons in the Divorce 
Court cupboards, At any rate, Langton, J., had a happier release 
than Lord Camden, C. J., when he found himself an involuntary 
prisoner. While staying with Lord Dacre, in Essex, he had gone 
for a walk witha friend. Passing by the parish stocks, he felt a 
curiosity to try what sort of a punishment it was, and asked his 
companion to fasten him in fora few moments. The absent-minded 
friend took a book from his pocket and sauntered on, becoming so 
absorbed that he quite forgot how he had left the Chief Justice. 
Meanwhile, the unfortunate judge was struggling vainly to release 
himself and when he called for help to a passing countryman, all 
the answer he got was: “ No, no, old gentleman; you wasn’t set 
there for nothing’. —S. J., 1933, p. 851. 


“THR ` ` i 
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INAMDARS AND THE AMENDMENT OF 
THE ESTATES LAND ACT. 


‘There is a widespread feeling, not altogether ‘without 
justification, that the subject has not had the consideration 
which both its complicated character and the magnitude of the 
interests involved demand. One of the weaknesses of the Indian 
mind, is its partiality for abstractions without proper rela- 
tion to concrete reality, a weakness, as was to be expected 
shared in by our newborn legislatures partly due undoubtedly 
to inexperience. Important practical questions cannot be 
decided on a priori theories. It may be right enough to raise a 
‘presumption that a Crown grant cannot ordinarily convey more 
than the Crown’s right to a share but to go further and to hold 
that the grantee can never have more is to do the theory- to 
death. . The land might have been 3 waste land. The Crown 
might have acquired the land itself and might accordingly have 
been in a position to make the grant of the entire interest. The 
grantee might have been, the original owner and acquired the 
Crown’s interest as not unoften was the case. Whether, there- 
fore, a particular grantee had only the Crown’s normal right 
to a share, or something more, would depend upon the facts in 
each case. Again, whatever the original rights, there is such a 
thing as long user and prescription which along with constant 
change of hands, might make any disturbance of existing 
enjoyment, inexpedient if not positively unjust. A state of 
affairs which has continued for a very long period of years 
cannot be suddenly disturbed without grave danger to society. 
It might’ be. urged that many of these considerations applied to 
._Zamindaris but have been ignored. This is not strictly accu- 
‘rate. Where by reason of the magnitude of the estate or the 
history of the individual tenure, there is a parity, there would 

H 


54 ° THE MADRAS LAW JOURNAL. [vor. 


seem to be no harm in applying the same rule. The following 
are some of the distinguishing features which do have a material 
bearing. (i) The Zamindaris are infinitely larger in area and 
are in fewer hands. The entire Zamindari having been waste 
at the time of the grant could at all events be only a remote 
possibility. (fi) Personal ‘cultivation is not possible in the 
case of most Zamindaris. (fii) The practice in most Zamin- 
daris. has been the same or nearly the same as in the Govern- 
ment ryotwari tracts both in point of fixity of tenure aad 
the extent of collection from the tenant whether the grant 
is old or new. (iv) There has not been so much change of 
hands in the case of Zamindaris as in the case of certain 
classes of Inams. (v) By reason of the comparative smallness 
of the area of individual Inams compulsory adoption of the 
machinery suitable for a Zamindari might become oppressive 
to the Inamdar. (vi) The absence of the rule of impartibility 
is another very important factor which distinguishes the two 
cases and makes the application of the same rule a source of 
great hardship. The operation of the ordinary Hindu Law of 
partition has practically converted the class of Inamdars into 
the position of a favoured class of small proprietors, not 
substantially dissimilar to ryotwari holders. These considera- 
tions would seem to call for a more thorough investigation of 
the question with a view, if possible, to find out a formula by 
which the class of Inams which stand on the same footing as 
Zamindaris might be singled out and the same general rule 
applied. 

One thing that the legislators in this country should never 
forget is that it is not only unjust but also dangerous to 
interfere with vested rights without more or less adequate com- 
pensation being made. One precedent might lead to another 
and a legislative mentality might ultimately be generated which 
would prove a danger to all vested interests. 





LIMITATION FOR MISFEASANCE SUMMONSES ~ 
BY 
S. PARTHASARATHY AND V. K. THIRUVENEKATACHARI. 


The Full Bench of the Allahabad High Court in Shiam 
Lal v. Official Liquidators of U. P. Oil Mills Co., Lid.1 over- 


pone 











1, (1933) Com. Cases 365: ALR, 1933 All. 789 (F.B.). 
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rules the previous decision of the same Court in Re Union 
Bank, Allahabad, Lid.1 The Union Bank case had been 
followed in another unreported case, to both of which Justice 
Mukherji bad been a party: and in the present case he has deli- 
vered a dissenting judgment. - The result is that the ruling is 
only that of two Judges differing from prior bench decisions. 
It may therefore be useful to point out that there is a direct 
answer to the reasoning on which Justice Mukherji bases his 
adherence to the older view. 

The English cases have laid down that the section of the 
English Act corresponding to S.235 of the Indian Companies 
Act “creates no new rights” and, relying on this, the High 
Courts of Madras, Bombay and Lahore and the majority in the 
Allahabad Full Bench hold that limitation runs from the date of 
the acts or omissions complained of and that the winding up 
does not give a fresh starting point of limitation. Justice 
‘Mukherji distinguishes this line of cases by saying, “I have tried 
to show, that the words ‘created no rights’ were used in con- 
nection with the particular facts of the cases, and the English 
cases never considered the language of the section which cor- 
responds to S. 235 of the Indian Companies Act in order to 
decide a question of limitation”. (Italics ours.) Our present. 
object is only to invite attention to the actual position in 
England as regards limitation, which provides a surer basis for 
the prevailing view in India. 

The statute applicable in England was the Limitation Act, 
1623 (21 Jac. 1, c. 16), the relevant portion of which ran: 


“All actions. ... of trespass, detinue, action sur trover,.... all actions’ 
of account and upon the case.... shall be commenced and sued within the 
time and limitation hereafter expressed, andmot after; (that is to say) the 
said actions upon the case, and the said actions for account.... within six 
years next after the cause of such actions or suit, and not after.” 


The bar of the statute did not apply to proceedings in 
Equity, though the Courts of Chancery would, in analogous 
cases, consider the equitable rights as bound by the same. limi- 
tation: Hovenden v. Annesley?; Soar v. Ashwell8. The Supreme 
Court of Judicature Act, 1873, provided that: 


“ 5,25 (2). No claim of a cestni que trust against his trustee for any 
property held on an express trust, or in respect of any breach of such trust, 
shall be held to be barred by any statute of limitations.” 


1. (1925) LL.R, 47 All, 669, 
2 (1806) 2 Sch. & Lef. 607. 3. (1893) 2 Q. B. 930,- . 
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: ` {Cf S. 10, Indian Limitation Act.) _ The Trustee Act, 
1888, allowed trustees to plead limitation in actions or proceed-. 
ings commenced after lst January, 1890, except where the 
cliin was founded upon any fraud or fraudulent breach of. 
trust to. which the trustee was party or privy, or was. to 
recover trust property, or the proceeds thereof still retained by: 
the trustee, or previously received by the trustee and converted 
to his use. 

In Flitcroft’s casei the liquidator applied under S. 165 tv 
order directors to replace the amount of dividends illegally paid 
out of capital. The question whether the limitation provided 
by the Act of 1623 would apply to applications under S. 165 
was considered. It was held that “the statute of limitations can 
in no Way apply.to.a casé like the présent, for.the ground of 
our decision against ‘the directors:is’that they have misapplied 
funds as to which they stood in the position of trustees’. On 
the:same: principle, where. directors: had wrongly paid interest 
out of capital, they were not in a proceeding under S. 165 
allowed- to: plead limitation: In:ré Sharpe’, which, though 
decided in 1891, fell to be decided under the Statute of James 
alone and uot under the Trustee Act, 'the action having been 
commenced before Ist January, 1890 (see Page 166 of the: 
report). i 
> ` But after the Trustee Act, cases arose in which kenn 
were able to plead the Statute. In re Lands Allotment Com-' 
panya was a cáse where ultra vites ‘investrnents in shares of 
another company were’ complained of. The investments were 
made in: March 1885 and July 1889. The Company was wound 
up in January 1893:and the liquidator took out bis summons in” 
August 1893. It was held that as directors were just. ‘assimi-. 
lated to trustees,’ they could, by virtue of the Trustee Act, plead- 
limitation. The claim was held’ barred unden the Act of 1623 
as‘ regards the transaction of 1885. In In re National! Bank: of 
Wales,. Lid.4 the ‘sutamons was to recover the amounts of divin 
dends paid out of capital over a series of years, 1884 to: 1890: 
and even later. The Liquidator applied on June 14, 1895. 
Wright, }. held, “In my opinion the respondent cannot :claim 
the benefit of the Statute of ‘Limitations in respect ‘of! the years” 
as to which, fraud such as I have mentioned is shown. As to 





1. (1882) 21 Ch. D. 51%, v! «>. 2, 1892) 1 Ch. 154. 
3., C1894)1 Ch. 616, _ 4, (1899) 2 Ch. 629.. = 
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the fast half of 1889 and as to 1890 no question arise. with 
regard to the Statute of Limitations, this summons haying beet 
issued on June 14, 1895” (page 644). “In the . case: of the 
years 1885 and 1886, as to which no express representation was 
made in the directors’ report that due provision had been’ made 
for bad and doubtful debts, I think he would be protected by the 
Statute of Limitations, as applied by the Trustee Act, 1888; 
except perhaps to the unimportant extent of the dividends which 
he personally received” (page 645): In the Court of Appeal, 
the charge of fraud failed, and taking June 14, 1895, the date 
of application, as the material date, the claim, was held barred 
as to'all dividends declared. (including those received by the 
director himself as shareholder) -before June 14,1889 (Ibid., 
p. 664 at 675). On “appeal to -the House of Lords, > the 
appellant’s Counsel ` accepted the ‘decision -of the Court of 
Appeal that the Statute of Limitations applied so as’ to bar the 
recovery of any sums paid away prior to'six’ years before the 
commencement of the proceedings (see opinion of Lord 
Davey, eo nomine, Dovey v. Cory). 

It will be noted that in these cases, when- the Statute of 
James became capable of application by virtue of the. Trustee, 
Act, the period of limitation was applied with reference to 
the date of the.acts complained of as constituting the “cause of 
action” and the date of winding up was never considered as 
. providing the cause of action. In India, sub-clause (3y of $.235 
provides that the Limitation Act shall apply to the Liquidator’s: 
summons as if it were a suit. Considered as-a suit, the ‘above 
English decisions relating to limitation for summonses under’ 
S. 165 of the English Act directly apply and leave no room for’ 
the contention that a new cause of action arises on the winding 
up; 


—_— 


SUMMARY OF ENGLISH CASES. 


LOCHGELLY Iron AND Coat COMPANY, airen v. M’Muniax, 
(1934) A.C. 1. -- 

Workmen's Compensation Act, S. 20—Masier and servani—~ 
Death of servant from injury—Suit at Common. Low by father for 
loss-—Failure ta support roof—Breach of statutory duty—Whether 
‘personal negligence or wilful act’ aes the eon een Lie 
damages if maintainable, 








1. (1901) A. C. 477 at 489, 
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The action was brought by a father for damages against his 
son’s master, on the allegation that the son, a coal miner died, while 
working in the employ of the defendant, owing to the ‘fault and 
negligence’ of the employers in not making secure the roof of the 
place where the son was working. The fault and negligence com- 
plained of was the failure to observe the provisiong of the Coal 
Mines Act, S. 49, which cast an obligation and a special duty on the 
employer to support the roof for the safety of the persons employed 
in the mine. The defenoe pleaded that by virtue of S. 29 of the 
Workmen’s Compensation Act, the Common Law action was 
prohibited. f 

Held, that the provisions of the section are not directed to forms 
of action. They deal with substance; and whatever the form of 
action, if it is based upon the fact that injury was caused by personal 
negligence, etc., it is not affected by the section. 

The words “personal negligence” apply both to the negligence of- 
the employer and to that of the person for whom he is responsible.’ 
Where the duty to take care is expressly imposed upon the employer 
and not discharged, the employer is guilty of negligence and of “per-: 
sonal negligence”. The injury was caused by the negligence of a 
servant for whom the employer is responsible and that is all that is 
necessary to defeat the operation of S. 29, sub-S, (1). 

Rudd v. Elder Dempster & Co., (1933) 1 K.B. 566, not approv- 
ed so far as they deal with the construction of S. 29. Wer of 





ATTORNEY-GENERAL For BRITISH COLUMBIA v. KINGCOME 
NAVIGATION Company, Limrrep, (1934) A.C. 45. 

Taxation—“Direct taxation”, meaning of—Customs and excise 
duties—If tax on consumers of commodity suck a duty. 

A legislation in British Columbia imposed tax upon every con- 
sumer of fuel oil according to the quantity of oil which he has 
consumed. ` 

Held, it was within the powers of the legislature as it was direct 
taxation and not an indirect taxation. Since the tax is demanded 
from the very persons who it is intended or desired should pay it, the 
taxation is direct, and it is none the less direct, even if it might be 
described as an excise tax, for instanoe, or is collected as an excise 
me ; 





H. R. MUNRO v. COMMISSIONER OF STAMP Dures, (1934) A.C, 
61. ` i i : | 
Stamp Duties Act, 1920-1931 (N. S. W., 1920), S. 102—Death 
duty—Gift of land—Partnership between donees and donor—If on. 
death of donor (father), death duty payable by children (donees). 


The deceased, who was carrying on the business of a grazier in 
New South Wales on 35,000 acres of his land, had six children. In 
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1909 he entered into a verbal agreement with his six children to carry 
on the business thereafter as partners with them under a partnership 
at will, It was found that from that time the partnership continued 
to be carried on on the deceased’s land up to 1919. In 1913, by six 
memoranda of transfer in the form prescribed by the Real Property 
Act, 1900 and duly registered thereunder, the deceased transferred _ 
by way of gift to each of his children all his right, title and interest in 
portions of his holding. The transfers were taken subject to the part- 
nership agreement. The result of these transfers was to leave the 
deceased with about 8,020 acres out of the total of 33,501. It pro- 
vided that if any member was desirous of withdrawing from the 
agreement and working his land separately, he could withdraw from 
the agreement. In 1919 a formal partnership deed was entered into 
between them and it provided that no parties should have the right to 
retire from the partnership during the lifetime of the deceased. The 
business was carried on like that till the father’s death in 1929. The 
Commissioner assessed death duty on the footing that the estate of the 
deceased must be deemed to include the lands comprised in the six 
transfers made by the deceased in 1913. 


Held, that whether the precise nature of the transfers was a 
tenancy during the term of the partnership or a licence coupled with 
an interest, what was comprised in the gifts to the children was 
the property shorn of the right which belonged to the partnership and 
upon this footing the donee in each case assumed bona jide possession 
and enjoyment of the gift immediately upon the gift and thence- 
forward retained it to the exclusion of the donor. Further, the 
benefit which the donor had as a member of the partnership in the 
right to which the gift was subject was not a benefit referable in any 
way tothe gift. It is the substance of the transactions which must be 
ascertained. It is for the taxing authority to bring each case within 
the Taxing Act and the subject ought not to be taxed upon refinements 
or otherwise than by clear words. 





J. H. Cores Proprietary, Lowites v, J. F. Neen, (1934) A.C. 


Trade or business nome—Business Names Act, 1928 (Victoria), 
S. 25—Agreement for user on a particular condition—Revocation of 
licence-—If| the licence can continue user—Injunction. 

From the date of its formation the appellant company carried on 
its business in fancy goods, etc., at Melbourne under its own trade 
names of “J. H. Coles Stores,” etc. In 1928 this company was 
registered under the Partnership Act, 1915 (Victoria), as the per- 
son carrying on business under these business names. In 1928 the 
company agreed with the respondent that he should take a shop and 
fit it up in the style used by the appellant, buy a complete stock of 
the goods from the appellant and obtain all future supplies from the 
appellant at a particular price. Without any indication that the 
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respondent was owner, the respondent’s shop was painted with the 
appellant’s names, with the knowledge and assent of the appellant. 
For some time the respondent bought all goods from the appellant 
but later as there was difficulty in supplying him fully, the res- 
pondent made purchases from elsewhere, to which the appellant 
agreed as a temporary measure. But as later the respondent began 
to buy largely from outside and only 10 per cent. from the appellant, 
the appellant revoked the licence and required the respondent to 
remove the appellant’s trade names, and discontinue their use in his 
business. In an action for injunction restraining any further user 
by the respondents, 

Held, that the right that the respondent ever had in regard to 
the’ user was a revocable licence to use these names so long as the 
business ‘arrangement continued between them. The continuance 
of the user after the licence was revoked involves a passing off by 
the respondent of his business as being a business for the sale of 
the appellant’s goods, and as being a business in which the appellant 
has at least an interest and is therefore not permissible. 

The licence in its inception was properly issued because it was 
intended that only appellant’s goods should be vended and it was 
continued later in good faith in the hope that the appellant could in 
course of time supply the whole stock. There was therefore no 
fraud in the issue of the licence to bring in the principle that an 
action will be barred where the plaintiff is using the trade mark 
or trade name in aid of a fraudulent trade. 





In re Gates. Arnor v. Gates, (1933) 1 Ch. 913. 

Taxation—Sokcitor trustee—Action by solicitor trustee against 
co-trustee—Solictior trustee employing his own firm as sokcitors— 
Agreement that he is to have no share in profit costs—Costs j 
allowable. 

‘A, a solicitor, was appointed to be a trustee with G, of gerai 
share of the residuary estate of a testator. 4 took out an originat- 
ing summons, to which his co-trustee G was made a defendant, for 
account and administration of the testator’s estate, and a consent 
order was passed for distribution of the estate and it was ordered 
that the costs taxed should be paid or retained out of the testator’s 
estate. The will conferred no power on a solicitor trustee to charge 
for business transacted by him or his firm in relation to the trust 
estate. The work was performed by the solicitor’s trustee’s firm. 
The Taxing Master allowed the plaintiff A ‘out of pocket expenses’ 
but disallowed all profit costs. 

Held, that if A had employed other members of the firm to act 
as his solicitors, his partners may be allowed to take the profit costs. 
But here A did not take that course but employed and acted by his 
firm and by so acting, he, being one of the three partners in the 
firm; was acting on his own behalf in transacting legal business 
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connected with the trust. He is therefore in no better position than 
a solicitor trustee, who carrying on business alone, acts as his own 
solicitor in the matter of the trust. 





In re Cottincs. Jones v. Cotiines, (1933) 1-Ch. 920. 

Will—Construction—Bequest of “all my money’—Money on 
deposit account at a bank if bequeathed thereby. 

Where a testatrix directed that “all my money left to brother 
and sisters unused at their death is to go to a good lifeboat society”. 
At the date of death she had 2,092). on deposit account at her bank. 
It was held that ‘money’ meant money in the strict legal sense and 
the question was if in that view deposit amount went under the 
bequest. ; 

Held, that ‘money’ in this will included money on deposit, though 
it is not immediately available. . 

Manning v. Purcell, (1855) 7 D. M. & G. 55, followed. 

In re Taylor, (1923) 1 Ch. 99, distinguished. 





GILFORD Motor Company, Limrrep v. Horne, (1933) 1 Ch. 
935. 

Restraint of trade—Motor shop—Dealing in spare ports also— 
Managing Director—Agreement by Managing Director with Com- 
pany not to “solicit,. . . entice away from the Company any per- 
son. . . who were customers of or in the habit of dealing with the 
‘Company’—V alidity of. 

G. M. Company (plaintiff) dealt in manufacturing a certain 
class of motor vehicle known as Gilford Motors. In addition to 
the manufacture and sale of these cars, G. M. Co. also gave their 
customers ‘service’, which means doing repairs to the motors which 
they sell, and in addition they also sold spare parts. H. was from 
its incorporation connected with it and in 1929 became its Managing 
Director. He then entered into an agreement with the Company 
under which he covenanted, inter aliq, (1) not to disclose to any 
person any information relating to the business of the Company, 
(2) not to solicit, interfere with or endeavour to entice away from 
the Company any person, etc., who at any time during or at the date 
of the determination of his employment as Managing Director were 
customers of or in the habit of dealing with the Company. In the 
‘end of 1931 H.’s services were dispensed with and he opened a 
small private Company (defendant Company) at his own private 
address and sent out circulars inviting persons to deal with it as a 
Company who could supply Gilford motor spare parts and some of 
them were sent to persons or firms who had been customers of the 
plaintiff G. M. Co. during H.’s managing directorship. It was 
found that H. Co. did supply parts at lower prices than G. M. Co. 
In an action to restrain the defendant from so interfering with G. M. 
Co.’s trade, 

T * 


i 
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` Held, by Farwell, J., that the covenant was vague and ambigu- 
ous. The covenant includes not only persons who are customers 
of G. M. Co. in the sense that their names and addresses are to be 
found in its books but also any persons who habitually buy spare 
parts in the shop on a cash basis. That is a covenant of a very wide 
nature and unreasonable and more than is necessary for the pro- 
tection of the G. M. Co. ‘Even without such a covenant, an 
employee is not entitled to make a list of his principal’s customers 
and to take that list away with him at the end of his employment 
and then use that list for the purpose of endeavouring to divert 
custom from the employer to himself or other persons in whom he 
may be interested.” 

Held, by the Court of Appeal (reversing Farwell, J.) that im 
‘the circumstances this covenant was necessary for the protection 
of the plaintiff Company’s business. It does not go so far as to 
cover customers who became customers after H. had left and it 
was a covenant which H. entered into with full knowledge of what 
he was doing. The covenant is definite in date and it is not uncertain 
or wide. 





In re Russ anp Brown’s Contract, (1934) 1 Ch. 34. 

Vendor and purchasen—Sale of under-kease—Described as 
lease—E ffect of —Misdescription. 

When a man, without saying anything more, offers for sale a 
leasehold dwelling house, he must be understood as offering for sale 
a dwelling house held for a term of years carved immediately out of 
the estate of the freeholder. The purchaser is entitled to require an 
assignment to him of a lease from the freeholder unless the contract 
distinctly specified an under-lease as the subject of the sale. On 
a careful study of everything in the contract it may be that, on the 
true construction, the contract might be held to amount to a con- 
tract by the purchaser to be content with an under-lease. But unless 
the contract distinctly says that that which is offered for sale is an 
under-lease, it will not be gnforced against the purchaser. 

Camberwell and South London Building Society v. Holloway, 
(1879) 13 Ch.D. 754, Expl. 





In re Courson. Ex porte OrrictaL Receiver (TRUSTEE), 
(1934) 1 Ch. 45. 
` Bankruptcy Act, 1914, S. 25—Discharge of bankrupt—Subse- 
quent application by Receiver for inquiry—If permissible. 

On 18th October, 1922, the bankrupt obtained an order of dis- 
charge subject to a suspension of two years. The bankrupt was 
effectively ordered to be discharged as from 18th October, 1924. 
In 1931 he was again adjudged bankrupt and a trustee was appointed. 
Jn the first bankruptcy, the bankrupt disclosed that he had a.con- 
‘tingent interest under a will but as it was a contingemay, no value 
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was then placed on it. In 1928 the contingency happened and the 
bankrupt became entitled to it. The trustee in second bankruptcy 
applied for the examination of the trustees under the. will under 
which that interest arose. 

Heid, that the powers given by S. 25 are not limited, to any time 
or to the duration of the bankruptcy from which the debtor obtained 
his discharge. Therefore the Registrar had power to examine them 
as witnesses if he desired. a 





. I» re Howes, (1934) 1 Ch. 49. i 

Bankruptcy—Priorities between creditors and pariner of a 
debtor—Partner s claims if postponed. ae 

H, the bankrupt, was a partner with C. A partnership liability 
of 4,7311. was paid off by C’s executors. H had separate qreditors 
and he had also joint creditors in his partnership with C. H was 
indebted to separate creditors in 6,340/. and to joint creditors in 
1,2503. The amount due to C’s executors was 1,5411. on adjustment 
of their claim. After paying the partnership creditors and separate 
creditors 20 shillings in the £, there was enough to pay C’s execu- 
tors; but if the statutory interest of 4 per cent. were paid to the 
separate and joint creditors, then there was not enough to meet C’s 
executor’s claim. 

Held, that C’s claim was to be postponed. The principle is that 
just as a debtor cannot compete with his own creditors, so a partner 
of a debtor cannot compete with his own creditors, so long as there 
are any creditors of that debtor not fully satisfied to whom. the 
claimant is under liability. As until the 20s. in the £ and the 
statutory interest of 4 per cent. is paid in full, the creditors cannot 
be said: to be fully satisfied, C’s claim dan only come in over what 
remains after all debtors’ claims are paid. : 





ror 
HLS AND GRANT, Limirep v. Hopson, (1934) 1 Ch. 53.' 


. Contract—Sale—Sale of land by euction—Highest bid—Right 
to vendors to buy in in certain events—Sale if ‘with reserve’ or ‘akth- 
out reserve’—Dummy bidder—Meaning of—Sale of Land by 
Auction Act, 1867, S. 6. ' 

The plaintiff Company, owner of certain freehold land, desired 
to sell it for building purposes and instructed J.J., a firm of 
auctioneers, to put the land up for sale in three lots. The sale was 
subject to certain special conditions of-sale:—-Cl. (1). That it 1s 
sold subject to National Conditions of Sale so far as they are not 
inconsistent with the other terms of the sale. Cl. (2). In the 
event of lot 2 being unsold or being bought in by the vendors, the 
auctioneers shall be entitled to withdraw lot 3 from the sale. Cl. (1) 
of the National Conditions of -Sale provided that subject to a right 
for the vendor by himself or his agent to consolidate all or any lots, 
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to rearrange lots, etc., or to bid up to a reserve price, the highest 
bidder shall be the purchaser. Lot No. 2 was sold and the defend- 
ant was declared to be the highest bidder and therefore its purchaser 
and he subsequently signed a written contract to that effect. In an 
action for specific performance against the defendant to purchase 
the property, the defence was among others (4) that he merely bid 
as a puffer or dummy bidder and as an agent of the vendors them- 
selves, and (i) that the auctioneers employed other puffers also 
who did bid at the sale and that was contrary to Sale of Land by 
Auction Act, 1867, etc. 


Held, on the facts that the defendant in bidding for the pro- 
perty was acting for himself and not as a dummy bidder. The Act 
does not require that the words “with reserve” or “without reserve” 
and no others shall be used in the particulars or conditions of sale. 
It is enough if it is made plain, by whatever words chosen. If pro- 
perty is put up for sale without any reserve at all, it cannot be bought 
by the sellers and as under this contract, provision is made for the 
sellers buying in, it is plain that the property is sold with a reserve. 
The sale was therefore valid. 





HARMER V. ARMSTRONG, (1934) 1 Ch. 65. 


Specific performance—Contract under seal—Contract by agent 
for himself and princtpals—Denial of agency—Effect of. 

By a contract under seal the defendant Armstrong agreed to 
purchase from V. Co., and two of its directors F. V. and L.V., five 
philatelic periodicals. It was agreed between the plaintiffs and the 
defendant 4 that each plaintiff should provide 2|5ths and 4 1|5th of 
the purchase money and that the property should be transferred to 
a Company to be formed in which each plaintiff should have 2|5ths 
and A 1|5th of the shares. Then 4 refused to accept the agreement 
and thereupon the plaintiffs sued for specific performance of the 
agreement. In the meanwhile the vendors released 4 from the 
agreement and entered into a contract with S for the sale of the 
periodicals to him. In an attion by plaintiffs against 4, F.V., L.V., 
V. Co., and S claiming that 4 entered into the contract as their 
agent and as trustee for them, Maugham, J.. held that though A 
entered into the contract as agent and trustee of the plaintiffs, yet 
the contract being under seal and plaintiffs not being parties to it, 
were not entitled to specifically enforce it against the other defend- 
ants and that their remedy was to apply in the matter of the trust 
for leave to sue in the name of A and then if leave were granted, 
it would become a suit between 4 and the other defendants. 

Held, by the Court of Appeal (reversing Maugham, J.) that 
there was before them A declared to be a trustee for himself and 
the two plaintiffs, there were no absences in the matter of parties, 
all the parties being on record, and therefore under O. XVI, R. 11 


of the Rules of the Supreme Court, the Court was entitled to give ’ 


fs 
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the remedy to which they would ultimately become entitled after 
greater expenditure and greater delay. 

Per Romer, L.J.—‘Where a right is held by a trustee for the 
benefit of certain cestui que trust, the cestui que trust may, where 
justice demands it, themselves enforce the right in an action to 
which the trustee is made a party, and may do’so whether it is an 
express trust or a constructive trust or whether the right to be 
enforced is a right arising under an instrument under hand or an 
instrument under seal.” 





In re GILLOTT’S SETTLEMENT. CHatrock v. Rem, (1934) 1 Ch. 
97. ! 
Setilement—Power to appoint interest to any subsequent hus- 
band—Second settlement—Agreement between husband, wife and 
lender to pay income in discharge of debts—If equitable assignment. 

By a marriage settlement dated 1892, it was provided inter alia 
that if E.L.G. (wife) survive her husband R. it shall be lawful for 
her at any time after R.’s death to appoint the whole or any part of 
the income of the trust premises settled thereunder shall 
be paid after her death to any husband whom she might 
marry after the death of R. and who may survive her. 
A second settlement of 1895 was made between the same 
partiés and subject to like trusts of certain other properties. A third 
settlement of 1902 conferred a power to appoint an interest in 
favour of any husband with or without restriction. R. died in 1904 
and in 1906 she married C. An agreement of 1908 made between 
C., E.L.G. and M. (a lender), contained a covenant by C. and the 
wife £.L.G. that “as long as any money shall remain owing under 
these presents each of them the husband and the wife shall within 
three days after the receipt of any money in the nature of income 
pay one equal half part of such money into an account to be opened 
in the name of S.M. .at. . Bank.” The depositee was to hold all 
the money in trust for certain purposes mentioned. The wife died 
having by her will appointed an interest in favour of C., the second 
husband. > 

Held, that the second husband, after the death of the wife, upon 
receipt of any income paid to him by the trustee, became a trustee 
of one-half of such income for the persons intended to derive benefit 
under the agreement. He became in equity a trustee for the de- 
positee and the cestus que trust under the directions as to how the 
depositee was to apply the fund. It makes no difference that the 
obligation to pay over half of the money was an obligation to do it 
within three days after receipt of the money. 

Ordinarily speaking, a document ought not to operate as an 
equitable assignment unless the parties mean it to be such. But the 
language used here is consistent only with the view that when the 
second husband receives the income he becomes a trustee 2f the 
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income and is bound to hand over the same to the depositee under 
the 1927 agreement. 





PERFORMING RIGET SOCIETY, LIMITED V. HAMMOND’S BRADFORD 
Brewery Company, Limrrep, (1934) 1 Ch. 121. 


Copyright—Broadcasting—Copyright of songs—Licence to cor- 
poration to broadcast ‘for domestic and private use only’—Songs 
received at a hotel of defendants—If copyright infringed. 

Three songs of which the copyright belonged to the plaintiffs 
were performed at a Cinema and broadcast by the British Broad- 
casting Corporation under a licence granted to them by the plaintiffs 
by an agreement of 1932. But the agreement authorised and covered 
“the audition or reception of copyright musical works within the 
repertoire for the time being of the Society by means of broadcast- 
ing for domestic and private use only”. The manager of a hotel 
had installed a wireless set, including a loud speaker on the premises, 
and these songs were by means of it made audible to persons visiting 
the hotel. In an action to restrain the hotel-keeper from receiving 
them in his wireless, 

Held, that the reproduction of the songs in wireless is as much 
a ‘performance’ within the meaning of S. 1 of Copyright Act, 1911, 
as is a reproduction of a musical piece by a gramophone apparatus. 
The fact that there is no power of selection is irrelevant to the 
question whether the sound amounts to a performance. The origi- 
nal consent to the performance at the cinema and the broadcasting 
of it did not exhaust the rights of the owner and as the broadcast at 
a publio place was not authorised, it was an infringement of the 
copyright. The “owner of a receiving set who puts it into opera- 
tion causes an acoustic representation of a musical work which is 
being broadcast to be given at the place where the receiving set is 
installed and is therefore himself performing or authorising the 
performance of the musical work within the meaning of the Copy- 
right Act, 1911. $ , 

tH 

In re Caus. LINDEBOQM v. Camiie, (1934) 1 Ch. 162. 

. Will—Chonitable bequest—Bequest for saying of Masses and 
for the souls of particular persons—If good. 

By his will, a Roman Catholic testator, bequeathed “1,000/. for 
Masses, foundation and others” and also left four houses “for one 
foundation Mass to be said for my soul, and the souls of my parents 
and relatives during the space of twenty-five years,” and provided 
that the property shall revert to the parish of St. Peter’s Roman 
Catholic Church for extension. purposes. 

Held, that a gift for Masses is charitable, first RRS it en- 
ables a ritual act to be performed which is recognised by a large 
proportion of Christian people to'be the central act of their religion 
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and secondly because it assists in the endowment of priests whose 
duty it is to perform that ritual act. 

West v. Shuttleworth, 2 Myl. & K. 684 and Heath v. Chapman, 
2 Drew. 417, not approved. 

Dr. Delaney’s evidence in Attorney-General v. Delaney, I.R. 10 
C.L. 174, referred to for the nature of a Mass. 





PERROTT AND PERROTT, LIMITED v. STEPHENSON, (1934) 1 
Ch. 171. 

* Company—Articles—Governing directors—Powers of, to ap- 
point additional directors—Consiruction of artides—If majority 
vote or unanimous appoinimeni necessary. 

Art. 90-A of the Articles of Association of a company provided 
that “the governing directors shall have power from time to time 
and at any time to appoint and remove at will additional directors 
and to define and limit their powers and duties provided that’ the 
total number of directors shall not exceed the prescribed maximum. 
Any director so appointed shall retire from office at the next 
general meeting, but shall be eligible for re-election subject to the 
approval of the governing directors. In all questions arising the 
opinion of the governing director or directors shall prevail”. 

Held, that under that article two of the three governing 

«directors have no power against the will of the third to appoint 
additional directors. In Art. 90-A “governing directors” is not equi- 
valent to “a majority of the governing directors”. The rule of 
corporation law laid down in Grindley v. Barker, 1 Bos. and P. 229 

. and Withnell v. Garitkam, 6 T.R. 388 that “directors” means “a 
majority of directors” applies only to corporations entrusted with 
a duty of a public nature and not to companies inaorporated under 
the Companies Acts. 





ANDREWS BROTSERS (BOURNEMOUTH), LIMITED v. SINGER AND 
Company, Limrrep, (1934) 1 K.B. 17. 

Sale of goods—Contract for sole of “new Singer cars’— 
Specific term in contract excluding liability for “all conditions, 
warranties and Kabtlities implied by statute, common law or other- 
aise’—Car found used—If company liable. 

By an agreement, dated 1st August, 1931, the defendants 
appointed the plaintiffs selling agents within a named area for the 
sale of “new Singer cars” manufactured by the defendants and the 
plaintiffs.agreed to buy a certain number of those cars. Clause 5 of 
the agreement was in these terms “All cars sold by'the Company (the 
defendants) are subject to the terms of the warranty set out in 
Schedule 3 of this agreement, and all conditions, warranties and 
liabilities implied by statute, common law or otherwise are excluded.” 
The warranty in Schedule 3 was as follows:—“We warrant that 
in the manufacture of new vehicles we have taken all precautions 
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; and we undertake that if any defect is disclosed i in 
any part of a new vehicle within 12 months of the date of delivery 
of such vehicle we will. . . examine . . . and . . . we will repair or 
replace the defective part free of charge”: In pursuance of the agree- 
ment the plaintiffs ordered for one 18 h.p. 6 cylinder Singer saloon 
car. Delivery was taken at the works of the defendants at Birming- 
ham by the managing director of the plaintiffs who found that the 
car had run a considerable distance and was not new. In an action for 
damages for supplying an old car as a new one, it was contended 


that the plaintiffs’ director took delivery of it as a new car in the © 


exercise of his own skill and judgment and even otherwise under 
Schedule 3 their liability was only to repair the defective parts. 

Held, by the Court of Appeal (affirming Goddard, J.) that it was 
an express term to supply “new Singer car” and that as it was not 
complied with, there was a breach of contract. The defendants 
canngt escape liability as the breach is not of an implied condition 
but of an express term. 

Walks, Son and Wells v. Pratt and Haynes, (1910) 2 KB. 
1003; (1911) A.C. 394, distinguished. 


———61WKX 


Pounpber v. Lonpon County Counc, (1934) 1 K.B. 26. 

Poor Law—Plaintif serving as porter with Guardians of Durs- 
ley Board—Superannuation benefits conferred on plaintiff under 1896 
Act—Plaintiff transferred to service of a County Council having 
no superannuation scheme—Resignation of plaintif —Contract 
with another County Council for service as male nurse in an Asylum 
—Asylums Officers’ Superannuation Act, 1909—Plainnff is entitled 
to benefits under it. 

Section 124, Sub-Sec. (1) of the Local Government Act pro- 
vided that when an officer serving under a county council confer- 
ting benefits under the Poor Law Superannuation Act, 1896, by 
way of superannuation allowances, has been transferred to another 
council not conferring such benefits, the provisions of the said Act 
would continue to apply to him. The plaintiff was serving as a 
porter under Dursley Board of Guardians and came within the 
Superannuation Act, 1896. He was transferred to Gloucester- 
shire County Council which had: no superannuation scheme but 
under S. 124, the plaintiff had it. He resigned his appointment 
and joined the same day as a male nurse in C Asylum under London 
County Council. The plaintiff claimed to be entitled to the bene- 
fits of the Asylums Officers’ Superannuation Act, 1909 which was 
more advantageous. > 

Held, that S. 124 expressly contemplates that the service of 
the Council of any county, whether the one from which he was 
transferred, or the one which he subsequently entered, makes the 
Act of 1896 continue to apply. 1909 Act will not therefore avail 
the porter. 


. 
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Mopern Licut Cars, Limrrep v. Sears, (1934) :1 K.B. 32... 


Contraci—Hire purchase agreement—Letting of motor car— 
Payment by monthly instalmenis—Promissory note, collateral 
security—O ption to purchase—Hirer selling the car during the - 
currency of agreement—Sale if amounts to conversion—Title of 
purchaser. 

By an agreement between the plaintiffs M Co., who were 
motor car dealers and S, a hirer, it was agreed that the car should 
be hired by S for 24 months, S to pay a specified sum immediately 
orf the execution of the agreement and the balance in equal monthly 
instalments. Simultaneously S also agreed to execute and deliver 
to M Co, a promissory note for the total sum of the instalments, the 
promissory note to be given and received not as payment but as 
collateral security for the due payment of the instalments. The hirer 
was not to part with possession of the car. On payment of alf 
moneys, S had the option to purchase the car for one shilling. In 
breach of the agreement, S sold the car to one R who bought it in 
good faith and R in turn sold it to the defendant. In an action by 
M Co, against the last purchaser for possession of the car or 
damages, f 

Held, by Roche, J. that the contract was only a hire purchase 
agreement, and not a sale on credit or a bill of sale or an agreement 
to sell; that the pro-note was given only as a collateral security and’ 
was not a payment notwithstanding that M transferred it to D Com- 
pany; and therefore M Co. was entitled to possession as S could 
convey no title to the car. 

In re Rankin and Shiliday, (1927) N.I. 162, cited with 
approval. 





G. H Myers anp Company v. Brent Cross SERVICE Com- 
PANY, (1934) 1 K.B. 46. 


Contract—Contract for repair—Work done and materials sup- 
plied—Latent defect in material—If ikere is warranty of fitness is. 
such contracts. 

M Co., owners of a motor car, entrusted it to B the defend- 
ant company for repairs. B Co. obtained from H Co., the manufac- 
turers of the car, six connecting rods, which they fitted to the engine. 
Same time later one of the connecting rods broke causing damage 
to the engine. The breakage was due to a latent defect in the rod 
which could not have been detected with reasonable skill or diligence 
by the defendant B Co. M Co. sued B Co. for damages to the 
engine and for costs of repair. 

Held, by the Divisional Court that the “liability of 
the person supplying goods in the course ‘of doing work 
and labour is certainly not less than the liability of the per- 
son selling goods”. The true view is that a person contracting to 
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do work and supply materials warrants that the materials which 
he uses will be of good quality and reasonably fit for the purpose 
for which he is using them, unless the terms of the contract are such 
. as to exclude any such warranty. If the owner said “repair my 
car; get the parts from the makers of the car and fit them,” then the 
person ordering does not rely upon any warranty except that the 
parts used are of the makers. On the other hand, if he says, 
“Do this work, fit any necessary parts”, then the repairer warrants 
the fitness of the materials, and liable for amy defect therein even 
if it was one which reasonable care could not have discovered. . 





Knorr v. Loxon County Councr, (1934) 1 K.B. 126. 


Torts—Master’s liability—Dog owned by  servant—Servant 
knowing dog to be savage—Ignuorance of master—Dog not kept for 
master’s purpose—Dog biting a fellow-servont—Master, if lable: 
for the some. 

The plaintiff K was in the employment of the defendants, the 
London County Council, as a cleaner of the premises of schools 
belonging to them. In one of these schools, one F was in the 
defendants’ employ as a school-keeper. The school-keeper was to 
see to the safety of the premises and a rule regulating his conduct 
provided that “in the event of a dog being kept, the school-keeper will 
be responsible for seeing that it is kept under proper control and 
is not allowed to run loose in the playground”, When K was 
in the course of employment, F's dog bit K. F kept the dog in 
question as a pet, and not for the purpose of guarding the premises 
or otherwise for the benefit of the defendants. The school-keeper 
was aware that the dog was accustomed to attack mankind but 
the masters had no knowledge of that fact or even that the dog 
was kept on their premises. In an action for damages by K against 
the defendant Council, 

Held, that the principle that the knowledge of a servant may be 
imputed to his master is omly applicable when the knowledge is 
acquired by the servant as stich in the course of his employment 
on the master’s behalf. Here the knowledge was not acquired by 
the school-keeper as the servant of the defendants, but as the owner 
and keeper of the dog. Also the dog was not owned or kept by 
the London County Council. In no sense therefore is the master 
liable. 


ante 


, JOTTINGS AND CUTTINGS. 

Psychalogy and Delinquency.—At the morning session of the 
Magistrates’ Association Conference referred to above the discussion 
turned on the medical and psychological aspects of delinquency, two 
‘particularly valuable papers being read by Dr. Gillespie, of Guy’s 
Hospital, and Dr. Helen Boyle, to which no justice can be done here 
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and now. Delinquency was, in Dr. Gillespie’s view, not incon- 
sistent with good physical health, and, apart from the fortunately 
rare sleepy sickness, disease was as a causative factor far and away 
less significant than faulty environment. The relation between 
the environmental defect and its reaction on the individual 
was not in general too easy to trace: it might well be, 
for example, that a child only half-consciously apprehending the 
dutiful but not truly affectionate attitude of a step-mother, or of 
a real parent, found an outlet in delinquency. Another causative 
factor was, of course, individual enterprise and energy baulked of 
a suitable outlet, as witness truancy and wandering. The difficul- 
ties and complexities caused by the presence of actual or incipient 
disease, on the other hand, were aptly illustrated in Dr. Boyle’s 
address by the case of the drunk and incapable, whose drunken- 
ness might be merely an accident or might be an early symptam 
of paralysis of the insane—L.T., 1933, p. 323. 





Law Officers and Knighthood—Last week the new Solicitor- 
General, now Sir Donald Somervell, received the honour of knight- 
hood. This is in accordance with a custom that may be said to 
have hardened into a rule almost as inflexible as that of the laws 
of the Medes and Persians. To George III, it is said, we owe the 
rule which requires each new appointee to the office to receive the 
accolade. When John Scott, who is better remembered by the 
title he took on his promotion to the Woolsack, namely, Lord Eldon, 
was appointed Solicitor-General, we are told that he modestly wished 
to avoid knighthood, but the King laid down a rule which has been 
adhered to ever since, that the Attorney and Solicitor-General, and 
the judges, if not “honourable” by birth, should be knighted—“to 
keep up the reputation of the ancient order of Knights-bachelor”’— 
and the ceremony, added the monarch, ought to be cheerfully under- 
gone by them as an accompaniment of professional promotion. On 
the same occasion that Scott received the honour of being called 
“Sir Jobn,” his predecessor in the office, Archibald Macdonald, then 
promoted Attorney-General, who till’then had remained “plain 
Archy”, also knelt and rose “Sir Archibald.” Since that date all 
the holders of the office have had to “submit” to the honour, with 
the exception of those who, as pointed out above, were “honour- 
able” by birth. Of these there appear to have been two only, 
Spencer Perceval and James Stuart Wortley, they being the sons 
of peers. Perceval later became Attorney-General, and eventually 
Prime Minister, and had the tragic fate to be shot-in the lobby of 
the House of Commons by a lunatic named Bellingham.—S.J., 1933, 
p. 737. 

Felony and Misdemeanour.—Anomalies arising from the dis- 
tinction between felony-and misdemeanour have often been pointed 
out, and, if this distinction should not be entirely abolished, = some 
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wish, it seems reasonably clear that the dividing line needs some 
replacement. In this connection, two recent prosecutions are of 
interest, and may be cited in illustration of the need for reform. 
In one, two lads being charged with stealing a fence, the superinten- 
dent of police concerned with the case asked to amend the charge 
to one of stealing timber. According to this authority “if you 
stole a fence it was not felony, but if the fence was blown over 
and then stolen it was a felony.” The magistrates amended the 
charge, and, the lads pleading guilty, bound them over. The police- 
man’s statement of law, in respect at least of a wooden fencg, 
appears to be correct, if properly qualified. Theft of a metal fence 
is felony by virtue of S. 8 (1) (c) of the Larceny Act, 1916, but 
those who framed the Act apparently deemed that it was hardly 
worth while making the theft of.a wooden fence a felony. By the 
cammon law it was only a misdemeanour to steal something attached 
to the land: see. Lee v. Risdon, (1816) 7 Taunt. 188 (p. 191), and 
the judgment of Blackburn, J. in R. v. Towmey, (1871) L.R 1, 
C.C.R. 315. The theft of the fence after severance would, however, 
be felony under Ss. 1 (3) (a) and 2 of the Act, if possession of it 
had been abandoned and retaken. Under these sections the theft 
of any portable thing of value is felony. Prima facie, it would 
certainly seem a worse offence to take up and steal a fence firm 
in the ground than to appropriate it when blown over, for in the 
latter case the fence would be useless until replaced. The second 
example of the anomaly arose from the forcible detention by a 
private citizen of a man whom he found slashing the tyres of a 
motor-car. The latter had the hardihood to prosecute the citizen 
for assault, and, the offence of slashing a tyre being a misdemeanour 
only, and private individuals having no right to arrest and detain 
otherwise than for felony, conviction had to follow. The citizen’s 
appeal to A.P.H.’s renowned K.B.D. will be found in 1933 “Punch” 
402—a “Misleading Case” packed with much erudition. Why, how- 
ever, does A.P.H.’s L.C.J. lay down that the private citizen must 
arrest for felony? This surely is considerably beyond the duty of 
aiding a constable as laid don in R. v. Brown (1841), Car. & M. 
314, and R. v. Sherlock (1866), L.R. 1, CCR. 20. This L.C.J. 
might be challenged to cite a case where anyone has been prose- 
cuted and convicted on the charge that, having witnessed a felony, 
he failed to arrest the felon. Modern motor-bandits arm a guard 
with an iron bar or threaten those who seek to interfere with them 
with fire-arms and the unarmed private citizen’s duty to arrest them 
would certainly add a new terror to life—S.J., 1933, p. 737. 





A Colour Ban in a Lease—A correspondent of an evening 
paper has stated that, on his negotiations for the lease of a house, 
a term was required that no coloured persons should be admitted 
as guests, boarders, lodgers or servants.: The newspaper raises the 
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issue as to whether such a ban would be legal. It would be of 
course a covenant of a highly unusual class, especially since, on the 
face of it, it would depreciate the letting value of the property 
‘without any corresponding value to the lessor—unless, perhaps, he 
was developing an estate on which the resident Aryans or Nor- 
dics were not to be troubled with the sight of the sons of Ham. There 
is no doubt that an owner might make a rule for his house or 
property that no coloured person should pass the threshold or 
‘boundary, as the case might be, and a similar covenant if he let the 
premises hardly appears to be against public policy. English 
judges might perhaps have a difficulty in finding the exact shade 
of bronze for the discrimination, since, especially last summer, many 
‘blonds strove earnestly to tan themselves into Othello-like com- 
plexions. Possibly, the covenant might thus be void for uncer- 
tainty, though in the United States the phrase, “coloured person” 
is by no means unknown to the courts, and in North Carolina has 
‘been construed to mean one descended from a negro within the 
fourth degree inclusive. The expression in America apparently 
refers only to an admixture of African blood, but it is on record 
that the benchers of a certain Inn once decided that a barrister was 
in order in calling a Hindu student who had annoyed him a “nigger”, 
‘but not in prefixing the epithet he chose to it. Testators of course 
have been held in order in forbidding their beneficiaries to marry 
Scotsmen or Papists, and presumably a ban against marriage with 
coloured persons would be entirely lawful if the expression were 
deemed sufficiently definite to enforce the prohibition. : Indeed, in 
some Southern American States such a ban is statute law, and it is 
well known that Germany has forbidden or is about to forbid her 
natives to contract unions with Semitic persons. We have certain 
‘difficulties here with foolish white girls who insist on marrying 
Asiatic polygamists, but the mischief has not been deemed suffi- 
‘ciently important for legislation. In England, and especially in 
France, there is a large tolerance of the darker skinned races, and 
those who walk about Bloomsbury will have no difficulty in surmis- 
ing that covenants not to harbour them*are very rare in that district. 
—S.J., 1933, p. 838. 





The Irish Language—lIn the north and south of Ireland, the 
courts regard the use of Gaelic with far different favour. In 
Belfast, recently, Magaw, J., refused to recognise an Irish stamp 
because he could not understand the wording on it which he said 
was “practically a foreign language”. In Dublin, on the other 
hand, Hanna, J., spoke up for a witness who testified in Irish. 
“t Any person,” said he,“ who wishes to speak Irir’ in court is 
entitled to speak it without any adverse comment being made. It 
is one thing to know enough English to buy cigarettes or order 
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your’ dinner, but it- is another thing to be examined and cross- 
examined in English.” The same problem arises much nearer home 
_ when justice goes on tour in Wales, and some judges apparently 
have a-rooted conviction that when a Welshman asks for an inter- 
preter, he does so only for the purpose of evasion and deceit. A 
learned judge, a linguist and a traveller, who once maintained this 
proposition to Judge Parry, was somewhat shaken when asked 
whether, if he found himself in a French court about to be cross- 
examined on a matter of grave importance by Maitre Labori, he 
would ask for an interpreter. With some hesitation, he admitted 
that probably he would, but he nevertheless laughed heartily at the 
suggestion that English judges on Welsh circuits should learn to 
speak and understand Welsh.—S. J., 1933, p. 851. 


BOOK REVIEWS. 


Tue Cope or CriminaL Procepure, by Mr. S. Ranga- 
nadhaier, Advocate, Madras High Court. Fifth Edition, Published 
by The Law Printing House, Madras. Price Rs. 16. 


With great pleasure, we welcome this new Edition of Mr. 
S. Ranganadhier’s book. It has secured for itself a definite place 
of honor in every lawyer's library this side of India. Five Edi- 
tions in the course of eleven-years is sufficient proof, we believe, 
of the popularity and the usefulness of any book of this kind. A 
feature of the present Edition is the incorporation of the decisions 
of the Criminal Court of Appeal in England as well as those of the 
Mysore High Court. The former weighty pronouncements will 
be found’ to be of great assistance especially injury trials and 
appeals therefrom. That so much matter should have been com- 
pressed into this handy volume and in such attractive manner 
reflects great credit on the publishers. The distribution of type 
and matter makes consultation pleasant and reference quite 
easy. By giving all the references to a case, by giving a full index 
and by arrangement of the matter into paragraphs under suitable 
headings, Mr. Ranganadhier has made the work of consultation 
comparatively easy and we are glad to say that the references, 
so far as we have been able to see, are quite accurate. The large 
mass of geferal information pertaining’ to these matters which 
is not usually given in books of this kind considetably enhances, 
the usefulness of the book and gives ita value other than a purely 
business one. 
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KATYAYANASMRITI ON VYAVAHARA (LAW AND PRO6EDURE), 
by P. V. Kane, M.A., LL. M., Advocate, High Court, Bombay. 1933. 
Price Rs. 4. 


It is a happy idea to piece together all the quotations in the 
extant commentaries or Nibhandhas’ from the Katyayana Smrithi 
and arrange them under the usual subject headings found in 
Smrithis. This is, indeed, the only method at present of-restoring 
the text of the Katyayana Smrithi, which is, unfortunately, still 
not available to us. Professor Kane, a distinguished scholar and 
lawyer of Bombay and an Orientalist of great reputation, has done 
a distinct service to Hindu Law by adopting this method and pub- 
lishing this work. The one thousand and odd verse quotations 
herein represent the Vyavahara portion of the Smrithi. It is 
highly probable that asin many other Smrithis there were parts 
also dealing with Achara, Sraddha and other topics. But Pro- 
fessor Kane is of opinion at page 17 of the valuable introduction 
written by him that “these topics were dealt with in another work 
called Karmapradipa ascribed to Katyayana”. This would indicate 
that the Smrithi of Katyayana was only about Vyavahara. How 
far this is correct, is a problem for scholars to investigate. This 
Sinrithi is expressly mentioned by Yajnavalkya in his enumerations 
of Smrithi authors in sloka 4 of his work. In it Katyayana is 
found bracketed with Brihaspati. If this is not to be brushed 
aside as merely due to the exigencies of metre, the use of the com- 
pound ‘Katyayana Brihaspati’ may indicate that the two Smrithis 
are more akin to each other than the others. Asa matter of fact, 
we find Professor Kane mentioning that ‘Katyayana looked on 
Brihaspati as a model’. So also from the analysis of verses under 
different headings given in the first page of this-work we see that 
among the Smrithis it is only Brihaspati, Katyayana and Narada 
that give prominence to Processual Law in their works and devote 
the largest number of verses to thgt subject and of the three, 
Katyayana, so far as we know, deals in greatest detail with it. The 
treatment of this subject appears to be very strikingly modern and 
many of the rules remind us of our Civil Procedure Code, e.g., 
dismissal for default of appearance of plaintiff, and indicate a 
developed stage of jurisprudence. 


As regards the date of Katyayana, it is difficult to fully 
endorse Prof. Kane’s view in explaining away the reference to 
him in the Yajnavalkya Smrithi as possibly a reference to another 
earlier author of the same name, nor is it easy to follow him when 
he says that Katyayana was the champion of women’s rights to 
property more than other Smrithi writers. On the other hand, the 
case-law relating to restrictions on the Hindu widows’ powers has 
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deen based on Katyayana’s text. (See11 Moore’s Indian Appeals, 
487 at 514.) The translation and notes appended to the text 
will also be found very useful to the critical reader. 


X. B. 





PRINCIPLES OF THE LAW RELATING TO NEGOTIABLE INSTRU- 
-MENTS IN INDIA, by Rat Bahadur Diwan Chand Obhrai, Advocate, 
with a Foreword by The Honourable Mr. Justice Bakhshi 
Tekchand, M.A., LL.B., Judge, High Court of Tuicapize at Lahore. 
Price Rs. 8. 

It is with pleasure that we acknowledge the receipt of the 
“Principles of the law relating to Negotiable Instruments in India” 
by Rai Bahadur Diwan Chand Obhrai. The book combines in 
itself a handbook on the subject for the benefit of students of law 
trying to acquaint themselves with the subject anda guide to the 
busy practitioner and to businessman. Weare glad to say that the 
learned author has succeeded remarkably well in the threefold task 
set before himself. The introduction to the subject comprising 
about 50 pages gives a clear account of the general features of the 
law on the subject, which a student can profitably study. The 
motes under sections are given in paragraphs continuously 
numbered from the beginning and are clear and cogent and 
supported by the decisions given in the footnotes. There is a very 
full and exhaustive index which gives references both to the pages 
and numbered paragraphs of the notes. The appendices give the 
English Bills of Exchange Act, the rules relating to Notaries 
‘Public and the law relating to Hundis, As regards the citation of 
the older English cases by the author in the footnotes we would 
suggest for a future edition, his giving references to the original 
reports themselves as that would facilitate references to the corre- 
sponding volumes of the English Reports as'reprinted and the 
Revised Reports; the mere.references to Revised Reports which 
give only a selection of the cases in the original reports 
will make it difficult for the reader oftentimes to get at the report- 
-ed cases as the Revised Reports are not easily available in law 
libraries. We have no doubt that the book will find its place 
among the legal treatises on the subject. 


C.A.S. 
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RETIREMENT OF 
Mr. JUSTICE KRISHNAN PANDALAI. 


Mr. Justice Pandalai, who retired last week, came to the 
High Court with reputation as a scholar and after considerable 
experience in the Small Cause and Police Courts. He fully, 
justified the expectations formed of him, The feature about 
him was thoroughness. He went thoroughly into the facts of 
every case (failure to print or other similar technical objec-. 
tions never deterred him from doing it) and subjected every, 
proposition of law placed before him to a close examination 
from the point of view of authority as well as principle. 
The treatment was both profound and refreshing. There was a 
certain amount of prepossession in his favour by reason of his 
courageous dealing with a critical situation as Chief Presidency. 
Magistrate, and the heart of gold behind the somewhat clumsy, 
exterior with a passionate desire to do justice which none 
could fail to recognise endeared him to the profession which 
showed its feeling by the very affectionate way in which it 
bade him farewell. His feeling reference on that occasion to 
the two suffering sections with whom he always showed active 
sympathy, namely, the starving junior who is waiting for his 
opportunity and the unfortunate litigant who after spending 
enormous amounts is looking forward to the disposal of his 
case, is specially appreciated. With Mr. Justice Pandalai, the 
latter had at least the consolation of a full and patient hearing. 
He exhibited also in full measure the independence on which he 
rightly insisted in his reply to the Advocate-General’s address. 





On the 5th of April, the seventh Court of the Madras: 
High Court, presided over by, Mr. Justice Krishnan Pandalai, 
K 
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was fully crowded with legal practitioners, when Sir Alladi 
Krishnaswami Aiyar, the Advocate-General, on behalf of the 
Bar, paid a glowing tribute to the Hon. Mr. Justice Krishnan 
Pandalai on the eve of his retirement from the Bench. 

The Advocate-General: My Lord, It is not always easy to 
summon strength to say good-bye to a Judge. I very much 
wish your Lordship had continued longer on the Bench 
and the rules permitted it. I do not propose to recount at length 
the distinguished services you have rendered as a Judge of the 
High Court, as the Chief Presidency Magistrate and in other 
spheres of your official career. I remember the days when 
you practised as a member of the Bar in this Court. I also 
well remember the days when you, as a Presidency Magistrate, 
consistently with your duties to preserve order were able to 
respect human life and property in a critical hour. It is not 
always easy for a Magistrate to preserve order and keep to-the 
letter and spirit of the law in matters ne putes ae 
and property on such occasions. 

Your work as a Judge of the Court of Small Causes was- 
no less a distinguished one. Your Lordship’s career on this 
Bench has been far too-ghort. Yet the itmpression left on our 
minds has always been one of profound satisfaction at your- 
instinctive love of justice. Your ability to get at the truth‘and. 
to sift facts from a complicated mass of details of evidence is 
well known. There has beén no tendency on your part to hurry’ 
things. In your work as a Judge the one thing which stands’ 
out clearly before our minds’ eye is your passionate desire to-do 
justice between man and man. In your Court one did not notice’ 

any feeling that the case must be disposed of somehow’or’ 
other. Days did not mafter; for length of hearing’ was no’ 
consideration for your Lordship. Now and then your ‘appa-' 
rently cynical remarks (laughter) or your indulging in ‘a’ joke’ 
at the expense of an’ advocate (laughter) or casting slur} upon’ 
the conduct of a witness, might have caused displeasure to some’ 
members of the Bar. But they will forget them as‘‘your’ 
Lordship will, I have no doubt, forget their - ‘shiorteomings. ~ 


3 There is no better verdict than that of the Bar. “upon the 
work of a Judge. I can assure you, my Lord, if I can Say 50; 
with great respect, that you have tried your best to do justice 
between man -and man without fear or favour. „In Tegasd to 
legal points, I can recall many, cases which your Lordship, has. 
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disposed of and which have ‘enriched our Law Reports. This is 
not the time to make a review of your work. You have wisely, 
and judiciously exercised the powers of the revisional jurisdic- 
tion of the High Court. The way in which you have approached 
the second appeals may well be Ta by other Judges who are 
equally versed in law. 

-I wish your Lordship a long and on life ‘and etul 
work in other fields of activity, There is no reason why your 
valuable experience should not be utilised in other fields of 
activity. On behalf of the Bar I wish you good-bye. Our only 
consolation is that we shall be frequently meeting you, which 
will be a perpetual reminder of- your Lordship’s association 
with us. 


“Mr. Justice KRISHNAN Panpatar's REPLY. 


_ . Mr, Advocate- General, Ladies and Gentlemen of the Bar, 
It wadi in any .cirçurhstances have been difficult for a map 
in my position to make a suitable reply to what has fallen 
from the learned, Advocate-General speaking on behalf of the 
Bar. I can only say that I thank the Advocate-General and all 
those who have taken the trouble after court hours to assemble 
here in such large numbers to bid me good-bye and I also thank 
you for the extremely generous expressions of appreciation and 
of good will which have fallen from you. This is the greatest 
reward for a lawyer at the end of his career; and mine has been 
a career of 38 years’ duration. To rise to the High Court 
Bench and on retirement to receive the good opinion of the 
Baris the greatest reward of a man who has taken to. the law 
as a profession. To. me especially, a provincial lawyer, . the 
reward has been ample. I came here 20 years ago, a stranger 
among the lawyers of Madras, with no claim on Madras or 
Madrasis. I practised in this Court for five years. It was then 
my good fortune to enter public service. I now say good-bye 
from the High Court after five years’ work as a Judge. Believe 
me, when I came here, I had not any ground for hoping even 
distantly that this good fortune would fall to me. But instead 
what is it I see? I see before me several, much my seniors in 
the profession, several more far above me in capacity and legal 
‘knowledge. I can only say that I owe my position and'this great 
tribute, which you have been good enough to pay, to the unvaried 


kindness which I have received from all quarters in Madras. .I 
e 
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tender thanks to the members of the Bar, old and young, for 
their great patience towards my faults of which I know more 
than any one else—even the Advocate-General—but over which 
out of generosity he has been.good enough to draw a kind veil, 


‘To Judges I owe a special debt of gratitude. It is 
impossible to mention them all. I had the privilege and honour 
of practising before some and afterwards of sitting with them 
as their colleague. To that most generous of Englishmen, the 
late Sir V. M. Coutts-Trotter, my debt is immense. I practised 
before him and I also sat with him in his last days as a Judge in 
this Court. He supported me with his great influence when 
I.was a subordinate judicial officer—as Chief Presidency 
Magistrate and a Judge of the Small Causes Court. To Sir 
C. V. Kumaraswami Sastrigal still happily with us—and may 
he be given to us long in strength of body and peace of mind— 
my debt is equally great. He called me a ‘ steam-roller’ once 
(laughter) while conducting a case against a Municipality. He 
may have meant my shape (laughter) but I prefer to think that 
he really meant that I was a slow advocate but sure. (Renewed 
laughter.) To all my colleagues, both European and Indian on 
the Bench, I tender my gratitude for their great patience towards 
my faults and forbearance for my shortcomings. From the 
learned Chief Justice I have received the greatest courtesy 
always, for which L am deeply thankful. And if it is not 
impertinence for me to add, I have derived, as Iam sure the 
administration of justice in this province has derived,- great 
advantages from his high sense of discipline which leavens his 
uniform courtesy which is as genuine as it is unavowed. Now, 
as I am going away, I wish to say one or two things. 


; Law’s DELAYS. 
. ' The first point I would submit to you, as the Bar of 
Madras, is the great delay in litigation which disfigures the 
administration of justice in this Presidency. I only know from 
books and other writings that in other provinces also the evil 
prevails. But I am sure that in this Province it was high time 
that we, you and I (you and the Judges) took up the matter 
and found an effective remedy. You know what I mean. Day 
after day, month after month, it is most disheartening to a 
Judge to be disposing of a second appeal which arose in a 
litigation in the year 1922. The litigants have, many of them, 
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disappeared from this world: their descendants naturally take 
no more interest in the affair; and then it becomes a question 
between the learned advocates who have made themselves 
responsible for this second appeal and the Judge to whom has 
fallen the lot of deciding the case, according to law and justice. 
Now, that is a scandal which should not be allowed any more 
to disfigure the excellent system of judicial administration 
which the British Government has introduced into this country. 
What exactly you are to do, I am not using this occasion for 
explaining, but I want to mention it as I am going away after 
my work in this Court. 


Another matter is one which concerns the profession. I 
take the liberty to mention this only because I was myself a 
member of the profession and would have continued to be one 
if I had my own desire. It is the position of juniors. I 
remember well when I was a junior; and nothing but the greatest 
encouragement and help from those immediately above them in 
the Bar and from the Judges’ before whom they have to appear, 
will make the life of a junior tolerable. Especially now when 
the numbers of young men who seek the law as a profession 
have increased to such a great extent, it is most important that 
they should get a definite place in the scheme of the Bar. Don’t 
think that it is money they want. They may want money also 
ata later time. What they do want and, if I may say so with 
very great respect, what they often do not get as much as they 
have a right to, is the chance of learning their work both in 
chambers and doing it in the Court. I know all the difficulties 
because I have passed through them myself. 


INDEPENDENCE OF THE HicH Court. 


‘The only other matter to which I wish to refer is nota 
matter of controversy at all. It is this: that the dignity, the powers 
and the. privileges of this great institution, the High Court, is a 
heritage which we, that is, the Judges and members of the Bar, 
must be very jealous to safeguard, and not allow to be dimmed 
or filched by any person, however great, however important. In 
the days to come—and they’ will come upon us very soon—in 
the state of forces that are working in this country—and they 
will begin to operate very soon—the dignity, powers and 
privileges of His Majesty’s Courts of justice will be sorely 
wanted and it must be the special care of the Bar, apart from all 
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persouylities, to uphold, sąfeguard'and promote what has been 
to-;ns-the, temple of our salvation. I have used very general 
words, and very. advisedly. Pray do not think I am indulging 
Conrt’s power. Pend its independence may be AE Iti is 
fon,those who, have eyes: to see,’ to find out, to pursue and to 
scakch at-the very beginning any attempts in that direction. 7 
-ritirdoznbt. propose to refer to the-kind ,words which the 
Astvocate:General-has addressed to. me referring to my personal 
qualifications: òr., disqualifications as.a Judge of this Court, 
Although a provincial lawyer when I came to this Court, I came 
to it with the hjghest ideals and with a determination to spare no 
SP Of, my hehalf, physically or intellectually, to make the thing 

UCCESS, | This only I will acknowledge out of the encomiums 
oti that I have not spared myself physically or intellectually. 
Wh ther, } haye succeeded or not to any extent in attaining the 

S avy sich I began i is ‘not for me to say. ‘Time alone will 
Jy CR ‘or faris all the credit which.I may honestly accept, | 
asia Gentlemen, good- -bye is always very. painful. But after all 
we-are- Indians and good-bye means what ?-—from the blue room 
tothe green room. It is only that we will not meet here—I as 
Judge and you, as advocates. We shall be here as long as God 
grants, life.to-us. Iam not going and we hope for many more 
opportunities of improving the acquaintances which I have 
farmed and,] hope of justifying the generous showers of good 
Wiskes which have been poured upon me. I have no regrets; 
becguseitilook forward. . I have only thanks that it has pleased 
God to give me strength of body and ‘strength of mind to go 
through this period of the greatest trial of my life. Therefore 
I say good-byé, no doubt with sorrow at parting from this stage, 
but with, a; keen anticipation of entering upon some other stage 
insgme other costume and if not of laying down the law, at any 
gate of exchanging jokes and pleasant memories with all of you. 
Gentlemen, take it from me that I say from the depth of my 
heart with: all the sincerity which I can command that I wish 
youal well and thatil reciprocate the good wishes which the 
Advocate-General has so very happily expressed. I am really 
sogrytat, the, termination. of a walk of life which I have pursued 
for, 38 years with a pee and. oo 
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- THE JUDICIARY IN THE BRITISH COMMONWEALTH 
OF NATIONS* 


By S. SATYAMURTI, B.A., B.L., 
Advocate, M adras. 


I shall first deal with the place and importance of the 
‘ judiciary in a civilised Government, and the conditions which 
are necessary for the successful and efficient functioning of the 
judiciary. 

In English jurisprudence, it has always been EE that 
the law is supreme over the Government and the people. In 
Bracton’s words “ the King has a superior, to wit, the law and, 
if he be without a bridle, a bridle ought to be put on him, vis., 
the law”. Nothing is more fundamental to the supremacy of 
law than the right of every citizen to bring the action of Govern- 
ment officials to trial in the ordinary Courts of the common law. 
Dicey has stated this doctrine in the form of two principles— 
1. No man can lawfully be made to suffer in body or goods, 
except for a distinct breach of law established in the ordinary 
courts of the land. 2. Every man, whatever his rank or condition, 
is subject to the ordinary law of the realm and amenable to the 
jurisdiction of the ordinary tribunals. Every official, from the 
Prime Minister down to a constable or collector of taxes, is 
under the same responsibility for every act done without 
justification, as any other citizen. 

Especially in countries, whose Governments are Federal 
and whose constitution are written, the importance of the 
judiciary cannot be exaggerated. 








* Eardley Norton's Endowment Lecture delivered under the auspices of 
the Madras Bar Council. 
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Since the celebrated case of Marbury v. Maddison, 
decided by the Chief Justice Marshall, the Supreme Court of 
the United States of America has set aside more than fifty-three 
Acts of Congress wholly or in part, and over three hundred 
State statutes. 


The- distinguishing characteristic of a federal Union is the 
division of powers between the Union and the several States or 
provinces, which constitute the Union. This division of powers 
is provided for in the federal constitution itself. And the 
powers of the Central Government are enumerated in the 
constitution, the residuals being left to the units, or vice versa. 
In either case, the constitution itself marks out the sphere of 
action of the centre and of the units, upon which the other is 
forbidden to encroach. To maintain this equilibrium, some 
authority is necessary; otherwise perpetual controversies would 
result, and the very existence of the federation would be 
threatened. In all existing federal systems, the judiciary serves 
this purpose, and there is general agreement that there is no 
other organ of Government, so well adapted to play this delicate, 
impartial and indispensable röle. 


The proposed constitution for India, under the White 
Paper Proposals, is, in this respect of the division of powers 
between the Centre and the Units in the Federation, a very 
complicated one. The Federal Legislature will, to the exclusion 
of any Provincial Legislature, have power to make laws for the 
peace and good government of the Federation or any part 
thereof, with respect to matters contained in a list or of 
sixty-four subjects, from the common defence of India to the 
ILuperial Library and the Indian Museum. These laws will be 
operative througbout British India; but in the States, only so 
far as tbe rulers have accepted the subject as a federal one. A 
Provincial Legislature will, to the exclusion of the Federal 
Legislature, have power to make laws for the peace and good 
government of the Province or any part thereof, in respect to 
matters set out in another list of seventy-seven subjects, from 
Local Self-Government to the relief of the poor. The 
Federal Legislature may also devolve upon a Provincial 
Government certain functions in relation to an exclusively 
federal subject The Federal Legislature and the Provincial 
Legislature will bave concurrent powers to make laws with 


respect to matters set out in a third list of twenty-three 
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subjects, including such important subjects as jurisdiction of 
Courts, Civil Procedure, and Criminal Law. In the 
event of a conflict, the Federal Law will prevail, unless the 
Provincial law has received the previous sanction of and the 
assent of the Governor-General. Over and above this, it is 
provided that the Provincial list should include a general power 
to legislate on any matter of a merely local and private nature 
in that province, not specifically included in that list, and not 
faHing within list one or list three. This power is subject to a 
right of the Governor-General in his discretion to sanction 
general legislation by the Federal Legislature, on the same sub- 
ject-matter. Provision will also be made to enable either the 
Federal or any Provincial Legislature to make a law in respect 
of residual subjects, by means of-an Act to the introduction of 
which the previous sanction of the Governor-General has been 
obtained, and to which the assent of the Governor-General has 
been declared. It will thus be seen, at once, that the proposed 
division of powers between the Centre and the Units is com- 
plicated enough, to make imperative the constitution and effi- 
cient functioning of a Federal Court in India. Moreover, 
especially in a constitution which leaves India more or less in a 
dependent status in many matters, the need for such a course 
is clear. There are so many safeguards, and there will be so 
much temptation to invoke the interference of the Court. 


This leads me on to the important question of the conditions 
of success of a judiciary—the manner of appointing Judges, 
their tenure, and their independence. There are different 
methods by which Judges are chosen in different countries— 
l. Election by the Legislature, 2. Elegtion by the people, and 3. 
Appointment by the executive, either absolutely or from a list of 
nominees presented by. the Courts, or with the concurrence of 
an executive council, or of the upper chamber of the Legislature. 
Of all these methods, the practice of executive appointment, in 
some form or other, has found almost universal favour outside 
the United States. In England, since the Act of Settlement, it 
has been realised that the law with regard to appointments to 
any judicial office, however great or small, should be such as 
to preclude its being made upon religious, political, nepotic or 
any consideration, other than courage, fairness, learning, 
and true judicial temperament. “To allow the executive, for 
the time being, to influence by advice or otherwise judicial 
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appointment is to make politics a ladder for the ambitious 
_ climber, and the bench a haven for the dishonest place-hunter.” 

The appositeness of this statement to India must be obvious 
to everybody. It is also necessary to provide that communalism 
of any kind does not influence, directly or indirectly, the 
recruitment of Judges. 

Speaking on this question of appointment of Judges, I 
should like to say unhesitatingly that recruitment to the Bench, 
especially of the proposed Federal Court and the Supreme 
Court, whether apart from or as part of the Federal Court, 
should be from the Indian bar exclusively. 

On this matter, it is significant that, in the crogs-examination 
of the Secretary of State by the Joint Committee, Lord 
Salisbury and the Archbishop of Canterbury put these questions 
to him. The Marquis of Salisbury: “ atthe same time, surely the 
authorities would give a preference, in matters which are going 
to deal with most technical and legal issues, surely they would 
give preference to a man of legal training.” The Archbishop 
of Canterbury definitely asked “ whether it would not be really 
much better to restrict it for the Federal Court, with its quite 
exceptional function in the interpretation of the law and the 
final decision, to those who from the first had had a legal train- 
ing.” The Secretary of State was not very helpful, but the 
questions support the view stated above. 

The tenure of judicial office is equally important. The 
standard of good behaviour for the continuance in office of the 
Judges is one of the most valuable of the modern improvements 
in the art of Government. In the British Commonwealth, the 
security of tenure is secyred, as a Judge cannot be removed 
from office, except by the supreme executive, on an address from 
both Houses of Parliament praying for such removal, on the 
ground of proved misbehaviour or incapacity. In India to-day, 
under S. 102 of the Government of India Act, every Judge of 
the High Court holds his office during His Majesty’s pleasure. 
Under the proposals of the White Paper, the Chief Justice and 
the Judges of the Federal Court, as also the Judges of High 
Courts, will hold office during good behaviour. This is an 
improvement. 

There:is another important aspect of this matter which’ 
should be noticed here. The real purpose of the law is not “ so 
much to protect any special scheme of social arrangement, as 
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to further the ends for which the scheme itself exists; and 
when, by virtue of altered circumstances, the scheme becomes 
obsolete, it is not for the law to neglect the substance by per- 
petuating the form. The Lawyer’s eyesight from the nature of 
his task must be so contracted to the range of particulars, that 
he develops a sort of political myopia, which leads him to find 
his horizon of fundamentals within a much narrower circum- 
ference, than is advantageous to the proper growth of the 
law. In the darkness beyond his short vision, he sees the 
terrifying spectres of many “isms”’,—paternalism, socialism, 
communism, bolshevism; and he raises to combat them, a 
spectral army of opposed abstractions—individualism, national- 
ism, or constitutionalism. What he really needs to see, beyond 
the range of particulars with which he has to deal, are not 
such phantom abstractions, but rather a wealth of other parti- 
cular facts equally concrete,—historical facts, economic facts, 
social facts, psychological facts—stretching away to the 
boundaries of knowledge before the realm of ultimates begins 
ever to be reached.” This is particularly important in India, 
wheré the Judges will have to deal with and aeeide political, 
labour and election cases. 


From the above, it follows that the executive, in making 
judicial appointments, should have the advice of an advisory 
body, which according to Professor Laski may be a Committee 
of the Judges, selected by themselves for a term of three or 
five years. It is also vital thal, once a man has accepted a 
position on the bench, a political career should be closed to him; 
or, if he chooses to go into politics, he should not return to the 
bench. Judges are lastly to'play a part in the growth of law; 
their legal training therefore should not be purely legal in 
character. “Any jurisprudence that is worth must be sociologi- 
cal ina sense.” And, for the future recruitment of Judges and 
of the Bar, “it is essential that schools of Law should also be 
schools of law reform”. Their purpose is not merely to 
explain what the Judges say the Law actually is. They must 
also insist, by constant reference-to principles, what they them- 
selves think the law ought to be. 


I shall now rapidly review the judicial systems in the 
several Dominions. Canada has a Supreme Court consisting of 
the Chief Justice and five Judges, and it hears appeals from 
all the Provincial Courts. There is also a Court of Exchequer, 
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consisting of one Judge. The Province of Ontario has a Court 
of Appeal, composed of the Chief Justice and five Judges, and 
a High Court. The Province of Quebec has the King’s Bench 
with a Chief Justice and five Judges, and a superior Court and 
Vice-Admiralty Court. In the other provinces, there are 
Supreme Courts and puisne Judges. In Canada, there has been 
a distinct tendency to restrict appeals to the Judicial Committee 
of the Privy Council, although they are a little more areaient 
from Canada, than from the other dominions. 


In Australia, there is a complete system of justice. The 
High Court consists of five Judges, and is the Court of Appeal 
from the Supreme Court of all the States in the Commonwealth. 
Under section 74 of the Australia Constitution Act, no appeal 
lies as a right to the King in Council, unless the High Court 
certifies that the question is one which ought to be determined 
by the King in Council. The formal right of the King to grant 
special leave is preserved. But the Australian Courts have 
greatly restricted appeals to the Judicial Committee in various 
ways. Thus both Canada and Australia avoid and discourage 
appeals to the Judicial Committee. 


New Zealand has a Supreme Court, with a Chief Justice 
and puisne Judges; and, from this Supreme Court, an appeal lies 
direct to-the Judicial Committee with the leave of the Court, 
which is refused where less than five hundred pounds and no 
questions of general importance are involved. Though New 
Zealand makes little effort to discourage appealsto Judicial 
Committee, they are becoming rarer with the passage of time. 


In the Union of South Africa, there is a Supreme Court 
consisting of the Chief Justice, the ordinary Judges of appeal, 
and the other Judges of the several divisions of the Supreme 
Court of South Africa in the Provinces. The Appellate 
division of the Supreme Court consists of the Chief Justice, 
two ordinary Judges and two additional Judges drawn from 
the provincial or local division of the Court. Supreme Courts 
of the Provinces became, on the establishment of the Union, 
provincial divisions of the Union’s Supreme Court. The South 
Africa Act clearly provides that there should be no appeal from 
the Supreme Court of South Africa or from any division thereof 
to the King in Council. The right of the King in Council to 
grant special leave was reserved, subject to that being limited 

e 


xvi] THE MADRAS LAW JOURNAL. ` 89 


by laws made by the South African Parliament which shall 
however be reserved for the King’s pleasure. The Judicial 
Committee have held that leave to appeal from South Africa 
will be given only in special circumstances. 

In the Irish Free State, there is a Supreme Court consist- 
ing of the Chief Justice and two other Judges of the Supreme 
Court; a High Court consisting of a President and not more 
than five ordinary Judges; a Court of Criminal Appeal; a Circuit 
Court consisting originally of not more than eight Circuit Court 
Judges; and a District Court consisting of not more than 
thirty-three District Justices. Article sixty-six of the Constitu- 
tion of the Irish Free State provides that the decision of the 
Supreme Court shall, in all cases, be final and conclusive, and 
shall not be reviewed or capable of being reviewed by any 
other Court, tribunal, or authority whatsoever. The power to 
give special leave of the King in Council is formally preserved. 
Although nine petitions for leave to appeal from the Supreme 
Court were presented to the Judicial Committee, only in two 
cases were judgments delivered, and neither was effective. 
The latest development is that practically appeals from the Irish 
Courts to Judicial Committee have been abolished. 

It will thus be seen that inevitable conflict has always 
arisen between the autonomy of the dominions and the attempt 
made by the Judicial Committee, an extra-dominion tribunal to 
interfere with that autonomy. 

So far as India is concerned, the Judiciary is provided for 
by sections 101 to 113 of the Government of India Act. The 
High Courts in India are established by Letters Patent, and 
each High Court consists of a Chief Justice and as many other 
Judges as the King may appoint; not fess than one third of the 
Judges of a High Court including the Chief Justice must be 
Barristers or Advocates of England or Ireland or Scotland, 
and not less than one-third must be members of the Indian Civil 
Service. The several High Courts are Courts of record, and 
have full jurisdiction of every kind within their areas. But the 
High Courts may not exercise any original jurisdiction in any 
matter concerning the revenue, or concerning any act ordered 
or done in the collection thereof, according to the usage and 
practice of the country, or the law for the time being in force. 
The High Courts have powers of full superintendence over all 
the subordinate Courts. The Governor-General in Council may 
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alter the local limits of the jurisdiction of High Courts. The 
Governor-General, the Governors, the Executive Councillors 
and the Ministers are not subject to the original jurisdiction 
of any High Court, by reason of anything counselled or done, 
or ordered by any of them in their public capacity only. The 
King may, by Letters Patent, establish additional High Courts. 
Sections 109 to 112 of the Civil Procedure Code define the 
conditions governing appeals to the King in Council. An appeal 
shall lie to His Majesty in Council, from any decree or final 
order passed on appeal by the High Court, from any decree or 
final order passed by a High Court in the exercise of original 
civil jurisdiction, and from any decree or order, if it is certified 
to be fit for appeal. In the first two cases, the amount or value 
of the subject-matter must be Rs. 10,000 or upwards. Where 
the decree or order affirms the decision of the Lower 
Court, the appeal must involve some substantial question 
of law. Section 112 in addition retains, in full, the powers 
of the Judicial Committee to grant special leave for appeal. 
Cl. 41 of the Letters Patent of the Madras High Court provides 
that, from any judgment or order or sentence of the High Court 
made in the exercise of original criminal jurisdiction, or in a 
criminal case where any point or points of law have been 
reserved for the opinion of the High Court, it shall be lawful 
for the person aggrieved to appeal to the Privy Council, provid- 
ed the High Court declares that the case is a fit one for such 
appeal. Special leave may also be given by the Privy Council. 
The principle on which special leave is given has been declared 
in the famous. Dillet’s case—‘ Her Majesty will not review 
criminal proceedings, unless it is shown that by a disregard of 
the forms of legal process, or by some violation of principles of 
natural justice, or otherwise, substantial and great injustice has 
been done.” The largest number of appeals to the Judicial 
Committee go from India. 


Mention has already been made of the conflict between the 
Dominions and England in this matter. The relation between 
India and Britain is being gradually changed, and the 
present situation, with regard to appeals to the Judicial Com- 
mittee cannot be expected to continue. So far as Great Britain 
is concerned, it has been authoritatively declared that “The 
Imperial Government is now ready, at the wish of a dominion, 
to exclude from its constitution, either partially or wholly, the 
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right of appeal for the decision of the Supreme Court of such 
dominion to the Privy Council.” Of course, India is not yet 
a dominion. But, when she does become a dominion, the 
resolution of the Imperial Conference, 1926, will apply to ber 
also “It was no part of the policy of His Majesty’s Government 
in Great Britain that questions affecting judicial appeals should 
be determined otherwise than in accordance with the wishes of 
the part of the Empire, primarily affected.” , 


* Apart from sentiment however, there are very many 
objections to this system of appeals to the Judicial Committee, 
viz., expense, delay, and the feeling that this right of appeal is 
an implied aspersion on Dominion Courts. There are also the 
objections that the Judicial Committee lacks local knowledge, 
may have a patriotic bias in favour of Great Britain, and also 
a class bias in favour of money, landlords, and vested interests. 
There are certain arguments for it, vis., that it is an impartial 
tribunal, secures uniform interpretation of law, and upholds 
the supremacy of Imperial Legislation. But, in spite of all this, 
it is defective by reason of its unrepresentative character, and 
also of the nature of its actual membership. Two defects also 
follow from the theory that the Judicial Committee is only the 
adviser of the King in judicial matters. “It is asettled rule of the 
Judicial Committee that only one judgment, not necessarily 
always by the ablest member of the Committee, is delivered in 
each case. Moreover, the Judicial Committee reserves the right 
of giving advice inconsistent with previous advice in another 
case, or even in the same case.” Finally, it has no machinery 
of its own for giving effect to its decisions. 

So far as India is concerned, an attempt has been made, 
and will be made again, to preserve fhese appeals to the Judicial 
Commitiee, on the ground that it is an effective safeguard for 
the minorities. But, as Mr. Hector Hughes rightly points out, 
“Tt is not practical safeguard for minorities. It is on the 
contrary atrap for them; it misdirects and confounds their 
energies and substance; it is even a wedge which divides 
minorities; and, in some cases, it deprives minorities of the 
measure of political executive power which they might other- 
wise reasonably expect to exercise.” These words may well be 
taken note of by the Indian minorities. 

It is, in consideration of all these matters, that Mr. Duncan 


Hall, in his book “The British Commonwealth of Nations,” has 
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stated that “it is impossible to feel that the Dominions would 
not be a great deal better off, and certainly a good deal more 
content, if they resolve to settle finally for themselves all the 
questions which now go to the Privy Council for decision.” 


There is some argument advanced in favour of a Common- 
wealth Court. But it is not easy to constitute and work an 
acceptable Court. The report of the Conference on the operation 
of Dominion Legislation and Merchant Shipping of 1930 
recommended that a new tribunal should be established for the 
determination of all differences and disputes between members 
of the Commonwealth, that it should take the form of an ad 
hoc body selected from standing panels and that it should have 
a jurisdiction limited to justiciable issues arising between 
Governments. The Imperial Conference of 1930 approved of 
this proposal, and made certain definite recommendations with 
regard to the proposed Commonwealth Tribunal. It was also 
provided that proceedings before this Tribunal should be 
voluntary. But nothing more has been heard about this. 


So far as the Judiciary in future India is concerned, the 
White Paper proposals contemplate a Federal Court, having 
both an original and an appellate jurisdiction. Its original 
jurisdiction will be to determine justiciable disputes between the 
Federation and any federal Unit, or between any two or more 
federal Units, involving the interpretation of the Constitution 
Act, or any rights or obligations arising thereunder. Its appel- 
late jurisdiction will extend to the determination of appeals 
from any High Court or State Court, on questions, between 
whosoever they may arise, involving the interpretation of the 
Constitution Act or any rights or obligations arising thereunder. 
An appeal will lie only with the leave of the Federal 
Court or of the High Court or State Court concerned, 
unless the value of the matter of appeal exceeds a specified 
sum. An appeal shall lie without leave to the Judicial 
Committee of the Privy Council from a decision of, the 
Federal Court in any matter involving the interpretation of 
the Constitution, and in any other case only by leave of the 
Federal Court, unless the Judicial Committee grants special 
leave to appeal. No appeal will lie against any decision of a 
High Court directly tothe Privy Council, where an appeal lies 
to the Federal Court. The Governor-General will be empowered 
in his discretion to refer to the Federal Court any justiciable 
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matter, on which it ‘is in his opinion expedient to obtain the 
opinion of the Court. The Federal Court will consist of a 
Chief Justice and a specified number of Judges, who willbe 
appointed by the Crown and will hold office during good beha- 
viour. Provision will be made enabling the Federal Legislature 
to establish a Supreme Court of appeal for British India; the 
President and Judges of the Supreme Court will be appointed 
by the Crown and will hold office during good behaviour. The 
temure of office of Judges of the Federal and Supreme Courts 
will cease on their attaining the age of sixty-two. The 
qualifications for Judges of the Federal and of the Supreme 
Court are fixed as, “having been at least five years a Judge of a 
chartered High Court or of a State Court’, with a limitation, or 
“is a Barrister or Advocate or Pleader of any High Court of 
at least fifteen years standing”. The Supreme Court will bea 
Court of appeal from the High Courts in British India, whether 
established by Letters Patent or otherwise. Appeals to the 
Supreme Court will be governed, in the same manner in civil 
cases, as appeals to the Judicial Committee are now. Appeals 
in criminal cases will lie, only where a sentence of death has 
been passed or where an acquittal on a criminal charge bas been 
reversed by a High Court, and also where leave to appeal has 
been given by the Supreme Court. On the establishment of the 
Supreme Court, a direct appeal from a High Court to His 
Majesty’s Council, in either a civil or a criminal case, will be 
barred. An appeal from the Supreme Court to His Majesty in 
Council will be allowed, in civil cases, only by leave of the 
Supreme Court or by special leave. In criminal cases, no 
appeal will be allowed to His Majesty in Council, whether by 
special leave or otherwise. The existing High Courts will 
continue, and the tenure of office of the Judges will cease on 
their attaining sixty-two years. The qualifications for the Chief 
Justice and the Judges will remain as at present, but the exist- 
ing provision which requires that one-third of the Judges must 
be Barristers and one-third must be members of the Indian 
Civil Service will be abrogated. Any person qualified to bea 
Judge will be eligible for appointment as Chief Justice. The 
power to appoint temporary additional Judges and to fill tem- 
porary vacancies in the High Court will be vested in the 
Governor-General in his discretion. Subject to Provincial or 
Federal Legislation, in their respective spheres, the jurisdiction, 
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powers, and authority of the High Courts’ will remain as they 
are. 


But, in modification of these proposals, Sir Samuel Hoare 
has presented a memorandum to the Joint Select Committee, 
which suggests two modifications of the above proposals: (1) 
The appellate jurisdiction of the Federal Court is to be ex- 
tended, so as to include cases involving the interpretation of 
Federal Laws, which mean Laws with respect to matters 
included in the first list mentioned above and not as including 
those with respect to matters in the concurrent field, with which 
the States are not concerned. (2) In place of a separate 
Supreme Court, provision might be made enabling the Legis- 
lature to extend the jurisdiction of the Federal Court, rather 
than establish a new and competing Supreme Court. 


The Secretary of State further stated that a modification 
on these lines of the provisions of the White Paper would pre- 
clude the possibility of empowering the Federal Court to 
entertain criminal appeals from British Indian High Courts. 
For the possession of such powers would involve so large an 
accretion of business, not germane to the functions of a Federal 
Court, as to obscure and overweigh its primary purpose, and 
to necessitate an expansion of personnel, which might seriously 
affect its quality and thus the prestige of the Court as a whole. 
He, therefore, suggested that, for criminal appeals on the lines 
provided in the White Paper, a separate Court would have to be 
established, separate, that is, from the Federal Court and sub- 
ordinate to it, in the sense that the Federal Court would be 
entitled to call to its own file any criminal appeal, which raised 
a constitutional issue. ° 


It is, of course, contemplated that there should be no 
appeal in criminal cases to the Judicial Committee, even by 
special leave. One does not like to contemplate a separate 
Court of Criminal Appeal for all India taking the place of the 
Judicial Committee of the Privy Council, apart and distinct 
from the Federal Court, especially in view of the paucity of 
competent material for filling up the benches of these Courts. 
In the constitutions of Canada, South Africa, and Australia, 
the Supreme Courts are Courts, both in regard to civil and 
criminal matters. The Indian Legislature is proposed to be 
given power to create both a Supreme Court and a Court of 
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Criminal Appeal, in addition to the Federal Court. Of course, 
it is for the Indian Legislature to set up this separate Criminal 
Court of Appeal or not. Until the Indian Legislature exercises 
this right, the position, according to the Secretary of State, will 
be exactly the same as it is at present, in which the appeals may 
not go as appeals beyond the High Courts, though there is a 
reference to the Privy Council and that would remain in exactly 
the same position as it is at present. It will be, therefore, a 
difficult question for the Federal Legislature to tackle, vis., 
whether to bring India into line with the autonomous dominions 
by creating this separate Court of Criminal Appeal and thereby 
prohibiting all appeals to the Judicial Committee, or to let the 
present position continue. 


The other two modifications suggested by the Secretary of 
State in his memorandum are acceptable. The original proposal 
limited the appellate jurisdiction of the Federal Court to cases 
involving the interpretation of the Constitution Act, or of any 
rights or obligations arising thereunder, and no provision was’ 
made for securing uniformity of interpretation in the several 
provinces and States, of Federal Laws extending throughout 
the whole area of the Federation. Uniformity of interpretation 
is no less important in case of the States than in the case of 
British India. Hence the first change. In this connection, the 
Secretary of State did well in recognising that “importance has 
been attached by eminent legal opinion in India to the desirabi- 
lity of ensuring that the Court of civil appeal for India, if and 
when it is established, should be established on sound lines and 
that the Judges should be of a calibre to command respect”. 
Hence he suggested that the Federal Court should have the 
Supreme Court as a part of it. 


Paragraph 161 of the White Paper proposals, which is un- 
altered by the Secretary of State’s Memorandum, provides that 
“the Governor-General will be empowered in his discretion to 
tefer to the Federal Court for hearing and consideration, any 
justiciable matter which he considers of such a nature and of 
such public importance, that it is expedient to obtain the opinion 
of the Court upon it.” This is a somewhat rare and dangerous 
position. The Secretary of State was cross-examined on this 
matter. Is it contemplated that the hearing of such a matter 
would be an ordinary judicial hearing, Counsel appearing, and 
so on, the same as the Privy Council procedure? | The 


s . 
96 THE MADRAS LAW JOURNAL. [ voL. 


Secretary of State answered vaguely “yes”. He denied that 
there would be a right of appeal to the Privy Council, from the 
Federal Court, but added indefinitely “the Governor-General, I 
suppose, could always take another opinion if he wished, but 
there would be no appeal as of right”. The opinion was to be 
an advisory opinion. The Governor-General is not bound by 
that opinion. The Secretary of State referred to the Irish 
boundary case, in which the Government asked for and accepted 
the opinion of the Privy Council; and he contemplated that the 
Governor-General would practically abide by that opinion. 
Pressed further on this matter, the Secretary of State said “it 
is a very wide proviso, covering a number of possible cases, and 
it is very difficult to give a definite answer, as to whether he 
would take action, and if so, under what particular power, he 
would take action.” This is a very unsatisfactory position. 


A similar attempt was made by the British Government in 
respect of the Rating and Valuation Bill of 1928, under which 
the Minister was given the option to submit any substantial 
question of law in relation to the Act to the High Court for its 
opinion thereon; and the High Court, afterhearing such parties 
as it thinks proper, shall give its opinion on the question. It 
may be noticed. in passing, that this proposal does not specifi- 
cally authorise the Federal Court to hear such parties as it 
thinks proper. This clause was strenuously opposed and was 
finally withdrawn. 


I desire to conclude this lecture with a few words on how 
I should like the judiciary of future India to be organised. So 
far as British India is concerned, the subordinate judiciary, civil 
and criminal, should be exclusively recruited from the Indian 
Bar, paid adequately, no more and no less, and be under the 
control and jurisdiction of the Provincial High Courts. The 
executive officers should be deprived of all their judicial 
powers, except perhaps a very limited power of taking tem- 
porary action in emergencies, subject to revision by the ordinary 
Courts. The system of trials, by jury or with aid of assessors, 
in criminal or civil cases, deserves to be further examined. It 
is doubtful whether such a system is suited to the genius of our 
race. The High Courts should be entirely recruited from the 
Indian Bar, and Civilians should have no place in the High 
Court Benches. Contemporary exceptions but prove the rule. 
Legal education and admission to the Bar should be in the 
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hands of autonomous Bar Councils. Over the High Courts, 
there should be the Federal Court, consisting of a Supreme 
Court Division, hearing botb civil and criminal appeals. 
Appeals to the Judicial Committee ought to be abolished. The 
Courts in the Indian States should be recognised only under 
certain stated minimum conditions. The absolute freedom 
of the judiciary from the executive should be secured in all 
possible ways. 





SUMMARY OF ENGLISH CASES. 


J. E. Davin v. S. P. A. De Sva, (1934) AC. 106. 


Ceylon Ordinance 6 of 1918—Registration of Business Names 
Ordinance—Ss.7 and 9—Business names registration—Fatlure to 
notify change in business—Sutt on coniract entered in new busi- 
ness—Maintainability of. 

In 1924 the plaintiff carried on the business of accountants 
and auditors under the business name of “J. E. David & Co.”. That 
business was duly registered under the Ordinance. In 1926 the 
plaintiff started a timber business on his own account and carried 
on that business without any addition on separate premises and 
separate from his old business. This change was not registered. 
In the course of the timber business the plaintiff entered into a 
contract with the defendant and brought a suit claiming damages 
for its breach. It was contended that as the plaintiff had not 
notified the change of business, he was precluded by S. 9 from 
maintaining the suit. S.7 provided that “whenever a change is 
made or occurs in any of the particulars registered in respect of 
any firm or person, such firm or person shall... furnish... 
to the registrar ...a statement . . . specifying the nature etc. 
of the change in a prescribed form”. S.9 provided that “where 
any firm or person by this Ordinance’ required to furnish a state- 
ment of particulars or of any change in particulars shall have made 
default in so doing” then any contracts entered into by or on his 
behalf in relation to that business shall not be enforceable by legal 
proceedings. 

Held, that the business in respect of which the disablement 
from suing mentioned in S. 9 arises, is the business which the 
plaintiff was carrying on under a business name, in respect of 
which he was required to furnish a statement, notifying the change 
—namely, the accountancy business. There was no default in 
respect of the timber business. Therefore although the plaintiff 
was in default by failing to notify the registrar of the change in 
the registered particulars of the accountancy business, that default 
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did not deprive him of his right to sue for breach of contract 
made by the plaintiff in relation to his timber business. 





Jorcey, In re, Joicey v. ELLioT, (1934) 1 Ch. 140: 103 LJ. 
Ck. 23. 


Will—Construction—“Leaving issue him or her surviving” — 
If a posthumous child comes under the clause. 

Mrs. R having a power of appointment over certain tunds 
appointed them to her children in equal shares, with a proviso 
under which the income of a child’s share was, during a period of 
21 years from R’s death, to be paid to the child if he or she should 
so long live. If the child died within the 21 years period, his or 
her share was, if the child left any issue him surviving, to be held 
in trust for such child absolutely. T, one of R’s sons, died within 
the twenty-one years’ period, married and intestate and T’s wife 
was delivered a month after his death of a posthumous son and 
the question was if the posthumous son took under the will as T’s 
issue. 

Held, by the Court of Appeal (affirming Clauson, J.) that a 
child en ventre sa mere is within the intention ofa gift to children 
living at the death of a testator, unless there are words like “born 
and living,” which will indicate that the child should be both born 
and living. 





In re BEECHAM’S SETTLEMENT. JOHNSON v. BeecHaM, (1934) 
1 Ch. 183: 103 L.J. Ch. 33. 

Admintstration—Trust—Covenani to pay an annuity for son 
—Arrears of annuity—Bankruptcy of the covenantor—Apportion- 
ment of the dividend on annuity between arrears and capital of 
annuity. 

By a deed dated 1925, T.B. covenanted by deed to pay an 
annuity to trustees (plaintiffs) for the benefit of his son, and in 
certain events set out in the deed, for the benefit of other persons. 
In 1930 T.B. became bankrupt. There was arrears of annuity of 
1,630. The trustees valued the annuity at 6,0981. and lodged proof 
for about 7,730}. in bankruptcy. Proof was by consent of the 
beneficiary admitted to 5,000/. anda dividend of 10s. in the £ was 
declared and a cheque for £2,500 was issued to the trustees. The 
question was raised asto how much was payable to the son (bene- 
ficiary ) and how the balance had to be disposed of. 


Held, that as there were other persons entitled to the fund 
apart from the son, the whole thing cannot be paid over to him. 
The sum which the son is entitled to receive is that proportion of 
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the 2,500/. which the arrears of annuity bears to the total proof 
lodged. As for the balance the trustees will purchase an annuity 
with that amount and deal with it as prescribed in the deed. 

In re Sinclair, Allen v. Sinclair, (1897) 1 Ch. 921, distinguish- 
ed asa case where, there were no other persons entitled under 
the trusts. 





Toprick v. WESTERN NATIONAL OMNIBUS Company, LTD., 
(1934) 1 Ch. 190. 


Easement—Right of way—Direct access to dominant tene- 
ment, if necessary—Excessive user—Considerations determining 
user. 


An easement must be appurtenant to some definite land or 
property, and it must be intended to be used and enjoyed in con- 
nection with the land to which it is appurtenant. It is not possible 
to create an easement in gross and any attempt to create an ease- 
ment in gross can at most give no more than a personal license to 
the grantee, which will not pass with the land as appurtenant to it 
on a conveyance. 


A right of way to be a good easement must be a way which 
affords direct access to the dominant tenement. If by going along 
the right of way the person using it does not get upon the land 
which forms the dominant tenement, then it cannot be said that the 
right of way is being used directly for the purpose of the domi- 
nant tenement or that it is being used for the benefit of the domi- 
nant tenement. It may be that the person so using the way when he 
gets upon the land to which it leads may be able to go from there 
to the dominant tenement, but then it cannot be said that the 
easement is being used and enjoyed in connection with the domi- 
nant tenement. Otherwise it would mean that a right of way from 
Ato B which did not afford access to the dominant tenement at all 
would yet be a good easement if it could be shown that by using 
the right of way some benefit accrued to the dominant tenement. 


Ackroyd v. Smith, (1850) 10 C.B. 164 and Thorpe v. Brumfitt, 
(1873) L.R. 8 Ch. 650, applied. 


“A grant for all purposes” means a grant for all purposes 
within the reasonable contemplation of the parties at the time of 
the grant. The mere fact that the parties had not envisaged such 
a possibility is not alone a ground for saying that it is an improper 
or excessive user of the way. All relevant facts must be consi- 
dered, such as the circumstances of the case, the situation of the 
parties and the situation of the land at the time the grant was 
made. 

N e 
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United Land Co. v, Great Eastern Railway Co., (1875) L.R. 
10 Ch. 586, applied. 


In re Sutton. Evans v. Oxtver, (1934) 1 Ch. 209. 
Wil—Bequest to next of kin under the statutes of distribution 
of personalty after death of wife—Law applicable, 


A testator died in October, 1923, and his widow in 1933. 
By his will he bequeathed the residue “ for such person or persons 
(with the exception of his nephew Joseph Browning and his issue 
if any) who at the decease of my said wife shall be of my blood 
and of kin to me and who under the statutes for the distribution 
of the personal estates of intestates would be entitled to my 
personal estate if I were to die immediately after the death of my 
said wife intestate and domiciled in England, such persons if more 
than one to take in the portions prescribed by the same statutes”. 
Between the dates of the testator’s death and that of his widow, 
the Administration of Estates Act, 1925, came into operation and 
the question was if the persons entitled to take were to be 
ascertained under the Statutes in force before 1925 or under the 
1925 Act. 


Held, that S.50, Sub-S. (2) of the Administration of Estates 
Act, 1925, provides that ‘‘Tiusts declared . . . . ina will 
coming into operation, before the commencement of this Act by 
reference to the Statutes of Distribution, shall, unless the contrary 
thereby appears, be construed as referring to the enactments 

. relating to the distribution of effects of intestates which 
were in force immediately before the commencement of this Act,” 
and therefore the law prior to the 1925 Act governed the case. 


Hitter v. Untrep Darræs (Lonpon), Lro., (1934) 1K. B. 
57: 103 L. J. K. B. 5. . 

Landlord and Tenant—Rent Restriction Acts—Corporation— 
If and kow far can be a tenant under ihe Act. 


A premises which consisted of a shop on the ground floor with 
living accommodation on the upper floor was let to a company, 
whose manager occupied the upper floor as a dwelling-house for 
himself and his family. There was no evidence as to the arrange- 
ment under which he occupied ıt. On the expiration of the tenancy, 
the landlord demanded possession but the company claimed 
protection under the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. 

Held, that a trading company cannot claim the protection 
ot these Acts, at any rate, when the corporation is not a corpora- 
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tion sole. The Acts do not apply to a person who is not personally 
occupying the house and who has no intention of returning to it. 
The principal object of the Acts is to protect a person physically 
residing in a dwelling-house from being turned out of his house. A 
company is incapable of physical possession and cannot therefore 
come under the Acts. 


Skinner v. Geary, (1931) 2 K B. 546 and Reidy v. Walker, 
(1933) 2 K. B. 266, relied on. 


» Richmond (Duke) v. Dewar, (1921) 38 Times L. R. 151, is no 
longer good law. 


Tue Kine v. WESTMINSTER ASSESSMENT COMMITTEE. Ex 
parte Buacx, (1934) 1K. B. 159: 103 L. J. K. B. 62. 


Rating—Valuation (Metropolis) Act, 1869, S. 47—Valuation 
of flat—Division of flat into two—Valuation of flats separately— 
Objection to valuation of one of them—Assessmeut Committee 
altering valuation of the unobjected flat—Validity of. 


What till 1930 wasa big flat on the same floor was divided into 
two unequal flats known as Nos.3 and 4, Duke Street Mansions 
and was let to separate tenants. The rating authority prepared a 
provisional valuation list and included the two flats in it. By 
mistake the larger flat No. 4 was assessed at a lower figure 1181. 
and the smaller No. 3 at a greater figure 137]. The owner objected 
to No. 3 assessment alonc under S. 47 of the Valuation 
(Metropolis) Act, 1869. The Assessment Committee noticed the 
mistake and raised the assessment as regards No. 4 with the result 
that the assessment of the two flats was increased by 58]. Onan 
application for certiorari against the increase of assessment of 
No. 4 which was not objected to, the Divisional Court held that the 
Assessment Committee had power to’alter entries in the provi- 
sional list, even where no objection had been made to those entries. 
See (1933) 2 K. B. 482. 


On appeal, held by the Court of Appeal affirming the Divisional 
Court, that the provisional list was a list in respect of Nos. 3 and 
4 together as one hereditament, and asa portion of it was objected 
to, the rating authority had jurisdiction to consider the assessment 
and revise it. 

The question as to how far the Divisional Court’s reading of 
the Royal Agricultural Hall Co. v. Islington Assessment Com- 
mittee, (1918) A. C. 525, is correct, left open. 
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NIHALCHAND NavaLcHAND v. McMu.uan, (1934) 1 K. B. 
171, 


R. S. C., O. 3, R. 10—Moneylender—Pronote—Amount in 
rupees—No proof as to where pronote was made or money payable 
—Plaintiffs’ business in Bombay—If Moneylenders Acts applica- 
ble to them. 


An action was brought on a promissory note on default of 
payment of an instalment with interest at3 per cent. per month 
from the date of default. It did not appear where the contract 
was made, but it was stated on the writ that the plaintiffs reside at 
Bombay and the pronote amount was described in rupees. The 
defendant did not appear on the writ and the plaintiffs moved for 
judgment to be entered for default. The judgment by default was 
refused as the plaintiffs did not comply with O. 3, R. 10 (R. S.C.) 
which required that in actions by a moneylender, the fact that the 
plaintiff is a licensed moneylender and certain other details as to 
the loan should be stated. 


Held, that if it was clear that the contract was made in India 
and to be performed in India, then the law of the place where the 
contract was made would prima facie apply and the plaintiffs need 
not proceed under O. 3, R. 10 (R. S. C.). But here the place of 
business did not appear and as the moneylender (plaintiff) did not 
establish that (1) the Moneylending Acts do not apply to the 
contract that he seeks to enforce, and (2) that the lex loci imposes 
no impediment to his success in the suit, he cannot succeed. 





LAMBE V. COMMISSIONERS OF INLAND REVENUE, (1934) l K.B. 
178: 103 L. J. K. B. 69. 


Income-tax—Surtax—Inieresi on loan fallen due during year 
of assessment but not received—If income received—Contingent 
taxation-—Ij permissible, 

In computing the total income from all sources for the pur- 
poses of surtax, there was included a sum of about 4914. represent- 
ing interest due to the assessee but not paid. It was also doubtful 
if it could ever be recovered. The Commissioners added the 
interest also as income assessable for the year but informed the 
assessee that the duty on the said sum would not be collected until 
it was in fact received by him. 

Held, income means that which comes in and it refers to 
what is attually received. The tax is a tax on income. Itis a tax 
on what in one form or another goes into a man’s pocket. The 
claim therefore to assess income which has not been received 
and which may never be received must fail. S. 39, Sub-S, (2) of 
the Finance Act, 1927, has not effected any change in this respect. 

e 


e 
LXVI] THE MADRAS LAW JOURNAL. 103 


The Commissioners have no right to impose a contingent assess- 
ment, with a statement that the duty will not be collected unless 
and until the said sum is in fact received by the appellant. 





HonEYWILL AND STEIN, LIMITED v. LARKIN BROTHERS 
(Lonpon’s COMMERCIAL PHOTOGRAPHERS), LimitTepD, (1934) 1 
K.B. 191: 103 L. J. K. B. 74. 


Negligence—Independent contractor—W ork involving special 
danger to netghbour—Duty of owner to take care—If delegation to 
independent contractor, saves employer's liability. 

The plaintiffs had installed a sound reproduction apparatus at 
a cinematograph theatre owned by D Co. They then obtained per- 
mission from D Co. to have photographs taken of the interior of 
the theatre, and employed the defendants to take the photographs. 
It had to be taken with flashlight, which involved the ignition of a 
certain amount of magnesium powder and was dangerous intrin- 
sically. The operator took the photograph by placing the camera 
on the stage, in the space between the footlights and the curtain 
and ignited the magnesium powder from within four feet from the 
curtain, The curtain caught fire and caused damage to the build- 
ing. The plaintiffs paid D Co. the amount and claimed it from the 
defendants. The defendants pleaded that it was open to the 
plaintiffs to have refused payment on the ground that it was due 
to the negligence of an independent contractor and any payment 
made by them was therefore voluntary. 


Held, that no doubt an employer is not liable for the acts of 
his independent contractor in the same way as he is for the acts of 
his servants or agents, even though these acts are done in carrying 
out the work for his benefit under the contract. But a person 
causing something to be done, the doing of which casts on him a 
duty, cannot escape from his responsibility by delegating its 
performance to a contractor. The work to be done here wasof a 
dangerous character, which imposes on the ullimate employers an 
obligation to take special precautions, and that obligation cannot 
be delegated. This is so even when the work done by the in'depend- 
ent contractor is done on another person’s premises. “ The 
principle is that if aman does work on or near another’s property 
which involves danger to that property unless proper care is taken, 
he is liable to the owners of the property for damage resulting to 
it from the failure to take proper care, and is equally liable if, 
instead of doing the work himself, he procures another, whether 
agent, servant or otherwise, to do it for bim.” 


Brooke v. Bool, (1928) 2 K.B. 578: 97 L.J.K.B. 511, applied. 
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ATTORNEY-GENERAL V. SOUTHPORT Corporation, (1934) 1 
K.B. 226, 

Entertainment Tax—Finance Act, 1916, S. 1—Bathing ghai— 
Admission to, by tickets—No organised bathing but at the pleasure 
of visitors—If ‘entertainment’ and leviable to tax. 

At Southport there has been built a large bathing Jake. Sur- 
rounding it, there is an arena which is made suitable for persons 
to sit in and gaze upon the waters and bathers. There is also a 
promenade around it. Itis decorated with flowers and shrubs 
and there is also a cafe at which refreshments can be had. 
Admission to the area is by tickets. Bathers pay 6d. and non- 
bathers 3d., except between 2 and 5 p.m. when they pay 4d. There 
is also an area for sun bathing, terraces for visitors, etc. The 
management is by the Corporation. The Crown claimed that this 
was an entertainment and that the Corporation should pay enter- 
tainment tax. 

Held, that this is no more a place of entertainment than if 
these stands had been erected on the seashore. The mere provi- 
sion of a structure does not make that an entertainment which 
otherwise would not be. There must be some organised entertain- 
ment aud not simply the spectacle of people bathing in an 
unorganised way for their own health and amusement. 





Tiy v. Batrman, (1934) 1 K. B. 319, 

Negligence—Unlighted motor lorry on Highway—Nighi— 
Collision with motor cycle—Contributory negligence—Questions to 
the jury to decide. 


At 7-45 p.m.on the night of the accident, the*defendant’s 
motor lorry was drawn across the Highroad and it was unlighted. 
A motor car which was approaching the lorry had drawn into the 
near side of the road and stopped about 10 yards distant from the 
lorry. The plaintiff’s son was riding a motor cycle and was follow- 
ing behind the motor car. The cyclist drew out from behind and 
travelling straight on dashed against the lorry and was killed. In 
an action under the Lord Campbell’s Act by his parents for compen- 
sation, the County Court Judge left it to the jury to decide if he 
was guilty of contributory negligence and the jury found that the 
deceased could not by the exercise of ordinary care have avoided 
the accident. 

Held, that it is a question of fact and properly left to the jury 
to decide. 

Tart v. G. W. Chitty & Co., (1933) 2 K.B. 453 and Baker v. 
E. Longhurst & Sons, Ltd., (1933) 2 K. B. 461, do not lay down 
any general principle of law to be extracted. 


‘LxvI] THE MADRAS LAW JOURNAL. ° 105 


Tue Kine v. Bepwettty Urgan DiıstRIcr. Counci, (1934) 
1 K.B. 333. 


Local Government—Ratepayer secretary—Appoiniment of an 
agent by—Inspection of books of the Council—Agent not a rote- 
payer—If entitled to inspect—Public Health Act, 1875, S. 247. 


P was an accountant appointed by WP. and other ratepayers 
of the Urban District to inspect the accounts etc. of the Urban 
Council and report to the ratepayers’ association. P was not a rate- 
payer himself. The Council permitted P to inspect books, of 
which S. 60 of the Rating and Valuation Act, 1925, permitted in- 
spection by an agent of the ratepayer but refused to permit him to 
inspect the other books of the Council, as they could only be 
inspected by “a person interested” under S. 247 of the Public 
Health Act, 1875, and not by such person’s agent who was not 
himself “a person interested”. The books were shown to W. P. 
and other ratepayers. 


Held, the fact that they were shown to W. P. is not enough, 
as the accounts are complex and except with the assistance of a 
fairly expert accountant, W.P. could not effectively inspect them. 
Norey v. Keep, (1909) 1 Ch. 561, applied; W. P. was entitled to 
inspection by an agent appointed by him, though such agent may 
not himself be a ‘person interested’, The fact that there is another 
remedy under S. 247, sub-S. (4) punishing the officer of the Council 
with fine does not debar the claim for a writ of mandamus com- 
pelling inspection, because the statutory remedy does not give the 
ratepayer the relief of inspection which he seeks. 


Law SOCIETY V. UNITED SERVICE Bureau, Limirep, (1934) 
1 K. B. 343. 


Solicitor—S olicttors Act, 1932, S. 46—Cor poration or Company 
—If a‘person’ within S. 46 of the Act. 


S. 46 of the Solicitors Act, 1932, provides that “any person, 
not having in force a practising certificate, who wilfully pretends 
tobe... qualified or recognised by law as qualified to act as a 
solicitor, shall be liable on summary conviction to a penalty... . ” 


Held, a corporation or a limited company is not a person with- 
in the meaning of the above section. It cannot pass the final exa- 
mination provided for by the Act and therefore cannot apply to be 
admitted as a solicitor, and cannot therefore possess a practising 
certificate mentioned in S. 46. 
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Tue Kine v. Hare, (1934) 1 K.B. 354, 


Criminal Law—Offences against the Person Act, 1861, S. 62— 
Indecent assault by a woman on boy. 

S. 62 provides that “whosoever....shall be guilty....of any 
indecent assault upon any male person....”. This section applies 
alsoto an assault by a woman on a boy under the age of 16. 
There is no reason for saying that a woman cannot be guilty of 
an indecent assault on another female. 

“Headings of sections and marginal notes form no part of a 
statute. They are not voted on or passed by Parliament, but are 
inserted after the Bill has become law. Headnotes cannot control 
the plain meaning of the words of the enactment, though they 
may, in some cases, be looked at in the light of preambles if there 
is any ambiguity in the meaning of the sections on which they can 
throw light.” 





BENNIE ABRAHAM V. ATTORNEY-GENERAL, (1934) P. 17. 

Status—N ationality—Legitimatio per subsequens matrimonium 
—If such a son entitled to naturalisation. 

D. Abraham, the father of the applicant B, was a Jew ofa 
family long settled in London where his parents were married in 
1859. He was born in London and so, that was his domicile of 
origin. In 1890, he formed a connection with a Japanese woman 
Mame Ueda and the applicant was born of that union some time 
about 1899, In 1905 the parents were married. D continued his 
English domicile even when he was in Japan. B applied fora 
decree of legitimacy under the Legitimacy Act, 1926 and also to be 
deemed a natural born subject of His Majesty the King. 

Held, that he was entitled to a decree of legitimacy as his 
parents were subsequently married and the father was then of 
English domicile. But for naturalisation, it is necessary that at 
the date of his birth he should have a lawful father who was a 
natural born subject and the subsequent légitimation by the as 
‘macy Act will not entitle him to naturalisation. 





_E.M. Rosi, In the Estate of, (1934) P. 29. 

Probate—Administralor with a will annexed, also universal 
donee—Bankrupicy of—Administrator absconding—If trustee in 
bankruptcy can be granted administration. 

K, a married woman, died in 1932, leaving a will of which she 
appointed G universal legatee and devisee -but without naming 
any executor. In due course G was granted letters of admi- 
nistration with the will annexed. G was adjudged bankrupt in 
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1933. In April, 1933, G absconded from the country and was 
not since heard of, The trustee in bankruptcy moved for 
special administration to R’s estate. 

Held, the trustee was a “person interested in the estate” and 
entitled to special administration. 





ELLIOTT (Inspector or Taxes) v. Burn, 103 L. J. K. B. 1. 

Income-tax—Lease of surface of land —Taxed under Sch. A— 
License to lessees to work minerals—Reni and royalty therefor— 
If taxable—Income-itax Act, 1918, Sch. A, No. II, R. 7. 

B, the owner of a land, let the surface to a farmer at £296 
per annum and paid the income-tax on that rental under Sch. A to 
the Income-tax Act, 1918. B granted to J. B. & Co. liberty to 
work coal under the land, the consideration being a rent of £150a 
year, anda royalty of 14d. for every ton worked. Finlay, J. held 
that the rent and royalty paid by J. B. was also assessable as 
“other profits . . . arising from lands” under R. 7. 

Held, by the Court of Appeal that it is not analogous toa 
license to make use of some of the advantages to which the land 
as land can be put. It cannot be said to be a profit which arises 
out of the land, it being in truth and in fact a sum which is given to 
the owner of the land to deter him from exercising the protective 
tights which he has got to obstruct them from working the mines 
and thereby damaging the lands. The amount is not therefore 


assessable. 





WHEELER AND ANOTHER V. NEw Merton Board MILLS, LD., 
103 L. J. K- B. 17. i 

Workmen’s Compensation Act, -1925—S. 29—Factory and 
Workshop Act, 1901—Statutory duty-—Breach of—Injury resulting 
therefrom—V olenti non fit injuria—If open, 

S. 10 of the Factory and Workshop Act, 1901, cast a duty on 
the owner to fence dangerous machinery. The plaintiff was put 
to work in the defendant’s factory at a machine for cutting 
cardboard by sharp knives rapidly revolving. The machine was 
not fenced or guarded. From time to time the plaintiff was 
obliged to pull out cardboard which had stuck in the machine, and 
once when he was so doing, his hand and arm were drawn into the 
machine and seriously injured. In an action for damages, the 
defendants pleaded contributory negligence, volenti non fit injuria 
and also relied on S. 29 of the Workmen’s Compensation Act, 1925, 
It was found that there was no evidence that they were negligent 
in their system of instructions but that it was their foreman who 
had not properly instructed the plaintiff. ae) 

O 
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Held, that there was no contributory negligence; that since 
there was a statutory duty to fence, which was broken, the defence 
of “common employment”, was not open whether there was 
negligence on the employer’s part or on the part of a fellow- 
servant; the defence of volenti non fit injuria (the plaintiff knew 
and took the risk) is not also open where there is an absolute 
statutory duty. S.29 of the Workmen’s Compensation Act, 1925, 
saved suits where the injury was caused by the personal negligence 
or wilful act of the employer. The damage was caused by the 
dangerous nature of the machine on which the company intended 
the plaintiff to work and by the negligence of the foreman and 
that is a “ wilful act” within the meaning of the section. 

Baddeley v. Granville (Earl), (1887) 19 Q. B. D. 423: 56 L. J. 
Q. B. 501; Groves v. Wimborne, (1898) 2 Q. B. 402 and Watkins 
v. Naval Colliery Company, (1912) A. C. 693, followed. 


Baddeley’s case discussed. 


JOTTINGS AND CUTTINGS. 


Tributes to two Great Judges.—The first court-hall of the 
High Court was fully crowded on Thursday, the 26th April, when 
Sir Alladi Krishnaswami Aiyar, the Advocate-General, paid 
eloquent tributes to the memory of two eminent Indian Judges— 
Sir C. V. Kumaraswami Sastriar and Sir C. Sankaran Nair—who 
passed away on Tuesday evening. The Chief Justice, Mr. Justice 
Ramesam, Mr. Justice Jackson and Mr. Justice Sundaram Chettiar 
presided. 

As soon as their Lordships took their seats, the Advocate- 
General made the reference. 

THE LATE Sm C. Sanxaran Nam 

It is my duty to bring to your Lordships’ notice the very sad 
news of the death of two of the most distinguished citizens of this 
place, two gentlemen who adorned this Court for a good number 
of years before they retired. There is a touch of irony in this that 
Madras had to pay its toll in the way of the loss of some of its 
most prominent citizens all in one single day. Itis too much for 
the city to bear. 

Sir C. Sankaran Nair belonged to a generation that podne 
giants at this bar before whom most of us at the bar here are 
pigmies,—a generation that produced Sir V. Bhashyam Iyengar, 
Sir Subramania Aiyar, Mr. Krishnaswami Aiyar and Mr. Sundara 
Aiyar. I refer to all of them as a single generation, because they 
all happened to practise at any rate at the same time though two 
of them belonged to an older age. It is impossible to do justice 
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to a career so rich, so varied, so, full as Sir C. Sankaran Nair’s, in 
the few minutes before your Lordships. 


I knew well Sir C. Sankaran Nair when he was at the bar 
and on the bench. For some time he was acting Judge and he was 
permanent Advocate-General, and I have seen him arguing his 
cases in Court. The other day when I went to England, I was 
reminded of the advocacy of Sir Sankaran Nair and his clearness 
and forcible manner. There was no ostentation about it. There 
was no unnecessary periphrasis for he went straight to the case 
and. never took more time than was absolutely necessary. His 
style was a model in many respects though different from the type 
of advocacy to which we were accustomed from Mr. Krishnaswami 
Aiyàr and Mr. Sundara Aiyar. 


Then, when he became a Judge, unlike some other Judges, he 
would suffer fools gladly, though one noticed a touch of irony and 
salire in his face. On the Bench, brought up as he was in the 
mid-Victorian tradition of liberalism, because he was a great 
student of politics himself, he felt that the guardians of the liberty 
of the people were the Courts, and he always stood between the 
Executive and the liberty of the subject. He felt that the Courts, 
true to the traditions of British justice, are the guardians of the 
liberty of person and property. Any person who reads through 
his judgments will note that peculiar feature which marked his 
career on the Bench. It was felt a very great loss to the Bench 
when he left it and when he was called upon to discharge the 
duties of the high office of a Member of the Viceroy’s Executive 
Council, If he was a Judge, he was also a lawyer who was able 
to think in terms of society. He was not wedded to the law in the 
manner in which some of us are wedded—burying ourselves 
amidst law books without thinking of the society of which we are 
members. So, when he was called upon to the high office of 
Member of the Viceregal Council, hé discharged his duties with 
conspicuous ability and distinction. But when the time came, when 
for public or political reasons he felt he could not, consistently 
with his views on public questions, be a member of the Viceroy’s 
Council, he did not hesitate to lay down the reins of office. 


Then, within a very short time afterwards, his advice was 
sought by His Majesty’s Government and he became a member of 
the Council of the Secretary of State. In that office, again, his 
sage counsel was very much respected by the authorities and by 
His Majesty’s Ministers. , 


By temperament he could never be idle. His life in many 
respects is a great object-lesson.to many of us who are-young at the 


110 °” THE MADRAS LAW. JOURNAL. [vor 


bar. T used to see him at the club and not a minute would he be 
idle. He would be busy poring over every conceivable journal, 
literary, political and sociological. After finishing his work in the 
club he would go to the beach and have his walks. Both in point 
of maintaining his physique and sustaining his literary energy and 
-work, he is a great lesson to most of us. 


Then your Lordships are familiar with his varied public activi- 
ties. He was President of the Indian National Congress. He 
fought the authorities when he felt it was his duty to fight them, 
just as he felt that it was his duty to stand by the authorities when 
he thought that public order, peace, security and the progress of 
the country required it. There was a difference of opinion on the 
question whether he should or should not be a member of the Cora- 
mittee that assisted the Simon Commission. But wheu he felt that 
the interests of the country demanded that he should assist Flis 
Majesty’s Government with his views, even if they be different 
from the views of the authorities, he was prepared to do so. It is 
not always that a person is able to dare to differ from his country- 
men and he did dare to differ from his countrymen when he felt it 
was his duty to do so. His career is rich, varied and useful in 
many respects, and there is not a single office under the Crown 
he held, which he did not hold with distinction and conspi- 
cuous ability. Itis atragic thing that the last blow should have 
been dealt to him by Providence in the death of his son-in-law, 
Mr. Candeth. Our hearts go out to the members of the bereaved 
family including Mr. Justice Madhavan Nair and Mrs. Madhavan 
Nair.” 


THE LATE SR C. V. KuMARASWAMI SASTRI. 


“With regard to Sir C. V. Kumaraswami Sastri, it is only the 
other day that your Lordship, the Chief Justice, gave expression 
to your feelings of high gegard for his work on this Bench for 
several years. It was my privilege also to add my mite of tribute 
on behalf of the Bar.” 


[The Advocate-General then referred to the speech which he 
made on the occasion of the retirement of the late Sir C. V. 
Kumaraswami Sastri reported in 59 M. L. J.21 and 22 (Jour.).] 


“We wish that he was ‘spared for many long years to be of ser- 
vice to the country and to the administration of this country. But 
that was not tobe. Even after his retirement, I know what great 
interest he took in literature and educational problems. One has 
only to read the convocation address, which he delivered at the 

- Mysore University, to know his passion for literature and all that 
literature means to a people. He suffered very much and very 
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severely from his last illness. Unfortunately, the doctor who 
attended upon him passed away with him. He was very much 
respected and very much loved by all of us. I know what great 
Pains the doctor took in the first days of Sir C. V. Kumaraswami 
Sastri’s illness, When one met Sir Kumaraswami Sastri, one 
noticed the same jokes, the same optimism amidst suffering. He 
would indulge in a joke as he did in the club in spite of the fact 
that he was suffering severely. That was the trait of the man. 
His death is a great loss to us. I wish he was spared longer. On 
behalf of the Bar I would convey our condolences to the members 
of the bereaved family, his son, his daughters and his brother.” 
' Tar CHIEF Justice's REPLY. 

“With you, Mr, Advocate-General, we, the Judges of 
the High Court, share the sorrow which the deaths—within 
a very few hours of each other—of Sir C. Sankaran Nair 
and Sir C. V. Kumaraswami Sastri have caused. Of the former 
I am, of course, unable to speak from personal experience; and 
since he retired no less than 19 yearsago from this High Court, 
none of the present occupants of the High Court Bench is able 
to speak of him as one of his former colleagues. It is, perhaps 
this long interval of time and also the very distinguished career 
which Sir C. Sankaran Nair had after his retirement, that 
have tended somewhat to put the reputation which he bore for 
soundness as a Judge in a lesser position than that it really ought to 
occupy. He had a very distinguished career and I think that it is 
sufficient for me to say that yesterday there ended a life which was 
as honourable as it was distinguished. 

Of Sir C. V. Kumaraswami Sastri, I can speak personally, 
and I may say that I regard it as a great privilege that I did know 
him personally, Until recently, he was a deeply respected col- 
league of ours. On his retirement, he left a gap which it was very 
difficult indeed to fill. He stood out asa very great Indian Judge, 
and I may say without exaggeration, as one of the greatest of 
Indian Judges. Passing years have not in the least degree dimi- 
nished—and I feel sure that future years cannot—the lustre which 
his reputation bears. Unfortunately, since his retirement, we saw 
very little of him indeed. But we all cherish memories of his 
never-failing courtesy, amiability, his deep learning, his strong 
commonsense and wonderful knowledge of human nature. We 
desire to convey to his son and to the members of his family and 
also to the family of Sir C. Sankaran Nair, and in particular to 
our colleague, Mr. Justice Madhavan Nair, our sincerest con- 
dolences.” : 
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‘ Aryan and Jewish Marriages.—/In its issue of the 16th instant 
the Manchester Guardian published a letter from a German- 
Jewish lawyer in Paris, together with some translated extracts he 
hhad enclosed. The extracts had been taken from an article in the 
Juristische Wochenschrift (“German Law Weekly”), a journal 
which is said’to have been during the last sixty-two years the 
official organ of the German Law Society. The article dealt with 
the dissolution of marriages between Jews and Aryans, and urged 
that Art. 1333 of the German Civil Code contained a useful provi- 
sion which would greatly facilitate such dissolution. As translated 
by the writer of the letter, Art. 1333 provides that “A marriage 
can be challenged by the party to it, who, at the time of the con- 
tracting of the marriage, has been under a misapprehension in 
regard to the person of the other party to the marriage, or in 
regard to the personal qualities of the other party to the marriage, 
which, with knowledge of the situation and an informed judgment 
of the nature of the marriage, would have deterred the party from 
entering into the marriage.” Musapprehension with regard to the 
person suggests no departure from use and wont. Ina little book 
on “Nullity of Marrage” by Mr. F. J. Sheed, published a short 
time ago, the rule is set out that “if one person goes through the 
form of marriage with another, thinking him to be some third 
person, the marriage is null”, That, Mr. Sheed suggests, is as far 
as English law goes on the subject, though the Church law goesa 
degree further when it provides that a marriage with a slave 
thought to be free shall be void. The addition, he admits, is not 
likely to lead in practice to the granting of many decrees of nul- 
lity—L.T., 1938, p.305. 





Challenging such Marriages——Ignorance of the “personal 
qualities” of one’s consort, however, means—at any rate to the 
non-philosophic mind—something very different from a mistake as 
to his or her identity, Art. 1333 of the Code seems to provide 
that if the ignorance is such that its absence (knowledge of the 
situation”), joined toan “informed judgment of the nature of 
marriage”, would have deterred the applicant from entering into 
the marriage in question, he or she shall be entitled to a dissolu- 
tion. Presumably, knowledge of the nature of marriage includes 
some inkling of the mutual patience and forbearance the conse- 
quent long relationship often demands, and if so the cynic will ask 
what marriage would stand the suggested test of validity. When 
endeavouring to apply Art. 1333 to marriages between Germans 
and Jews, the writer of the paper referred to had to get over the 
difficulty ete by the words “at the time of contracting the 
marriage”, for an Aryan party toa marriage will not usually have 
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been ignorant, at the date of the marriage, that the other party was 
Jewish. He points out that divorce will not be possible in such 
cases, for divorce requires that an offence shall have been commit- 
ted, and “to be Jewish is never an offence’. But, he continues, 
the union may be challenged as being null and void, for it is only 
now, through the new Government that every German has become 
conscious of the necessity for his own racial purity. If the Aryan 
partner had recognised the “significance of Jewishness” at the 
time the marriage was entered into he would never have contrac- 
ted the union. “The German husband must be able to correct this 
error, only now realised, for his own and his children’s sake”. It is 
to be hoped that respect in a Western country for the institution of 
marriage and for law will, if needs be, lead to considered legisla- . 
tion rather than to the production of special pleading of the kind 
indicated.—L.T., 1933, p. 306. 





The State and the Citigen.—The Institute of Public Adminis- 
tration was fortunate in securing Mr. Baldwin as guest of honour 
last week. There was, as might have been expected, much in his 
address worth marking by those interested in Governmental 
machinery, and some reference to it will probably not come amiss 
in our columns. The State, Mr. Baldwin said, was everywhere, but 
nothing moved of itself, and he was sure his colleagues past and 
present had often been glad that, when the smoke screen of their 
perorations had blown away, there remained the Civil Service 
to press forward and possess the land. The revolution which 
brought machinery into production had brought also machinery 
into Government and displaced the parish Cabinet and the 
amphibious justice of the peace. To the civil servant was 
given the task of translating law into policy and fitting the shoe to 
the foot with the minimum pinch and squeeze, which, in more 
exalted language, meant that administration was the essence of 
Government, and its quality a prime condition of civic comfort. 
Bureaucracies in the bad sense had, however, begotten revolutions 
from the days of the Gracchi to those of the Bolshevist, and a 
Civil Service which hardened itself into a bureaucracy would never 
be tolerated in this country. The evils of standardisation and 
regulation must be guarded against, and rigidity of laws and rules 
combated by devices to protect the individuality of the citizen and 
secure flexibility. Advisory committees to great Departments and 
to the Cabinet itself, however, were evidence that, in our half- 
conscious way, we were already trying to rescue the citizen from 
the pressure of the State’s mechanism. In the conclusion of an 
impressive speech, of-which it has been possible to indicate only 
the.general drift, Mr. Baldwin invited the co-operation of civil and 
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municipal servants in “this work of respecting the idiosyncracies 
of men, of cherishing, I might almost say, their nonconformity, 
their uniqueness, by giving freedom its fullest scope in a world in 
which certain minimum standards of conduct must be observed” .— 
L.T., 1933, p. 842. 





. Public Recognition of Lawyers—During the past week two 
distinguished lawyers received recognition of the esteem in 
which they are held by their professional brethren and by 
the wider public. First, there was the dinner at which Lord 
Merrivale was entertained at Lincoln’s Inn, a function which 
nearly all the judges and a very large section of the Bar atiended 
to pay fitting tribute to the high esteem in which the late head of 
` the Probate, Divorce and Admiralty Division is held by his former 
colleagues both of the Bar and of the Bench. Not many have 
been the recipients of the like honour and' recognition of their 
judicial work, but in Lord Merrivale’s case this was eminently 
deserved. The onerous duties which fell to him were carried out 
with an entire absence of parade or with any desire to Court 
public applause, and his opinions have always commanded pro- 
found respect. His latest public utterance deprecating the merger 
of the Division in which he sat into the others is entitled to the 
greatest respect and doubtless will be so received by those who are 
considering at the moment the reconstruction of our tribunals. 
The second instance of the public recognition of occupants of the 
judicial Bench is the appointment of Lord Macmillan as Rede 
lecturer at Cambridge for 1934, this following immediately upon 
his being made a Trustee of the British Museum, a post, purely 
honorary, but which has often been coveted for the stamp of 
distinction which it confers upon the holder. Lord Houghton 
tried for long to get co-opted, and it was only after years of 
struggle that he attained the dignity he desiderated. It may not be 
an equally high distinction te be.chosen as Rede lecturer at Cam- 
bridge, but it may be recalled that when in 1858 the endowment, 
out of which the lectureship has been founded, was re-organised, 
it was directed that a lecture should be delivered annually in term 
time “by a man of eminence in science or literature to be appoin- 
ted by the Vice-Chancellor’, Many noted lecturers have been 
appointed in the past, and in the new nominee Cambridge will find 
one worthy to follow in their steps.—SJ., 1933, p. 873. 


Disinheritance —The Powers of Risinheritance Bill, which has 
been introduced in the House of Commens by Sir J. Wardlaw 
Milne, raises once again a question which has exercised the public 
mind for many. years past, and which is by no means free from 
difficulties. The Bill proposes that if a surviving spouse or any 
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surviving child of a testator is without adequate provision for his 
or her proper maintenance, education or advancement in life, the 
Court may at its discretion, on application by or on bebalf of such 
spouse or child, order that such provision as the Court thinks fit 
shall be made out of the net estate of such testator for the main- 
tenance, education or advancement of such spouse or child. Where 
the net estate of a testator does not exceed £2,000 in value, the 
proceedings are to be assigned to the jurisdiction of the County 
Court. Only those lawyers whose practice brings them into touch 
constantly with family affairs can appreciate the complexities and 
difficulties likely to arise in revising the deliberate testamentary 
dispositions of a deceased person. Everybody will agree that 
from time to time scandalous instances of cruelty and vindictive- 
ness are apparent in the wills of persons deceased ; but one trouble 
is that the person accused of this malicious cruelty is no longer 
here to answer the accusation. It might well be that in any such 
case a sufficient answer would be forthcoming were the testator 
available to explain the whole of the facts which had led him to 
make the seemingly inhuman will. On the other hand, there are 
numerous cases in which elderly testators have been “got hold 
of” (to use a popular phrase) by scheming friends and relatives, 
and have been inspired to deprive those nearest to them of the 
provision to which they had been led to look forward perhaps over 
a long period of years. As we understand the measure introduced 
by Sir John Wardlaw Milne, it does not seek to interfere in any 
way with the ordinary practice of the Courts in dealing with 
allegations of “undue influence”. It simply aims at the bare fact 
of a spouse or a child being left unprovided for or inadequately 
provided for, and gives opportunity to the Court, upon proof of 
such circumstances, to adjust matters subject the right to refuse 
to do so in any case where good reason for exclusion may be 
shown. We hope to deal with the proposals in greater detail at 
some future date.—SJ., 1933, p. 873. 


British-born Wives of Aliens —On 17th November, 1933, the 
British Nationality and Status of Aliens Act, 1933, received the 
Royal Assent. The Act is in effect a one section statute, substitu- 
ting a new provision for S. 10 of the British Nationality and 
Status of Aliens Act, 1914. The rule is re-enacted that the wife 
of a British subject is deemed a British subject and the wife of an 
alien to be an alien, but it is now subject to certain qualifi- 
cations. The first is that where a woman who at the time of her 
marriage was a British subject has married an alien she still 
remains a British subject, unless by reason of her marriage she 
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acquired the nationality of her husband. A similar rule applies 
where a man has during the continuance of his marriage ceased to 
bea British subject, except that where the wife also acquires a 
new nationality by reason of her husband’s acquisition she may 
at any time within twelve months from the date on which she so 
acquired that nationality or in special circumstances within any 
later time allowed by the Secretary of State, make a declaration 
that she desires to remain a British subject, upon which she is 
deemed to remain British. On the other hand, the wife of an alien 
who obtains a certificate of naturalisation may only become 
British herself from 1st January, 1934, onwards, by making a 
declaration to that effect, within twelve months from the date of 
the certificate or such longer time as is allowed by the Secretary 
of State. The British-born wife of an alien whose country is at 
war with His Majesty may still obtain a certificate of naturalisa- 
tion as a British subject on making a declaration of her desire 
to resume British nationality, as she could under S. 10 of the 
principal Act. The Act takes effect from 17th November, except 
with regard to the one provision mentioned above, and is retros- 
pective with regard to British-born wives who are to remain 
British in spite of having married aliens. The passing of the Act 
thus brings to an end a serious injustice surviving from the days 
when the husband and wife were one person in law and the 


husband was that one.—S.J., 1933, p. 874. 


ny 


Insanity by Presumption—The astonishing episode of a sane 
woman being dragged from her home, driven in an ambulance to 
a lunatic asylum and putto bed there-—all without any proof of 
identity—will amaze those who have’old-fashioned ideas about the 
liberty of the subject. One is tempted to think that some mental 
specialists would be as fitinmates as some of their patients, for 
obviously, the more desperately indignant a sane person thus 
kidnapped became, the more insane he would seem. That is 
certainly what happened to Lord St. Leonards at a time when he 
was Chancellor of Ireland, on the occasion of a visit which he 
arranged with Sir Philip Crampton, the Surgeon-General, to make 
to the asylum at Finglas, near Dublin. A practical joker, having 
got hold of the details of the proposed visit, sent word to the 
authorities to expect a patient “who thought himself one of the 
judges or some great person of that sort”. When Lord St. Leon- 
ards arrived, he was told that the Surgeon-General had not come 
yet, but was expected. “Then”, said he, “I shall inspect some of 
the rooms till he arrives”. “Oh, sir, we could not permit that at 
all” “Then I will walk awhile in the garden”. “We cannot let 
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you go there either.” “What! don’t you know that I am the Lord 
Chancellor?” “We have four Lord Chancellors here already”. 
When at last Crampton arrived and asked whether the Chancellor 
had come, the keepers replied: “Yes, sir, we have him safe, but he 
threatens to be the most violent patient in the house’.—SJ., 1933, 
p. 882. 


The Standing Committee on Law Revision.—The Lord 
Chancellor has taken an important step towards revision of the 
Law. As we noted last week (ante, p. 36), he has decided “ to 
establish a Standing Committee to consider how far, having regard 
to the Statute Law and to judicial decisions, such legal maxims and 
doctrines as the Lord Chancellor may from time to time refer to 
them require revision in modern conditions’, And for a beginning 
he refers to the questions of contribution between tort feasors ; of 
the maxim actio personalis moritur cum persona; of the liability of 
a husband for his wife’s torts; and the recovery of interest in 
Civd Proceedings. The Committee will be presided over by the 
Master of the Rolls, and it includes Lord Wright, Lord Justice 
Romer, Mr. Justice Swift, Mr. Justice Goddard, Sir Claud Schuster 
and Mr. Topham, K. C. Altogether in consists of 14 members.— 
L. J., 1934, p. 37. 


The Subjects for Revision.—As regards some of these subjects, 
the Lord Chancellor gives a reference to a leading decision. The 
general rule ot non-liabılity to contribution as between tort-feasors 
is contained in Merryweather v. Nixan, (1799, 1 Sm. L. C., 13th 
Ed., 449), but it was confned by Lord Herschell in Palmer v. 
Wick & Co., Lid., (1894, A. C. 310) to cases where the tort-feasor 
claiming contribution knew that he was doing wrong. The 
Committee will have to consider whethor the rule 1s justified, and, 
if so, whether the exception imposes a sufficient qualification on it. 
The actio personalis moritur maxim, of course, requires amend- 
ment, and is the most urgent of the matters referred to the 
Committee. It has come to the frontin connection with motor-car 
fatalities, and as we showed recently (76 L. J., p. 130), it makes 
third party insurance useless in cases where the motorist who causes 
injury 1s himself killed. Recent decisions have shown—in particular 
Edwards v. Porter, (1925, A. C. 1; % L. J., K. B. 65) —that the 
husband will escape liability if the tort is incident to a contract, 
though whether the Married Women’s Property Acts have left the 
husband liable on a simple tort remains in doubt. Lord Birkenhead 
and Lord Cave, in that case, held that the Common Law rule as to 
the husband’s liability had been abrogated, but it was decided on 


~w. 


e 
118 THE MADRAS LAW JOURNAL. [ VOL. 


the question of contract. It seems pretty clear that the view of- 
Lord Birkenhead and Lord Cave should be adopted. The question 
of the recovery of interest was considered in London, Chatham & 
Dover Railway v. South-Eastern Railway, (1893, A. C. 429; L. J. 
Ch, 93). It depends largely on S. 28 of the Civil Procedure Act, 
1833, and it will be useful to have the matter placed on a definite 
and satisfactory basis.—L. J., 1934, p. 37. 


The Object of a Revision Committee.— When once the Lard, 
Chancellor’s Standing Committee has got to work, it is likely to 
have plenty of uncertainties and anomalies in the Law to deal 
with. The idea of such a Committee is not new, and an interesting 
account of its evolution has been given by Mr, Claud Mullins in- 
Chap. 12, “ The Key Remedy”, of In Quest of Justice. He traces 
it back to John Stuart Mill in Representative Government, though 
probably enough itis to be found in Bentham’s writings. The 
complete scheme would be that the Law should be codified, and 
thereafter kept up to date by the recommendations of a Revision 
Committee. But while parts of the Law have in recent times been 
codified with success, codification of the whole Law—and by this 
ig meant, in the main, codification of case law—has not been 
regarded as practicable. Lord Westbury endeavoured to start 
such a scheme, but it came to nothing, and the later instances to 
which we have referred—the Bills of-Exchange Act, the Sale of 
Goods Act, and the Marine Insurance Act—came into being under 
different auspices. But short of codification there is much that 
can be done to correct the errors and fill the gaps of Judge-made 
law. At-present this awaits the chance of litigation. All that is 
now proposed is for the Standing Committee to report to the Lord 
Chancellor, and it will be for the Lord Chancellor to consider as 
to legislation to give effect to the report. Mr. Mullins’ plan was 
bolder. He foresaw the disappearance of the House of Lords as 
the final tribunal of appeal, and would have used the Law Lords, 
thus set free, for the work of law amendment. “The new 
authority,” he said, ‘ would clarify our private law and would put 
an end to the chaos which is now engulfing us.” But he put it 
forward as a dream. In the Lord Chancellor’s Standing Committee 
we have the reality. How far it will be effective only expcrience 
can show.—L. J., 1934, p. 37. 


The Gold Clause—Four Judges have decided that a “ gold, 
clause”—a clause requiring that a debt on a bond shall be paid in. 
gold coin of the United Kingdom of specified weight and fineness 


—is satisfied, since gold coins are not available, by payment in 
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English currency. It was a term of the bond that it should be 
construed and the rights of the parties regulated according to the 
Law of England. The case was Feist v, Societe Belge d’Electricite 
(49 T. L. R. 8, 344), and the Judges were Farwell, J., and 
(affirming his decision) Lord Hanworth, M. R. and Lawrence and 
Romer, L. JJ. Five Judges in the House of Lords (Lords Atkin, 
Warrington, Tomlin, Russell and Wright) have reversed this 
result (reported p. 27 ante), and have held that the bond is 
payable according to the value if paid in gold coins. The former 
four relied on the simple and apparently satisfactory reason that, 
under the Currency and Bank Notes Act, 1928, payment in gold coin 
had become impracticable, and whatever was legal currency to the 
extent of the face value of the bond took its place. The House of 
Lords, in which the leading judgment was delivered by Lord 
Russell, objected that this gave no effect to the “ gold clause”, and 
admitting that literal effect could not be given to it, proceeded to 
redraft the clause so as to carry out what was presumed to be the 
intention of the parties. It is, however, a well-settled rule of 
construction that a document is to be construed in accordance with 
the words used—the intention is the intention as expressed—and 
though words may be altered or supplied when this is evidently 
required to make sense, this is done very sparingly. It may be 
thought that the House of Lords, in altering the words of the 
Gold Clause, have carried this relaxation unduly far.—L. J., 1934, 
p. 38. : 


An Original Lessee’s Liability—If any thing in the law of 
Landlord and Tenant is regarded as quite settled it is that a lessee 
cannot get rid of his liability to the lessor by assigning the lease. 
The assignee may also become liable and, indeed, as between 
himself and the lessee, he is treated as primarily liable, the lessee 
being a surety for him. But there will be great joy among original 
lessees should the doubt as to their continued liability expressed 
by Mr. G. D. Muggeridge in an article in the Law Quarterly 
Review Review for January prove to be well founded. The 
liability, he says, depended on the Statute of Henry VIII, known 
as the Graunties of Reversion Act; but that was repealed by the 
Law of Property Act, 1925, and he questions whether there is 
anything in this Act to preserve the lessee’s liability. According to 
Wolstenholme and Cherry, 12th ed., p. 141, the Statute of Henry 
VIII is, in effect, preserved by S. 141 (4) of the Act of 1925. But 
Mr. Muggeridge doubts if this'is so. The matter is interesting, 
and if original lessees have got rid of their liability by an oversight 
in drafting there will, as we have said, be much rejoicing. : But 
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this, we fear, would be short lived. The amendment necessary to 
restore the settled rule would probably soon be made.—L. J., 1934, 
p. 71, 


Safety on the Road.—The announcement made by the Minister 
of Transport in the House of Commons on Monday, that steps 
were to be taken at once, by legislation, by regulation and by other 
administrative action, to reduce the present appalling number of 
road accidents, was not unexpected, but is none the less welcome. 
Everyone, indeed, agrees that something must be done, and done 
at once; during the past week the Home Office has communicated 
with justices on the subject; and the Automobile Association, 
the Royal Automobile Club and the Motor Hirers and Coach Ser- 
vices Association have each, amongst others, set out their proposals. 
Weare glad to observe that there appears at last to be a general 
recognition—We are not now referring to the suggestions of the 
motorists’ associations—that all classes of tiaffic must submit to 
such degree of regulation as is necessary to ensure the greatest 
common safety. If the new legislation and the new regulations 
are framed on these lines and with the single object of the safety of 
the individual in view, we are confident that a great improvement 
can be effected in regard to a state of affairs which is at present 
tolerated only because its real extent in human suffering and loss is 
not properly realised.— L.J., 1934, p. 71. 


Nullity: But not Quite--The husband’s unhappy lot under 
the laws of this country was again illustrated and exemplified by 
a case in the Divorce Court last week. A decree of nullity, you 
might have thought, was a very drastic affair, declaring in effect, 
that the marriage between A and B was null and void and that the- 
parties were—as they were before the ceremony. But-this is not 
quite so, as this brief Times report of Edwards v. Edwards, other- 
wise Cowian, will indicate :—. 

The husband petitioner had been granted a decree mist of 
nullity which was made absolute on July, 1924, 1933. The wife 
respondent petitioned for maintenance. In his report the Registrar 
submitted on the facts that the petition should be dismissed, and 
said that there was no reported authority directly supporting such 
an application. The respondent moved for a variation of the 
Registrar’s report whereby she should have an allowance from the 
petitioner, 

Mr. Talbot-Ponsonby, for the respondent, said that ii Court. 
had power under S. 190 of the Judicature (Consolidation) Act, 
1925, to make an order for maintenance despite the fact that the 
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respondent was the applicant. It had been done by the Court in 
other cases. 

Mr. H. W. Barnard appeared for the petitioner. 

The President made an order for maintenance at the rate of 
10s. a week while the respondent should remain unmarried, the 
order being subject to review in two years’ time. An order was 
made for the respondent’s costs to be paid by the petitioner. 

Punch’s advice to men about to get married has still its ancient 
force— and this much more.— L.J., 1934, p. 79, 


The Finance of ihe Supreme Court.—The yearly Account of 
Receipts and Expenditure of the High Court and Court of Appeal 
for 1932-1933, which has just been issued as a White Paper, 
shows that the administration of justice is not only no charge to 
the State, but is at present showing a profit—for the year 1932- 
1933 of more than 88,298). And if to this fugure are added the 
salary of the Lord Chancellor; the proportion of judges’ and other 
official salaries and expenses attributable to criminal business, the 
pensions of Lord Chancellors, the proportion of the pensions of 
Judges attributable to criminal business and the expenses of Pen- 
sions Appeal Tribunals, this substantial profit is doubled. The 
expenditure figures include maintenance of buildings and furniture, 
rates (22,089/.), and superannuation, in addition to all salaries and 
other expenses, and a grant of 6,500/. in aid of the expenses of 
administering the Poor Persons Rules., It is obviously a sound 
principle that the taxpayer should not be charged with the cost of 
the administration of civil justice; but there seems to be no good 
reason why civil litigants should pay the salary of the Lord 
Chancellor or that proportion of the salaries and expenses of 
judges and officials which is attributable to criminal business— 
those expenses should be borne by the gefleral body of taxpayers. 
A surplus of more than 150,000/. seems to indicate that Court fees 
might be reduced and the cost of litigation thereby lessened.—L. 
J., 1934, p. 88. 3 


Protection of Judges.—While the Government’s delay in res- 
toring the salaries of the judges is becoming more and more 
incomprehensible, Lord Rankeillour is making a praiseworthy 
attempt to safeguard their independence—or what is left of it~ 
against further or future assaults or inroads. Forgetting the 
distinction between High Court Judges and the others, he embraces 
not only the Lords of Appeal in Ordinary, the members of the 
Judicial Committee of the Privy Council, the Lords Justices and 
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the puisnes, but the County Court judges, the Metropolitan 
Magistrates, the Scottish judges also, and those of Northern 
Ireland, including the Chairman of Quarter Sessions aud the 
Recorders of Belfast and Londonderry, the Chairman and Recor- 
ders of Northern Ireland discharging functions similar to those of 
our County Court judges. 


The Preamble of the Bill is a long and worthy Preamble. The 
final “whereas” is as follows: 


“And whereas it is highly expedient in the interest of justice 
that their traditional independence should be confirmed and 
maintained .. .” 


Another is: “Whereas by long usage their administration of 
the law is withdrawn from the Parliamentary supervision and dis- 
cussion to which the conduct of his Majesty’s Services is 
subject ..... "DT. J.. 1934, p.95. 


It Must Pass?—The vital part is, of course, Clause 1 of the 
Bill: ‘1. No reference in any statute hereafter enacted to the rights, 
duties, salaries or emoluments of any persons which arise from 
the service of His Majesty or from the holding of any commission 
or office shall, unless expressly stated, be deemed to apply in the 
case of the holders or past holders of judicial office whose salaries 
are charged on the Consolidated Fund”. 


If this gets safely through Parliament and receives the Royal 
signature it will undoubtedly be a good thing and will achieve the 
desired end of all those good lawyers and other citizens who 
believe that the judges ought to be independent of the executive. 
In normal times it would sail through Parliament without a sound 
or motion of dissent savep perhaps, the snorts of those who thought 
it an unnecessary enactment of a proposition which no reasonable 
man (save in an unprecedented storm) would even dream of dis- 
puting. 


As things are, one is not so sure. The Mariners of 1931 did 
things in the deafening roar of the “unprecedented storm”. And 
if that section is passed, with the Preamble, it will in effect bea 
statutory declaration that the Mariners were wrong. Still, they 
can blame the legal advisers; who in their turn may say it was 
vacation; that their own law books were all mixed up with the 
charwomen on the floor during the annual cleaning; that the 
Libraries were closed during the hours when most needed; also 
that the Devils were out of town.—L.J., 1934, p. 96. 
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The Lord Chancellor's Multifarious Duties—Of all English 
public officials the Lord Chancellor appears to be easily first in the 
versatility of his employment, for, to put it colloquially, he has to 
turn his hand to the performance of the most extraordinarily 
diverse duties, a complete list of which it might be difficult for any 
one without inside information to furnish. As head of the law, he 
may preside in the Court of Appeal or,if he chooses, he may sit as 
a judge of first instance, as Lord Birkenhead did on several 
occasions ; in his hands are a multitude of appointments either on 
his own motion, or with a power of recommendation which in 
practice comes to the same thing—High Court judges, county 
court judges, justices of the peace, certain officials in the various 
departments of the High Court; he possesses, moreover, a large 
ecclesiastical patronage, the exercise of which occasionally brings 
upon him unmerited criticism; further, he has, as a well-known 
textbook states in adjoining entries in its index, “Custody of Great 
Seal,” “Custody of Lunatics’. So much for his legal duties and 
patronage. His political duties have also to be remembered. As 
Speaker of the House of Lords he presides over the deliberations 
of the Upper House, and he is one of the most important members 
of the Cabinet, upon whose opinion as to matters involving legal 
considerations his colleagues largely rely. This formidable list of 
duties has fallen to the present Lord Chancellor as it has done to 
his predecessors in title, but, as he disclosed in his admirable ad- 
dress in connection with the opening of the new Law Library at 
“Birmingham recently, he had a novel duty to perform when he was 
appointed Lord Chancellor. As he informed his audience, he was 
told that he must formally resign the office he had been holding for 
some time, namely, that of Lord Justice of Appeal, and, accor- 
dingly, he wrote a letter to himself as Lord Chancellor tendering 
his resignation, and then, as he added, came the opportunity ofa 
lifetime—to write back to himself thanking him for his services to 
the State and wishing himself many happy and successful years 
as Lord Chancellor! This Gilbertian situation greatly tickled his 
audience. But apart from the comical embroidery with which 
Lord Sankey invested the incident, it is interesting as showing that 
although the office of Lord Justice is in the gift of the Prime 
Minister, apparently resignation of the same position is directed to 
the Lord Chancellor to be conveyed to the proper quarter,—L, T., 
1934, p. 98. 


ny 


History of Torture-~—-The familiar line of Robert Burns’ 
“man’s inhumanity to man” finds ample illustration in the book 
just issued on “The History of Torture in England,” by Dr. L.A.. 
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Parry,-with its full details of the lengths to which men have gone 
in the past in inflicting punishment in its most cruel forms on their 
fellow men and in the attempts to extract confessions of guilt 
from frenzied prisoners, Reflecting on the extremes of cruelty 
inflicted we are less inclined to accept the saying about “the good 
old days,” many of which were the very antithesis of “good”. 
Happily we have outlived the idea that it is fitting to place men or 
women in the pillory and connive at the practice of allowing them, 
to be pelted with eggs whose pristine freshness has long since 
vanished, or to put their fingers in thumbscrews or their legs in 
“boots,” as was sometimes done in Scotland during “the killing 
times”, or otherwise drive them mad by equally cruel tortures. , In 
his “General view of the Criminal Law”, the late Sir Fitzjames 
Stephen has an interesting note on this subject. During the dis- 
cussions which took place on the Indian Code of Criminal Proce- 
dure in 1872, he tells us that some observations were made on the 
reasons which occasionally led native police officers to apply torture 
tp prisoners, whereupon an experienced civil officer observed: 
“There is a great deal of laziness init. It is far pleasanter to sit 
comfortably in the shade rubbing red pepper into a poor devil’s 
eyes than to go about in the sun hunting up evidence”. This was 
anew view to Stephen, but he had no doubt of its truth. The 
Star Chamber was never very squeamish in meting out punish- 
ment to those who had come athwart its ordinances, but there was 
occasionally-a savage humour in its sentences, as was the case 
when a man who objected on religious grounds to eat swine’s flesh, 
was sentenced to be imprisoned and to be fed on no meat but pork. 
While as a people we may not yet have reached “perfection’s 
sacred heights,” we have at least learned to treat even malefactors 
with more humanity than our ancestors did, and that is some- 
thing. —L.T., 1934, p. 99. 

Publicity and Justice -—Much may be said for the view that 
the particularly dirty linen of the Church should be scoured in the 
unshaded glare of uncensored and unlimited publicity. This 
appears from the fact that much was said in favour of that view by 
eminent lawyers and Churchmen at the Church Assembly, inclu- 
ding Mr. Walter Monckton, K. C., the Bishop of Norwich, Lord 
Bath and Lord Hugh Cecil. Twelve Bishops were of the same, 
opinion and twelve were not; and although clergy and laity are 
overwhelmingly in favour of the proposed measure, it was not 
carried in the Assembly. 

Said Mr. Monckton: “Publicity is one of the essential fea- 
tures of justice. It has been said that publicity is the soul of. 
justige. ‘Fhe Judge, while trying a case, is on trial himself”, 





I ` 


LXVI] THE -MADRAS LAW- JOURNAL. - 425 


“Probably he said more and better than this, and this injustice has 
-been dohe by the limited publicity given to his speech in the Times 
report. Many a lawyer has suffered (as well as benefited) from 
"this form of injustice: A . 


“No reasonable man would deny the purging and salutary effect 
of publicity ; but there must be some limit to its utility and its 
justice. It ought, perhaps, to have some reference to the subject- 
matter and the occasion. It may be that the rare offences of the 
Clergy calling for a public trial might, without injury to the 
Church or the State, be served by the publicity allowance accorded 
‘to a divorce case. The Ecclesiastical Courts (Regulation of 
Reports) Measure asks for no less.—L.J. 1934, p. 112. 


_ Effect on Judges.—I don’t know whether the Divorce Court 
judges have depreciated since the Judicial Proceedings (Regulation 
of Reports) Act was passed in 1926. It has had the effect of im- 
proving and amplifying their judgments; labour in vain it has 
frequently proved; for the reporter who would have found 
excellent copy in the back-chat of cross-examination knows that the 
news editor will regard the judgment as stale and unprintable stuff 
of no news value to the constant reader. But surely a Court-full 
of lawyers and laymen provides publicity enough to keep the judge 
up to “scratch” ; so that “while trying a case” he may still enjoy 
the advantage of feeling that he “is on trial himself”? On the 
other hand, the news or publicity value of a Judge has not always 
improved his judicial quality. 


Time was, of course, when men believed in iti fullest possible 
publicity, not only for trials but for executions. Tyburn was a 
place of educational entertainment Heads on pikes and a convict 
kicking himself to death at the end of a rope were regarded as 
useful forms of publicity. And there dre still many who, not with- 
out reason, regard the statutory limitation on the freedom of the 
press in reporting divorce cases as a very bad thing. Yet the tax- 
paying, newspaper-reading citizen goes about wearing much the 
same worried look of personal liberty and responsibility as he wore 
before the passing of the . Judicial Proceedings ceuatee of 
Reno) Act, 1926,—L. J., 1934, p. 12. 


á K. G on Judgei—Lawyers have a useful finger in almost 
every pie. We have seen how the Attorney-General, Mr. Walter 
Monckton, K.C., and others play their part in directing or forming. 
ecclesiastical policy; it is not forgotten that an Archbishop once 
described Lord Sankey as the founder and inspirer of the Church 
in Wales—or words to that effect. . ae 
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Elsewhere, last week, before a large audience in the National 
Liberal Club, Mr. Norman Birkett, K. C., a nonconformist, with 
Mr. Cyril Asquith, barrister-at-law, in the Chair, spoke eloquently 
on the subject of personal liberty, expressing views on political 
and economic questions not wholly in accordance with ‘those 
advocated by other politically-minded members of the legal pro- 
fession. Fascism, as well as the views of Sir Stafford Cripps, K. 
C., were mentioned in terms not altogether of commendation; but 
he came at last to a proposition with which no lawyer worth 
mentioning or other lover of liberty will disagree: 

“Though the law came in for a great deal of criticism, and 
justly, one of the great safeguards to personal liberty was the law 
as administered by the judges. The complete separation of the 
Judiciary from the Executive was vital. If they allowed the 
supremacy of Parliament to be undermined, if they allowed the 
function of the Judiciary to be encroached upon by the Executive, 
they would find as surely as night. followed day that those things 
which were the consequence of rules of law would be undermined. 
From all points of view the interference with the salaries of the 
judges was a very great mistake. The Judiciary was ever keen to 
see that the liberty of the subject was maintained”. —L. J., 1934, 
>. 112. 


The “Gladsome Light”—In his short study entitled “Courtney 
Stanhope Kenny, 1847—1930”, taken from the Proceedings of the 
British Academy and published as a separate brochure by 
Mr. Humphrey Milford, stress is laid by Professor Hazeltine on the 
late Professor Kenny’s belief in the case-method of teaching law. 
Lord Coke thought that “a substantial and compendious report of 
a case rightly adjudged . . . doth open the window of the 
laws, to let in the gladsome light, whereby the right reason of the 
rule (the beauty of the Law) may be clearly discerned”. Profes- 
sor Hazeltine quotes that statement in praise of the concrete, and 
tells us that Professor Maitland, in Kenny’s presence, at a meeting 
of the Cambridge Law Club in 1901, expressed the view that 
beginners in law were "too ignorant of life”, and should be plunged 
at once into Kenny’s “Case Book on Criminal Law.” In his books, 
it is noted, Kenny “had an eye to those cases wherein not only 
questions of law, but the facts also, were of interest”. Case-study, 
in Kenny’s view, presented to the mind both sides of a dispute in 
litigation that had begun because there was a doubt. “It is,” he 
said, “by actively thinking out the proverbial ‘competition of 
opposite analogies’, which created the doubt, that a legal 
habit of mind is formed—a possession still more valuable to the 
busy practitioner than even legal erudition itself”. He claimed 
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that one of his books of cases had "the advantage of giving the 
student the arguments for the losing side”, adding that without 
knowing both sides of each case, the perusal of a summary of 
cases did not constitute “case study”. Herbert Spencer once 
wrote that the mental quality of a man could be gauged by his 
attitude to general propositions, but in spite of that law students 
and others like to find principles, so to say, clothed with facts, and 
if those facts are at all striking or picturesque, so much the better 
for their memories, and the spontaneous interest aroused. All 
English law students are grateful to Professor Kenny for all he 
did for them in this regard.—L.T., 1934, p.124. 





Qualification for Chancellorship.—As has been pointed out, 
Shaftesbury was the last instance of a person being appointed to 
the office of Lord Chancellor without having had a legal training. 
We naturally associate the head of the law with a distinuguished 

_ member of the Profession who has risen from the Junior Bar to 
that of King’s Counsel or in some cases has graduated, so to speak, 
as a judge, either of the High Court or of the Court of Appeal, and 
who by his merits has been deemed worthy of the highest place. 
But though convention has hardened into an inflexible rule that 
the Lord Chancellor must have had a legal training, and one of 
some years’ duration, there is nothing in the law, as the late pro- 
fessor Maitland pointed out, which confines the choice that can be 
made by the King or the Prime Minister to such an one; and there 
are plenty of ancient precedents for the choice of a Bishop. 
Judges of the Court of Appeal and of the High Court must by 
statute be of so many years’ standing at the Bar before being 
eligible for appointment; no such technical qualification is imposed 
by statute in the case of the Lord Chancellor; but, as we have said, 
convention does what the statute has ‘not found it necessary to 
do.—L.T., 1934, p. 133. 





Law and Religion.—Lord Macmillan, whose public utterances 
are invariably characterised by felicity of phrasing as well as by 
the presentation of truth in a new and interesting light, was dis- 
coursing recently in Edinburgh on “Law and Religion”, a subject 
which he treated in masterly fashion, and his address, now avail- 
able in a pamphlet pubished by the proprietors of the Scottish Law 
Review, is deserving of careful study, Pointing out how the whole 
of the Bible is permeated with legal phraseology, and instancing a 
passage from the sixth chapter of “Leviticus” as containing within 
its short compass a whole group of civil wrongs relating to deposit 
or bailment, partnership, deceit, trover, detinue and trespass Where 
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-they are treated as the subject not only of legal reparation but also 
of spiritual atonement and forgiveness; he went on to say that 
“even in ihe “Psalms”, one of the least legal books of the Old 
. Testament, he found the words “judge” and “judgment” employed 
over eighty, times, the word “statute” twenty times, and the word 
“daw” thirty times. At one time, as he said, the blending of theo- 
logy and. law both in -England and in Scotland, but especially in the 
latter country, was very marked. To this day the rules laid down 
Jin the book of “Leviticus” on the subject of incest are part of.the 
law. of Scotland, and till comparatively recent days statements as 
to Christianity being part of the law of England-were frequent on 
the lips of the Judges, Chief Justice Best said that “there is no 
act which Christianity forbids that the law will not reach; if it 
were otherwise, Christianity would not be, as it has always been 
held to'be, part of the law of England”. After quoting this, Lord 
Macmillan adds that a modern writer’s comment on it is brief and 
‘pointed tr “This is nonsense. For éxample, a. man may do a 
selfish and- malicious act on his own land bn purpose to injure his 
neighbour, and the common law does not forbid it, sò long as it is 
‘not a public nuisance. ‘In like manner he may take advantage of 
the un-Christian doctrine of caveat emptor”. Tt is true we have 
moved some distance from the old standpoint which regarded law 
and religion as almost synonymous terms, but more recently there 
has been observable a marked demand for a higher ethical stan- 
dard., - Thus, Professor Jenks in his work “The New Jurisprud- 
ence’, says that “law may be defined provisionally as the force 
which makes,for righteousness”; and it is not without significance 
that. several recent writers on legal rights and obligations have 
protested against the doctrine laid down in Bradford Corporation 

w. Pickles, (1895) A. C. 587, and we find Professor Goodhart 
dai that sooner or later English law will have to be changed 
go as.to include the principle laid down in S. 226 of the German 
Civil Code: “The exercise of a right which can have no purpose 
except the infliction of injury on another is unlawful”, an enact- 
ment which at least seeks to embody. what we know .as the golden 
ryle —S. Ji, "1934, p. 125. 
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_, Law Students’ Protest —Relations between examinees and 
examiners, it may be suspected, are not always of the most cordial 
description, Candidates who have been “plucked” think themselves 
hardly treated. One who had undergone this affliction explained 
that. the.examiner asked him all the wrong questions; another 
~in alaw ‘examination—cautiously countered each question 
withe the ~ _non-committal answer, nit all depends”, but even 
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this did not avail him in the eyes of thé examiner..\ As.a‘rule 
the unlucky in examinations content: themselves by bemoaning’ 
their untoward fate and hope for better things next :time. A 
very different attitude is, however, revealed in a recent. issué of 
the American Bar Association Journal, where we read that a body 
of law students in the State of California, who had been un- 
successful in a recent examination declined to take their defeat 
without a vigorous protest. It seems that the casualty list on the 
occasion in question had been on a devastating scale, so. much go, 
as to lead the disappointed candidates to allege that they. had had 
unfair treatment; and not content with this, they brought the 
matter by way of complaint before the Supreme Court of. the 
State. After hearing parties the Court decided that further 
investigations were necessary, but meanwhile an order was made 
that the unsuccessful candidates should be permitted to sit agaim 
this month instead of having to wait several terms before being 
allowed to submit themselves for re-examination. At least they: 
have taken this much by their motion, and probably at: the 
forthcoming sederunt, as our Scots’ friends say, the examiners 
may see their way to temper justice with mercy. The situation is a 
novel one, and doubtless the outcome will be waited with much. 
interest.—S. J., 1934, p. 125. 





Pe tiy 3 
Street Playgrounds.—The movement on the part of. the 
London Committee of the National “ Safety First” Association to. 
secure the closing of certain streets to traffic in the poorer districts. 
of London where there is a large juvenile population so that the 
youngsters who play about may do so in safety is one that will 
call out the sympathy of the public generally. The idea is that 
streets which are known to be playgrounds for children shali, be 
closed to through traffic during certain hours of the day when the 
children are not in school; and that thfs shall be done only where 
there are no parks or other proper playgrounds for the. children: 
Tt could, we think. be arranged without any undue inconvenience. 
for this to be done; but the notices which would have to be, fixed 
up warning drivers of vehicles would, we think, have'te be. of-a 
distinctive character applicable both to the closing and the “ open ” 
hours; and if at the same time a general speed limit in such streets 
could be imposed that would all help to diminish , the fatalities: 
among children of tender age. In fact, we think that without, 
much difficulty an extended “ one way traffic ” scheme could be 
applied to a large number of residential streets in, the poorer 
districts of London and other large towns. Many of these streets 
are only needed for delivery by milk-carts and other tradesmen’s 
vehicles.—S. J., 1934, p. 126. r 
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Surviving Usages in the Profession.—Members of the Legal 
Profession have often been accused of being the depositaries of 
much that has outlived its usefulness, and with being hidebound by 
ancient traditions from which the life has long vanished. Consider- 
ing their attachment to precedent and the excessive value placed 
upon it, there may be just a grain of truth in this charge levelled 
against lawyers, but even in their attitude to legal questions there 
are those who seek to face their problems afresh, incited thereto 
perhaps by the words of Mr. Justice Holmes that “ it is revolting 
to have no better reason for a rule than that so it was laid down 
in the time of Henry IV. It is still more revolting if the grounds 
upon which it was laid down have vanished long since and the rule 
simply persists from blind imitation of the past.” In-one aspect 
of their lives the Bar is conspicuous by the tenacity of their attach- 
ment to old tradition, as shown in their Court costume. Without 
his wig and gown the barrister would not be audible in open 
Court, and as regards the wig it is a mere survival in the Profession 
of what formerly was a universal habit of the upper classes of 
society. We can never think of Dr. Johnson, for example, minus 
his wig, the foretop of which was always badly singed by the 
candle over which he stooped when reading at night. Laymen and 
ecclesiastics gradually abandoned the use of wigs, but the lawyers 
retained them as a distinctive badge of their calling, and so they 
remain to this day in England, in Scotland, as well as in some of the 
other British possessions; but we rarely think of them as a mere 
survival, so accustomed are we to see them in everyday use. A 
still more curious survival has been manifest during the last few 
days when Court mourning was decreed in connection with the 
passing under tragic circumstances of the King of the Belgians, 
whose nobility of character was universally acknowledged and 
whose death has been deeply mourned. As in name, at least, 
members of the Inner Bar“are attached to the Court—for are they 
not His Majesty’s counsel learned in the law ?—it is incumbent on 
them to wear mourning, which includes not only a different form 
of band, but also weepers, the broad band of white linen attached 
to the cuffs of their gowns. Weepers at one time were in general 
use at funerals, but have now almost, if not entirely, disappeared 
save inthis branch of the Legal Profession—another instance, 
the cynic would say, of their clinging to outworn ideas and uses. 
At least this can be said, that the weepers typify the readiness of 
King’s Counsel to-comply with the desire of the King to give 
outward expression to their sorrow at the passing of one of the 
great ones of the earth—L. T., 1934, p. 153. 
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Annoyance Jury.—tIn one of its recent reprints from its issues. 
of a century ago, a reference was to be found in The Times tua 
meeting of the Annoyance Jury for Westminster, to receive the 
report of the deputation who had waited on the chairman of the 
Court of Burgesses relative to the appropriation of the fines’ 
imposed by the court for non-service and non-performance of the’ 
duties of constable and annoyance jury. To most readers this 
curious extract can have conveyed nothing, or very little. At one 
time, and that not so very long ago, the faith of the English people 
in the efficacy of the jury in arriving at the truth of every 
possible question was almost touching ; now we seem to be verging 
to the other extreme in minimising the importance of the jury 
save in criminal cases. Did not Lord Justice Maugham open a 
recent debate at one of the legal societies favouring the abolition 
of the jury altogether in civil cases? We. have not yet come to 
that in actual fact, but we make much less use of the jury than 
did our forefathers, who, not content with the jury in ordinary 
cases, set up new ones, and among these was the Westminster 
Annoyance Jury, which was established by the statute 29 George 
II. cap. 25, whose title reads thus: “ An Act for appointing a 
sufficient number of constables for the service of the City and. 
Liberty of Westminster; and to compel proper persons to take 
upon them the office of jurymen to prevent nuisances and other 
offences within the said City and Liberty.”—L. T., 1934, p. 153. 
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Tue Ryotwarl LANDHOLDERS IN Mapras, by Mr. R. S. 
Vaidyanatha Aiyar, B.A. Published by C. V. Subramaniam Chetty 
& Co., Triplicane, Madras. Price Re. 1. 

That an equitable readjustment of land revenue would be one of 
the most urgent problems for the future legislators of this country, 
there could be little doubt and the Solution put forward by 
Mr. Vaidyanatha Aiyar in his memorandum as regards -ryotwari 
landholders is, that the land revenue levied should not be 2 
consolidated wet rate but a dry rate according to the yielding: 
capacity of the land with a separate water rate based on the 
expenditure actually incurred by the Government for the construc- 
tion and maintenance of water-works, the former alone being 
subject to variation on account of change in prices. Under the 
present. ‘arrangement, the Government obtains the benefit of the 
increase. not only in respect of the basic assessment but also in 
respect Of the irrigation tax which is originally settled pn the basis 
of expenditure incurred. The solution, though by no means 
complete or adequate, is undoubtedly attractive :and deserves. 
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consideration especially as that seems to be the rule adopted in 
other parts of India. If the solution is applied to South Kanara 
and Malabar, we apprehend there would be considerable reduction 
in the tax leviable as no expenditure of any kind is incurred there 
by the Government in supplying water, the whole expenditure 
being incurred by the ryot. This while showing the justice of 
the claim of the ryots of those Districts to reduction of the 
Government demand, might also indicate the practical difficulties 
in the way of the Government accepting the solution. 





' Law AnD ConTEMPorARY Prostems, by Duke University 
School of Law, Indianapolis. 

_ This is a new quarterly publication by the Duke University 
School of Law designed to focus opinion on subjects on which 
legislation is urgently demanded—not only legal opinion but also 
well-informed opinion of other persons acquainted with the subject 
on its economic, social and technological side. It is only with the 
aid of such opinion that legislation can proceed on sound and 
healthy lines. The electorate that give the mandate and the legis- 
lators that carry out the mandate require to be instructed, and 
uninstructed legislation, however well meant, will lead only to 
confusion. The subject discussed in this issue 1s the protection 
of the consumer of food and drugs. The other subjects selected 
for future consideration are: Low cost housing, agricultural 
marketing, interstate crime control, migratory divorce legislation, 
limitations on testamentary power on behalf of the testator’s 
immediate family, arbitration as a substitute for litigation, and the 
security devices of the instalment seller. Some of these subjects may 
not be of immediate interest to us in India though some like protec- 
tion of consumers of food, agricultural marketing or security 
devices are not without interest to us. All these problems are 
sooner or later likely to be insistent in this country also anda 
knowledge in advance of the legislative proposals in other 
countries is useful both in the way of helping useful legislation 
and preventing mischievous or useless ones. 


INSTITUTIONS For Errina AND Detinquent Minors, Series 
of League of Nations Publications, IV. Social, 1934, IV. 1. 
Published by the Publications Department of the League of 
Nations, Geneva (Switzerland). Price 7s, 6d. 

' This is the last of the series dealing with special jurisdic- 
tion relating to minors issued as a result of the labours of 
the Child Welfare Committee of the League of Nations. The 

first pf the series dealt with the auxiliary services of Juvenile 
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Courts; the second with organisation of Juvenile Courts and this, 
the last, with other institutions. Juvenile Courts, hostels, reforma- 
tories, industrial schools, psychiatrical clinics, and foster homes, 
represent the lines on which the work of reformation has pro- 
ceeded. Some of the States in the United States of America seem 
to havespecialised in Juvenile Courts and foster homes seem to be 
the latest experiment adopted by some of the advanced States. The 
subject is one which no civilised country can afford to ignore and 
publications like the present are of the greatest educative value to 
well-meaning social reformers and zealous legislators whose 
uninstructed zeal generally leads to crude experiments. We, in 
India, require a larger co-operation of indigenous non-official 
agencies in the work of education and reformation which, it is 
hoped, the legislatures which will soon be called into being, will 
foster and encourage in a much larger measure than has been 
considered feasible at present. 





Tue Law oF Civit APPEALS IN BritisH Innia, by Dr. Nand 
Lal, B.A., LL. B. (Cantab), LL. D. Second Edition. Price Rs. 16, 


It is with pleasure that we received a copy of the second edi- 
tion of Dr. Nand Lal’s work “The Law of Civil Appeals in 
British India”. A new edition was looked forward for scme years 
and its appearance in 1934, twelve years after the publication of 
the first edition, is none too soon. The first edition of the work 
was reviewed favourably in the pages of this journal and has re- 
ceived the approbation of the judges of the various High Courts. 
The learned author has added nearly 500 pages of new matter, thus 
rendering the work more useful and up to date. All the cases that 
appeared since the appearance of the first edition have been noticed. 
The general scheme of the work is so well known to the profes- 
sion that it is unnecessary that we should again draw attention to 
it. We should, however, state that the learned author would have 
done well to draw attention to and to notice the several local 
amendments to the rules of the Civil Procedure Code relating to 
appeals made by the various High Courts under their rule-making 
powers. To refer to only one instance of an important amend- 
ment, the power of the appellate court to order a remand is no 
longer restricted in Madras to cases disposed of by the lower 
court on a preliminary point and the appellate court is expressly 
empowered to order a remand under O. 41, r. 23 when the justice 
of the case requires it and an appeal is consequently provided for 
against all remand orders under O. 43, r. 1 (u) read with O. 41, 
r. 23 as amended. We have no doubt that in the future editions 
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of the work the learned author will find it possible to notice all the 
local amendments to the various rules. 





Tar Law oF Evipence IN British Inpia, by Nrisinhadas 
Basu, B.L., Advocate, High Court, Calcutta. Second Edition, 1934. 
Published by the Eastern Law House, Calcutta. Price Rs. 12. 

We are in receipt of the second edition of the learned author’s 
Law of Evidence in British India. The distinguishing feature of 
this work is that the learned author aims at stating the principles 
underlying the various sections and the reasons of the rule em- 
bodied in them, Even when referring to the decisions he does not 
rest content with stating the points decided by them, but he states 
the principles on which the decisions are based without which they 
would be merely empirical. Such a treatment of the enactment 
and the decisions based upon it is bound to be of special value. The’ 
author has drawn largely from English decisions and the leading 
works on the subject by Professor Wigmore and Mr. Chamber- 
layne and also the latest edition of Phipson’s Law of Evidence. 
It is needless to say that all the important decisions have been 
noted in their proper places. For convenience of reference to the- 
cases given in the body of the work, we should have preferred to 
have the refereuces to the reports as footnotes rather than in 
the body of the book itself. The appendices give the statement of’ 
objects and reasons and other historical information’and the allied 
enactments, The index to the work is full and will bè appreciat- 
ed. We have no doubt that this edition will enjoy popularity 
with the lawyers and judges. 





Tue Law or ADOPTION IN INDIA AND Burma, by J. L. Kapur, 
M.A., LL.B. (Cantab), Barrister-at-Law, with an Introduction by the 
Hon’ble Sir C. C. Ghose, Kt., Judge, High Court, Calcutta, 1933. 
Published by the Eastern Law House, Calcutta. 

The work under review differs widely from any ordinary text- 
book on the subject of adoption. It is intended not merely for 
the lawyer but for the jurist. The learned author has treated the 
subject historically and traced the law of adoption from the 
earliest times to the present day. He has compared the law of 
adoption as it prevailed under the Roman Law with that under the. 
Hindu system. He has also presented us with the forms of adop- 
tion under the German, French ahd American systems as also- the 
ancient Greek adoptions. The Burmese adoptions and the adop-, 
tions under the customary law of the Punjab have also been. dealt. 
with. The Hindu Law of adoption has been treated fully and in. 
all its aspects from the ancient authorities to the modern decisions 
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with the author’s opinions on disputed points. From the features 
of the book mentioned above, it will, we hope, be agreed that the 
work is one of very high value and must be widely appreciated for 
its worth by lawyers and scholars alike. 





Taz INDIAN Compantes Acr, 1913, by Kshetra Mohan 
Ghosh, Advocate, High Court, Calcutta. Second Edition, 1934. 
Published by the Eastern Law House, Calcutta. Price Rs, 8. 

That the second edition of this work has been called for 
within a very few years after the appearance of the first is suffi- 
cient proof of its popularity and usefulness. It combines in itself 
a hand-book for students preparing for an examination who can 
have a connected view of the subject from the introduction to the 
book, acommentary on the Act for the lawyer and a guide to the 
businessman and company promoter or company official by reason 
of the numerous forms given in it, the rules relating to stamp 
duties, the portion dealing with the income-tax on companies 
and the introduction itself. It is gratifying to learn that some 
portions on particular subjects like income-tax have been contribut- 
ed by specialists in the subjects. We have no doubt that the work 
will gain in popularity with the added matter given in this new 
edition, and will be widely used by all those having to do with 
Companies and Company Law. 


Taz Mazanar Acts. Edited by A. K. Doraiswamy Iyer, 
M.A., B.L., Advocate, Calicut, 1934. Price Re. 1, 

The object of this small book isto collect in one place all the 
enactments pertaining to Malabar where all the amendments and 
rules up to date have been incorporated. The Malabar resettle- 
ment notification and the annuity tables, appearing in the index 
will add to the usefuluess of the book. 





CasE-NOTED CRIMINAL ProceDURE Cope (Acr V or 1898), 
by T. R. Srinivasa Iyengar, B.A., B.L., Advocate, Triplicane, 
Madras, Published by the Law Publications, Ltd., Triplicane, 
Madras. Price Rs, 3. 

We have great pleasure in acknowledging the receipt of the 
Case-Noted Criminal Procedure Code by T. R. Srinivasa Iyengar, 
Advocate. It is a hand-book of Criminal Procedure Code useful 
as a book of ready reference in Court. 
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Lonpon Prisons or To-Day AND Yersterpay, by Albert 
Crew. 

The problems of prison and prisoners are very complex, They 

require an extensive knowledge of human nature and a scientific 
grasp and appreciation of criminal propensities. The growth of 
a tendency in modern times to make the prison a place for 
reformation of vicious natures or a sort of hospital for social 
misfits has gained considerable strength. Naturally, knowledge of 
the methods by which improvement could be effected in prisuns 
that are still terrible places, where cruelty, neglect and barbarity 
are rampant, has to be acquired. A book of this kind, so carefully 
dealing with the daily life in prisons of England, has' much to 
contribute to those who have a desire to engage themselves 
profitably in prison reforms, : 
_ The author, as a result of his numerous visits to the Londa 
prisons—Holloway, Pentonville, Wormwood Scrubs, Wandsworth 
and Brixton—has amassed much intimate knowledge of every 
phase of prison life and work, and has so ably narrated them as to 
picture to us what exactly a prison is, its pains and privileges, its 
food and discipline, its morals and religion. A comparative study 
of the conditions of prisons in England in the distant past and of 
later times when, with the zeal of men like Bentham, many 
salubrious changes were brought into existence, is presented us in 
these pages with a wealth of details. Prison, in fine, is depicted 
‘here as to-day a place where life, work, food and even leisure are 
governed and controlled by the State; where equal treatment is 
democratically dispensed to all within “its walls; and where the 
callous transgressor of laws is taught to live honestly and peace- 
ably with his fellowmen so as to induce in him, when he leaves the 
prison gates, thé desire of a normal citizen: of the civilized world 
seeking his fair chance of resuming good habits and work without 
loss of self-respect. . 





Trrratars Lawyers Diary, 1934. Published by Tripathi 
& Co., Princess Street, Bombay. Price Rs. 2. 
_ This useful, well bound and attractive diary has everything in 
its favour. Apart from its decent size, it has the necessary in- 
formation of the important provisions of the Civil Procedure Code 
and Court-fees ‘that a lawyer would require in his daily routine. 
‘We have pleasure in recommending it to Sery one belonging tò 
the Bar. 
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MAxHANLAL LAHA v. NAGENDRANATH ADHIKARI, I L.R, 
60 Cal. 379. ` i f 

-In this case, two out of threè members of a siete surren- 
dered their two-thirds share in their residential house in which 
they held a leasehold interest to the plaintiffs who held the 
superior interest inthe same and who were strangers to the 
family. They brought a suit for partition of the house against 
the other sharer; and the latter claimed to take the share of the 
plaintiffs at a valuation under S. 4 of the Partition ‘Act. The 
learned Judges have held that the surrender in favour ‘of the 
plaintiffs is not a “transfer” and that consequently the defend- 
ant is not entitled to take the plaintiffs’ share at a valuation 
under that section. 

_ The learned Judges have not, however, defined what a 
transfer is and in what respects a surrender does not conform 
to that definition. On the other hand, it must be noticed that 
as James, L.J. observed in Gathercole v. Smith! the term 
“transfer” is one of the widest terms that can be used, The 
learned Judges in the case under notice go on to observe that. 
the term has a well-understood technical meaning and that it 
must be understood in the sense in which it is used in the 
Transfer of Property Act. Turning to the Transfer of Pro- 
perty Act, we find a “transfer of property” defined in S. 5 
which says that it has to be understood in a certain sense “ in 
the following sections’ of the Act. It certainly takes in sales, 
mortgages, leases, exchanges and gifts. That there are other 
kinds of transfer is recognised in S. 9of the Transfer of Pro- 
perty Act itself. The question is therefore whether the term 

transfer” within the meaning of the Act excludes-a surrender. 
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In Natha v. Dhunbaijil it was held that the surrender of a 
life-estate by its holder to the remainderman or reversioner with 
intent to defraud or delay the creditors of the former was held 
to be a transfer’ voidable under S. 53° of the Transfer of 
Property Act. A partition is, as is well-known, a surrender by 
éath one of the co-tenants or members of the joint-family of 
his interest in the items of the properties falling to the sharés 
of the others-in -consideration of the latter surrendering their 
interests in the other properties. See Atrabannessa Bibi v. 
Safaiullah Miaa. It was argued on the strength of this idea 
that a partition was of the nature of a surrender and was not 
therefore a transfer within the meaning of S. 53 of the Trans- 
fer of Property Act and the argument was repelled in Rasa 
Goundan v. Arunachala Goundan3 and Ramaswami Chettiar v. 
Kathamuthu Thevars. In view of these considerations, it is 
open to doubt whether even as understood in the Transfer of 
Property Act the term “transfer” does not include a surrender, 
It is therefore not clear that in any view, whether under the 
meaning of the term “transfer” in the Transfer of Property Act 
or the wide meaning ascribed to it otherwise, a surrender of 
a leasehold right is not a transfer within the meaning of S. 4 
of the Partition Act, though there is no definition of the term 
in the Act itself. We venture to submit that the observation of 
the learned Judges in the case under notice that, in some cases, 
‘a Surrender may amount to a transfer while in others it may 
not, without defining those classes, leaves the matter vague. It 
may perhaps be noticed that under the English Law of Property 
‘Act’ of 1925 a release which is analogous to a surrender ‘is 
‘comprised in the definition of the term “conveyance”, See 
`S. 205 (ii) of the Law of Property Act, 1925. : 





*-- BINAYKRISHNA Das v. Sausicciont, L. R. 59]. A. 414: 
T.-L. R. 60 Cal. 389: 63 M. L. J. 685 (P.C.). 

In this case, there was a lease of a house for a term of 
‘four~years- commencing from the first day of a month and 
‘after the expiry of-the term, the tenant held over paying 
rent to the landlord. The question was when the tenancy 
“created by the holding over terminated,.t.e., whether it termi- 
‘nated -at the midnight of-the last day of the previous month or 
Oe ee ee oe Sa 


oS 3 (1898) LL.R. 23 Bom. 1. i 
o 2 (1915) LLR 43 ai 504 at 509. 3.” (1923) 44 M.L.J: 513. 
4. > (1926) 24 L. W. 180., 
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the midnight of the first date of the succeeding month; and 
their Lordships held that it was the latter. 

Their Lordships have emphasised once again, in this case, 
the need for keéping in mind tbe provisions of the Indian 
enactment on the subject and not relying on the English 
decisions dealing with the point when there is legislative 
provision on it. The Calcutta High Court from which this 
appeal was taken, seems to have held on the English decisions 
that the tenancy came to an end at midnight on the first of the 
succeeding month, while the Privy Council have come to the 
same conclusion on the terms of S. 110 of the Transfer of 
Property Act. There was, possibly, some justification in the 
case for the High Court relying on the English decisions as 
S. 110 (2) refers.only to leases for a term of a year or years, 
while in the case under notice the tenancy in question which 
was sought to be put an end to by the notice to quit was a 
monthly tenancy created by thé holding over after the expiry 
of the term. The effect of their Lordships’ decision is that the 
principle of S. 110 (2) applies to monthly tenancies as well. 
That in the case of a tenancy fora term of years, not being 
for agricultural or manufacturing purposes, where the tenant 
holds over after the term paying rent to the landlord, the 
tenancy created thereby is not one from year to year but a 
tenancy from month to month was well settled even prior to 
this decision See Troilokya Nath Roy v. Sarat Chandra 
Banerjee’, Mati Lal v. Darjeeling Municipality’, Bijat Chandra 
Sinha v. Howrah Amia Light Ry. Co., Ltd.3, Manmatha Nath 
Santra v. Peary Mohan Mookerjeet4 and Meghji Vallabhdas v. 
Dayalji & Co.5. 

With regard to the decision in “Mati Lal v. Darjeeling 
Municipality, referred to above, it may be observed that there 
is a passage in the judgment where the learned Judges say that 
“the agreement to the contrary” referred to in S. 110 of the 
Transfer of Property Act need not necessarily be express, 
but may be implied. In fact, the decision has been relied upon 
in some text books as an authority for the proposition that the 
agreement to the contrary under S. 110 may be implied 
as well, as express. But no such question arose in that 
case and the only point was as to the nature of the tenancy 


L (1904) I L. R. 32 Cal. 123. 2. (1912) IAC. L. J. 167, 
3. (1922) 38 C L. J. 177: A I. R. 1923 Cal. 524. 
4, (1918) 23 C. W. N. 596 5. (1924) L L. R, 48 Bom? 31, 
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created by the holding over by the tenant, whether it was a 
tenancy from year to year or a monthly tenancy. In the face 
of the specific provision in S. 110 (2) to the effect that the 
agteement to the contrary should be express, there is no 
warrant for the view that it may be implied. If any authority 
were needed for the proposition which is so plain, their 
Poe decision in the present case is one directly in point. 





Bintan CHATTERJI v. BHUKHANLAL CHAUDHURI, 
60 Cal. 581. 

The point decided in this case, vig., whether it is the duty 
of the court in execution to settle the valuation of the property 
sought to be sald and comprised in the sale proclamation under 
Order XXI, Rule 66 of the Civil Procedure Code has been’ the 
subject of a conflict of decisions in the various High Courts. The 
Calcutta High Court has held in this case after reviewing the 
prior decisions of the samc High Court, that the executing Court 
is bound to settle the valuation of the property comprised in the 
sale proclamation and that it is not sufficient to merely state the 
values put upon the property by the respective parties. There 
is however recognised that in exceptional circumstances or 
where it is not practicable, which circumstances should be ‘set 
out in the order, the court is not bound to fix the valuation. 
There is also a later decision to a similar effect in Krishna 
Mohan Kundu v. Nripendra Nath Nandit. This view of the Cal- 
cutta High Court has been adopted in Patna. See Munshi 
Raghunath Singh v. Hasart Sahu3, Rat Beni Prasad v. Edal 
Singh3, Damrupat Singh v. Rameswar Singhs. But the High 
Court of Madras has taken a definitely ‘contrary view and has 
held that it is not.incumBent upon the court to settle the value 
of the property sought to be sold in the sale proclamation and 
that merely stating the values as given out by the parties is not 


irregular or illegal. See Thiruvengadasamy Ayyangar v. 
Govindasamy Udayars, S. K. Veerasvamy Pillai v. Kalyana- 
sundaranı Mudaliars, and Thiruvengadasamy Ayyangar v. 
Govindaswamy Udayart The view of the Madras High Court 
has been taken by the Allahabad High Court in 4d. Said Khan 
v. Md. Abdus Sami8, though no decisions for the point have 
been referred to by the learned Judges or considered. 


~ 1. (1932) 37 C.W.N. 622. 2. (1917) 2 PLJ. 130. ` A 
- 3. (1918) 4 P.L.J. 37. - 4. ALR. 1923 Pat. 445; oe 
5. - (1927) LL.R. 51 Mad. 655: 55 M L.J. 363. hae Sain 
6. ALR. 1927 Mad. 1009 (1). 
“3, A.LR. 1927 Mad, 943. j 8. AER, 1932 AIL 664, > 
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Upenpra Naru Basu v. Har Lat, I.L.R. 55 All. 542. 


An award dealt with a personal claim which was within 
the jurisdiction of the Court anda claim with reference to 
immoveable property in a Native State which was obviously not 
within. The question was whether an application to file the 
award could be made in the Court which had jurisdiction over 
the personal part of the claim. The Bench deciding this case 
followed the judgment of the Madras High Court in Krishna 
Aiyar v. Subbarama Atyar! and held that the Court should have 
jurisdiction over the entire subject-matter or it cannot enter- 
tain the application. Their Lordships rightly point out that 
that jurisdiction is to be determined by the provisions of Ss. 16 
to 20 of the Code of Civil Procedure. Even so, the present 
case was not saved as no part of the immoveable property was 
within the jurisdiction of the Court and besides the immove- 
able property was in a foreign State and as such the Civil 
Procedure Code did not apply. For the last named reason, 
S. 21 also did not apply and the objection as to territorial 
jurisdiction could be taken in appeal. An observation in 
Krishna Atyar v. Subbarama Aiyarl might suggest that every 
bit of immoveable property should be within the jurisdiction 
of the Court, a point over which in the decision under review, 
no opinion is expressed. That view goes too far, we should 
think, for the jurisdiction of the Court is to be determined by 
Ss. 16 to 20 and as S. 17 confers jurisdiction over all the 
immoveable property, where part is situate within the juris- 
diction, it would seem to follow that such Court would 
have jurisdiction over the subject-matter of the award 
(even taking it to mean the entire subject-matter of the 
award) within the meaning of R. 20 of Schedule II. The 
Lower Court in the case under review disregarded the portion 
relating to immoveable property holding that the provision of 
the award as to such property was a nullity. That question 
would seem to be irrelevant when the question of the jurisdic- 
tion of the Court to entertain the application is concerned, the 
question as to whether it is a nullity being a matter for the 
Court after it entertains the application. Nor again, does a 
matter which forms part of the award cease to bea part of it, 
because it should not have formed part of the award. If the 
ep a a a a a a 
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matter is one which cannot be a matter for civil litigation or a 
matter for reference by reason of special legislation like the 
Guardian and Wards Act or S. 92, Civil Procedure Code, that 
is a reason for not entertaining the application and not a rea- 
son for disregarding that portion. There is no hardship in so 
holding for the remedy by way of application is a special 
remedy and the ordinary remedy of suit is not excluded. 





SHAMBHU Perasan v. Mananto Prasap, I.L.R. 55.AlL 
554. 

Estoppel against the widow under S. 41, Transfer of Pro- 
perty Act, would not estop the reversioner, is the decision in this 
case, and would seem to be indisputable though there is no 
express decision on the point. The same conclusion has been 
reached in the case of the manager of a joint family as against 
the junior members by the Privy Council in Shankar v. Daooji 
Misiri. Her alienation does not bind the reversioner nor 
adverse possession against her: Runchordas Vandravandas v. 
Parvatibai3 and Bankey Lal v. Raghunath Sahai3. Before the 
recent amendment, acknowledgment by her did not save limita- 
tion against the reversioner: Sont Ram v. Kanhaiya Lal. 
Except in the matter of res judicata and there too subject to 
limitations, the reversioner is not a person claiming through 
her and it is obviously right that estoppel against her should 
not bind the reversioner. 





NIHAL CHAND SHASTRI v. Ditawak Kuan, I. L. R. 55 AIL 
570 (F. B.). 


The question in this case whether an English Barrister 
who was enrolled as an Advocate of the Allahabad High Court 
could sue for his stipulated fee and a Full Bench of five Judges 
hold-that he can. Many reasons have been given (+) to hold 
otherwise would -be against the Contract Act which governs the 
validity of contracts, (t$) a Barrister cannot practise as such in 
the Courts of Allahabad. It is only as Advocate that he can so 
practise and a Barrister as such is not entitled even to be enrol- 
ded as an Advocate without further qualification, (iii) as an 








1. (1931) L. R. 58 LA. 206: LL.R. 53 All. 290: 61 M. L. J. 212 (P. C). 
2. (1899) L.R. 26 I. A. 71: LL.R. 23 Bom. 725 (P.C). 
3. (1928) LL.R. 51 All 188 (F.B.). 
4, (1913) LR. 40 L A. 74: LLR. 35 Al. 227: 25 MLJ. 131 (P. C). 
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Advocate he can both act and plead, a position which is radically 
different from that in England. As he enters into the contract 
as an Advocate whose status is governed by the Bar Councils 
Act and notas a Barrister in which capacity he has no locus 
standi and could not for that reason enter into the business at 
all, it is the incidents and implications of Advocateship under 
the Bar Councils Act that should govern the relationship and 
not the incidents of the engagement as counsel in England. 
As regards the first of these reasons, it is defective for the 
Contract Act has been held to be not comprehensive but that it 
leaves certain special legal relationships to be governed by Com- 
mon Law. (See The Irrawaddy Flotilla Co., Lid. v. Bugwan- 
dass.1) Butthe other grounds seem to have more weight. If asa 
Barrister he had locus standi and “in his professional capacity as 
an English Barrister he accepted a retainer to appear and plead 
in a foreign country, by whose law counsel practising in its 
regular Courts were permitted to have a suit for their fees that 
would not give him a right of action for his honoraria. His 
client would have a conclusive defence to such an action, on the 
ground that he was employed as a member of the English Bar 
and by necessary implication upon the same terms as to remu- 
neration upon which the members of that Bar are understood to 
practise. But this cannot apply to the case of a lawyer who is 
‘not a mere advocate or pleader and who combines in his own 
person the various functions exercised by legal practitioners of 
every class in England, all of whom, the Bar alone excepted, 
can recover their fees by action at law.” (See The Queen v. 
Dowtre3.) Whatever the justification under the system prevail- 
ing before the Bar Councils Act for the view that the Barrister- 
Advocate is a stilla Barrister and is entering into an engage- 
ment only on that footing, there has been such a radical altera- 
tion in his status and his rights since the Act that it is difficult 
to say that heis still employed on the terms on which counsel 
are employed in England. When he is employed to act, Legal 
Practitioners Act (XXI of 1926) gives him the right to enforce 
the stipulation as to fees and even in the absence of any stipula- 
tion he may sue for his fees. The definition of legal practitioner 
in that Act includes an advocate and there is no exemption in 
favour of the Barrister-Advocate. In all cases of employment 





L (1891) L.R 18 LA. 121: IL.R 18 Cal. 620 (P.C). 
2. (1884) 9 A.C. 745 at 751 and 752, 
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as advocate, where it is not expressly restricted to pleading, 
the Common Law must be taken to be abrogated by the Act 
and the contract would be enforceable. But even in cases 
where the employment is restricted to pleading (it is obvious 
that the Act cannot have the effect of making the stipula- 
tion unenforceable generally at least in the case of non-Bar- 
rister-Advocates) the’ considerations above referred to would 
seem to be fairly conclusive in support of the view of the 
Allahabad High Court. 





Husarn Bagas v. Briccen Suaw, I.L.R. 55 All. 648. 

Ís the salary of a person who is not a public officer attach- 
able ? is one of the questions propounded for consideration 
in this case, the other being as to whether the salary of an 
officer who is not subject to Army Act (VIII of 1911) but only 
to 44 and 45 Vic., c. 88 is liable to be attached. Their Lordships 
hold that as the provisions of the latter statute as amended 
make payment subject to deductions allowed by any law passed 
by the Governor-General of India in Council and as Civil 
Procedure Code is one such, the salary is attachable. If he is a 
public officer, it is attachable to the extent provided by 
S. 60, Civil Procedure Code; if he is not, to the whole extent. 
In view of the decisions in Jagrupajt v. Kusaji Gangjil, 
Ayyavayyar v. Virasams Mudali® and Devi Prasad v. A. 
H. Lewis8 the salary may not be attachable before it falls due 
when the person concerned is not a public officer. In this sense, 
possibly, S. 60, Cl. (i) is an enabling provision, O. 21, R. 48 
providing the means of reaching the salary before it falls due. 





1. (1870) 7 Bom. H.CR 110. 2. (1897) I.L.R. 21 Mad. 393. 
3. (1909) I.L.R. 31 AIL 304, 
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Kunpan Lar v. Natsu, I.L.R. 55 AIL 636, > 


A discharge under S. 41 of the Provincial Ingolvency Act 
would seem to be conclusive under S. 41 of the Evidence Act 
and can be collaterally impeached only under S. 44 on the ground 
of fraud or collusion or want of jurisdiction. If the proper 
procedure has not been gone through the aggrieved party might 
apply for a review. Beyond these remedies, a creditor who has 
not had notice of the application for discharge has apparently 
no remedy and that is what the Allahabad High Court decides 
in this case and that is what was decided in England in Elinslie 
v. Corriel. Want of notice cannot be regarded as a defect of 
jurisdiction for which the order can be collaterally impeached 
under S. 44 unless in the special circumstances of the case it 
amounts to fraud or collusion. , 





Ma Tiv. Ma Tait, I. L. R. 11 Rang. 410. 


A day before a sale by the Bailiff, the judgment-debtor 
had applied to the executing Court for stay of sale and the 
Judge had stayed it by an ex parte order; but the order reached 
the Bailiff only after the property in question had been sold in 
auction and purchased by a third party. Neither the decree- 
holder nor the bidders at the sale nor the Bailiff had knowledge 
of the order staying the sale. Nevertheless the Court held 
following Mianjan v. Man Singh® and Sani Lal v. Umrao- 
un-nissa3'that on the passing of the ex parte order by the 
executing Court the Bailiffs authority automatically ceased and 
the question of knowledge was immaterial. By a fiction of an 
identity between the Court and its servant, the order was held 
to bind the Bailiff the moment it was passed. Possibly some 
such idea was also behind the decision in Majha Singh v. 
Jhow Lals when it speaks of the ‘auction sale, made under thé 
authority of an order, which at the time of sale was not ‘in 
force’. 


The- decision in Sant Lal v. Umrao-un-nissa’ has in terms 
been disapproved of by the Full Bench of the same Court in 
Parsotam v. Barhma Nand, though obiter. The Full Bench 
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decision related to an Appellate Court’s order. The casezunder 
notice distinguishes the cases of ordinary agents on a doubtful 
ground, namely, that in those cases the agent may often act at 
some considerable distance from the principal. But instances 
are equally conceivable where the Court’s Bailiff may act at a 
considerable distance from the Court. In Hart v. Trimbaki 
and Jitmal v. Zumberlal2 the sale was held at a village which 
was situated fairly far away from the Court and several hours 
journey froni the Court. In Hariv. Trimbak! the decree amount 
was paid into Court and accepted by the Court on the express 
understanding that the judgment-debtor should arrange for the 
stay order reaching the Bailiff before sale. In Rash Behari v 
Hemanta’ the land to be delivered possession of was also faf 
away from the Court. In effect the decision agrees with the 
theory upheld in Jitmal v. Zumberlals that the principles of the 
law of agency can have no application to judicial acts. In Kala 
Mea v. Harperink4 the Judicial Committee called the auctioneer 
an accredited agent of the Court but at the same time refused 
to apply the ordinary law of agency to the Court sale. 


The question as to the time from which an order of stay 
passed by a Court comes into operation has been discussed on 
principle in several cases and the inclination has been to hold that 
an order for stay as such may operate as soon as it is passed 
but an order of injunction or prohibition operates only from the 
time it is communicated. The divergence of-opinion ‘on. the 
question as to the cffect of an Appellate Court’s order of stay 
is due to some cases treating it as an order for stay of execution 
and the others treating it as in the nature of an injunction to 
the executing Court. Ortlers passed by Appellate- Courts, stay- 
ing execution of decrees by the Trial Court, have been'construed 
in the cases following Bessesswari Chowdhurany: v. Horr 
Sundar Mosumdar’ as in the nature of prohibitory orders. -(see 
Venkatachalapatht Rao v. Kameswaramma’ and Parsotam 
Saran v. Barhma Nand’). In some cases = matter has been 





1. (1891) 7 Bom. P. J. ti r 
2. (1924) 20 N. L. R. 168. 3. (1925) 41 CL. J. 349. 
4, (1908) L.R. 36 LA. 32: I. L. R. 36 Cal 323: 19 M.L.J.115 (P. C). 
5. (1892) 1 C. W. N. 226. 
6, (1917) I. L. R. 41 Mad. 151: 33 M. L: J. 515 (F. B.). 
7. (1927) 25 A, L. J. 530: A. I. R. 1927 AlL 401, 
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stated as’ a question of material irregularity in that intending 
Bidders would riot assemble with the prospect of a stay order 
hanging on. (Nonidh Singh v. Mussumat Sohun Koeri.) The 
real ground of those decisions is that an appeal does not of itself 
operate under O. 41, R. 5, Civil Procedure Code, as a stay of 
proceedings under the decree appealed from, that in the absence 
of an order staying its hands, the executing Court cannot refuse 
to execute the decree and therefore an order of stay by an 
Appellate Court is in the nature of a prohibition order to the 
executing Court. They are therefore distinguishable from the 
čase under notice where the order of stay was passed by the 
executing Court itself. The other view held in cases following 
Hukum Chand Boid v. Kamalanand Singh8 is rested more on 
the principle of In re The Risca Coal and Iron Company, 
Ex parte Hockey3 that ‘an order for stay is made on the date 
that it is pronounced and not on that on which it is drawn up 
or communicated.’ In In re The Risca Coal and Iron Company, 
Ex parte Hockey’ the question was only as to when a decree 
shall be deetned to have been made for purposes of computation 
for a notice of motion for rehearing under S. 33 of 12 and 13 
Vic., Ch. 108 and on the principle embodied In O. 20, R. 7 of the 
Civil Procedure Code, it was held that it should also be 
deemed to have been made on the date the judgment was 
pronounced. Westbury, L. C., there says, ‘that the theory of 
judicial proceedings is that undoubtedly the order begins 
immediately from the time the order is pronounced by the lips 
of the Judge, and if that could be done physically which legally 
is supposed to be done and which one would desire if it were 
possible to have done, every order should be completed on the 
spot, written out by the judicial officer and in curta before the 
Court rises and delivered to the parties’. By pronouncing the 
judgment in open Court, it is deemed to have been heard by the 
party then. It is on that ground that in Sagarmal Marwari v. 
Lachmisaran Misir Dawson Miller, C. J., held that when the 
judgment was not delivered in Court, the date of the judgment 
or decree is not the date when it was written and signed by the 


1. (1872) 4 N.-W. P. H. C. R 135. 
2. (1905) I. L, R. 33 Cal 927. 3. (1861) 31 L. J. Ch. 429. 
4. (1922) L L. R. 1 Pat. 771. ° 
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Judge, but when it is pronounced or when notice of it reaches - 
the pleaders on each side or the parties. That implies notice of 
the order to the party concerned and on that principle Brahm 
Singh v. Bhandul may be supported, as the decree-holder there 
had notice of the order and received part payment-of the decree, 
But where the order is obtained ex parte, it will be too much to 
exténd the doctritie of implied notice to the respondent who 
may not even be aware of the appeal. The cases in Hukum 
Chand Boid v. Kamalanand Singhs, Sahu Nand Kishore v. 
Sadi Ram8 and Nand Kishore v. Shadi Ram4, read the 
Appellate Court’s order as a suspension of the executing Courts’ 
powers and not an injunction to it to stay execution. 


The real question is whether on the passing of the order 
of stay, the legal authority to proceed with the execution is 
withdrawn so as to automatically quash the authority given to 
the Bailiff. Rudrappa Virappa v. Bashettappa Chenbasappad 
makes the result depend on the diligence of the judgment-debtor, 
which except on the theory of the sale being in the circumstances 
irregular and not void as without jurisdiction cannot be 
accepted. In that view it may be necessary to prove substantial 
injury resulting therefrom.. No question of a bona fide 
purchaser can arise if it be held that the Bailiff ceases to have 
jurisdiction by the passing of the order. Where a sale is held 
after the decree has been satisfied, and the fact of satisfaction 
does not reach the sale officer before sale, it has been held that 
the sale is void even if it is in favour of a bona fide purchaser 
(see Chunni v. Lala Ramé and Janakdhart Lal v. Gossain 
Lal Bhaya Gaywal?). The quotation from Craft v. Merrills 
extracted at page 118 of Janakdhari Lal v. Gossain Lal Bhaya 
Gaywalt is very apposite. “ The judgment is the sole founda- 
tion of the Sheriff’s power to sell and convey the premises, and 
if the judgment was paid when he undertook to sell and convey, 
his power was at anend, and all-his acts were without authority 
and void; the purchaser under a power is chargeable with notice, 
if the power does not exist, and purchases at his peril.”* Satis- 
fied decree’ there means a decree which has been satisfied by 





1. A. L R 1921 All 102. 2. (1905) I. L. R 33 Cal. 927. 
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payment into Court or certified as satisfied. Mere satisfaction 
out of Court but not certified (as in Mothura Mohan v. Akhoy 
Kumari or Yellappa v. Ramchandra®) is not enough.. When 
it is sought to proceed against a party, by contempt proceedings, 
notice of the order of stay or injunction becomes material, for a 
party cannot be guilty of disobedience of an order, unless heis 
aware of that order. (Ponnuswam Iyer v. Ganapaihy Iyer’) 
But where no consideration of punishment arises, and the sale 
is without jurisdiction, the. question of knowledge becomes 
unimportant, ; 


If knowledge of the order is treated as necessary, the 
question arises whether it should be official notice or if any 
kind of reliable information received by the officer or decree- 
holder is enough to vitiate the sale. In Hem Chandra Kar. v. 
Mathur Santhalt, Sati Nath Sikdar v. Ratanmani Naskar 
and per Spencer, J. in Ramanathan v. Arunachellame it 
has been held that it is not necessary that there should be 
any official communication, provided the information was 
reliable. Even when a Magistrate was sought to be com- 
mitted for contempt as having set at nought the High Court’s 
order staying further proceedings, Venkatasubba Rao, J. held 
in Ponnuswamsi Iyer v. Ganapathy Iyer3 that notice of an 
order need not necessarily be by an official communication of it. 


The observation in Sant Lal v. Umrao-un-nissa’ that ‘the 
sale was an illegal sale just as much as if a Court tried a cause 
in respect of a subject-matter which before the date of trial 
had been removed from its jurisdiction by an authority having 
power to deprive it of such jurisdiction ’ only tries to solve one 
unknown by another unknown. (See 60 M. L. J. (Jour.) 41.) 
It is pointed out by Phillips, J. in Chockalinga Pillai v., 
Velayudha Mudaltar§ that ‘once the Court has seisin of the 
case, it has jurisdiction to try it to its conclusion, unless there 
is any reason for holding that that jurisdiction has been 





1. (1888) I. L, R. 15 Cal 557, 2. (189%) L L. R. 21 Bom. 463. 
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temoyed’,: This decision is- approved: by the Full’ Bench in 
Ramier-v. Muthukrishna Ayyari. . Tt will therefore raise the 
very question whether the mere passifig.of an order of transfer 
by an Appellate Court or superior authority. puts an ehd to the 
Court's jurisdiction so as to, nullify proceedings that have taken 
place between the passing of thé..order. and the receipt i the 
same þy the trial Court. . ai fe a T 





: ' Mananzg RAN 2. Rasa. Monan Vice Smem, 1. 7 R 
12 Pat. 805 (F. B.). 


- This Full Bench decision (one Judge dissenting) holds has 
‘an aeons pucchacers in a Court’sale is 4 person whose interests 
are affected by the sale and can apply under O. 21, R. 90, Civil 
‘Procedure Code, to set aside the sale. ‘The previous decisions 
to the contrary-are overruled. On this point there is a conflict 
of.decisions in the High Courts. The Calcutta, Rangoon and 
-Lahore Courts hold that the auction- purchaser, cannot ‘so apply 
-as he has no pre-existing rights and acquirés his interests only 
‘by: the purchase: Nihal Chand v. Pritam Singh’, K. V. 
=. ge oe Chetiyar Firm v. M. P. Maricar3 and Surendra Nath 
Das v. Alauddin Mistry4. The Madras and Allahabad Courts 
hold that that the auction-purchaser can also come under O. 21, 
R 90 in addition to his right to apply under O. 21, R. 91 on the 
ground of want of saleable interest: Ravinandan Prasad v. 
Jagarnath Sahus, Gopalakrishnayya v. Sanjeeva Reddie and 63 
M. L. J.18 (Sh. N.). The argument of the dissenting Judge 
that’ O. 21, R. 91 will be superfluous does not seem to be 
correct, as the scope of the two rules is different. The further 
observation that the recoghition of his right under O. 21, R. 90 
will ‘deprive him of his right of suit with its longer period of 
limitation is again an assumption which is not obvious. Nor 
can -the decision be made to rest upon the balance of conve- 
nience on which point again different views are possible. The 
reference to the prior history of the relevant section is not 
justifiable where the present_ Code is clear, more especially as 
there has béen an amendment of the language in the present 
Code. -.. . 





1. (1932) o2 M. L. J. 687 at 694 (F. B.). 
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AMARENDRA MANSINGH v. SANATAN SINGH, 'L. R. ‘60 
I. A. 242: I. L. R. 12 Pat. 642: 65 M. L. J. 203-(P.C.). >I 

This decision of the Privy Council is of far-reaching 
importance. The previous state of the case-law as regards the 
true limits to the exercise of a Hindu widow’s power to adopt 
was in a great confusion mainly owing to the obiter dicta in 
several decisions of the Judicial Committee. There was not any 
one judgment which could be said to have dealt with all the 
various aspects of the case and laid down a definite and clear 
test. The decision under review is an attempt in that direction 
but even here several questions are left open. The value of the 
judgment is more in the negative tests which are excluded than 
in any positive rule formulated as applicable to all cases. It 
must now be taken, as a result of this decision, that the vesting 
of the property on the death of the last holder in some one 
other than the adopting widow, be it either another coparcener 
of the joint family or an outsider claiming by reverter or by 
inheritance cannot be 1 stself the test of the continuance or 
the extinction of the power of adoption. The previous decisions 
of the Board and the decision under notice are direct authorities 
for this negative test: Sri Raghunadha v. Sri Brozo Kishorol, 
Bachoo v. Mankorebai8 and Pratapsing Shivsing v. Agarsingji* 
Raisingji3. Is there then any positive test that can be uniformly 
applied? Here their Lordships’ judgment is not so full or: 
adequate as one could wish for. The-judgment simply states 
that the previous cases have only gone to the extent of holding 
that the power is extinguished either by survival of the'son’s 
widow or the grandson (at the time of the death of the son). 
Whether in other cases, and if so in what circumstances, the 
power is extinguished is mooted but no inal decision is indicated. 
It may be taken that the mere attainment of ‘ full age’ by the 
son is not in itself operative to extinguish the power of 
the mother, on the ground that he had attained ceremonial 
competence and died thereafter. The performance of 
Upanayanam alone is not regarded as attainment of full: 
ceremonial competence nor even the attainment of age -of: 
discretion variously put as fifteen or sixteen years. It would’ 
be impossible to urge that a person who is unmarried, however. 





1. (1876) L. R. 3 I. A. 154: L L R. 1 Mad, 69 (P. C). 
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old, can he said to have attained full ceremonial competence. 
Even where the son died at 30 years of age and a widower, his 
wife baving predeceased him, the Bombay High Court held that 
the power was not extinguished thereby: Venkappa Bapu v. 
Jivaji Krishnal. Their Lordships would seem to approve of 
this decision. Again, in cases where the son’s widow has no 
power of adoption, the test is not clearly laid down by their 
Lordships. But the judgment in Padmakumari’s case? may 
have a bearing on this aspect of the matter, as there the power 
set up by the son’s widow was found to be a forgery and yet 
the adoption by the mother was held invalid as the power had 
become extinguished. In cases where the son’s widow is not 
prohibited by the husband and where, as in Madras, she could 
adopt with the consent of the gnatis, or as in Bombay, she could 
adopt of her own accord, whether in a joint family or otherwise, 
it would seem to be a fortiori case for extinction of power, 
though the point is left open by their Lordships. The attempt 
to base the rule of extinction of power on any single definite 
principle is however not successful as it is possible to urge 
reasons against the validity of the reasoning relied on by 
their Lordships. The limits of the doctrine are found where 
“the duty of providing for the continuance of the line for 
spiritual purposes assumed by the father and conditionally 
passed on by him to his widow, has been passed on to and 
assumed by the son and by him passed on to a grandson or to 
his own widow”. Why the limit is not reached even at an 
earlier stage when the duty is assumed by the son, or why it 
should not have been extended to cases where the son’s widow 
or grandson is not in an effective position to carry out the duty 
go assumed or why everf in intermediate cases when the son 
having lived to an age when he could have married and begotten 
a son has not chosen to do so or having married becomes a 
widower and does not wish to marry a second time, the power 
of the mother which according to their Lordships is only 
conditionally suspended should not be held to be revived 
according to the actual circumstances at the time of the 
son’s death, is nowhere examined in the light of principles 
apart from authority. It may be that their Lordships reserve to 
themselves the right to solve these problems with the assistance 


Ce 


1. (1900) I.L.R. 25 Bom. 306. 
2. (1881) L:R.8 LA. 229:L L. R. 8 Cal. 302 (B.C). 


sa e 


LXVI] THE MADRAS LAW JOURNAL (N.I.C.). 17 


of Hindu lawyers and jurists in later cases, but it would have 
been better if a definite, though perhaps arbitrary, rule had 
been laid down once for all. 





Huxum CHanp v. Mawaray Bauanur Sincu, L. R 
60 I. A. 313: I. L. R. 12 Pat. 681: 65 M. L. J. 163 (P. C.). 

This decision of the Privy Council which sets at rest a 
long-drawn controversy between the two sets of the Jain 
community; the Digambaris and the Swetambaris, as regards 
the ownership of the Parasnath Hill and the mode of user and 
control of the same is important from the legal point of view, 
as illustrating the application of S. 23 of the Indian Limitation 
Act. The suit was, inter aia, for a mandatory injunction to 
direct the Swetambaris to remove from three of the shrines 
the new form of foot-prints which they had placed there and to 
have the old forms restored, on the ground that the alteration 
was an illegal interference with the accustomed right of worship 
of the Digambaris. As the alteration was found to have been 
made more than six years before suit, the bar of limitation was 
pleaded. The Judicial Committee hold that the High Court 
was wrong in holding that the suit was barred under Art. 120 
and that on the other hand the acts complained of were, as held 
by the Subordinate Judge, a continuing wrong under S. 23 of 
the Act and consequently that that part of the claim was not 
barred. The nature of the wrong in this case was regarded as 
being analogous to the case of a continuous diversion of an 
artificial water-course and cutting off of water-supply. In the 
case of a continuing wrong, the wrongful act complained of 
creates a continuing source of injury and is of sucha nature as 
to render the doer of it responsible for the continuance. Several 
instances of what are continuing wrongs can be found in Mitra 
on Limitation, Vol. II, pp. 976-77. The wrong was done by 
the defendants on their properties and plaintiffs could not have 
it set right by their action. There is a fresh tort committed, 
every time the plaintiffs are prevented from worshipping the 
foot-prints as of old and there is accordingly a fresh cause of 
action arising de die in diem. In such cases, there is no bar of 
limitation as such, but as pointed out by their Lordships the 
Courts can in suits for injunction exercise their power under 
S. 56 of the Specific Relief Act and refuse the injunction in 
proper cases where there has been ‘ acquiescence or laches ’, so 
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as to justify such acourse. The decision is also of authority 
for the view that while mere matters of ritual are not for the 
Civil Courts, yet there is jurisdiction in them in cases where 
there is an interference with plaintiff’s right of worship. 
Interference with religious marks in a temple which are 
recognised as the badges of a particular denomination is 
cognizable by Civil Courts: Krishnasami Ayyangar v. 
Samarant Singrachariar!. More especially is it so in cases 
where the object of worship itself is changed in the manner 
that was done in this particular case. 





RapHa MapHas Jiu v. RAJENDRA Prasan Boss, I. L. R. 
12 Pat. 727. 


The deed of authority which was construed by the Privy 
Council in Rajendra Prasad Bose v. Gopal Prasad Sen® came up 
again for fresh and independent construction by the Court in this 
case. The adopted son who failed in the prior case again raised 
the same contention now in the capacity of a shebait of an en- 
dowment to an idol, which had been created by him, of a portion 
of the very estate. Technically the prior judgment was not res 
judicata, as the idol was not a party to the first suit. The 
point therefore remained open, so far as the idol was concerned. 
The main contention was that the deed of authority was not 
translated correctly on the prior occasion and that the correct 
translation was that the widow was required to adopt “not 
with the permission of ” but “ in accordance with the opinion or 
advice of” the father of the husband. On the latter translation 
it was contended that even after the death of the father the 
power could be exercised validly, while on the former trans- 
lation, it could not be. The learned Judges held that, even 
assuming the translation now contended for is the correct one, 
the surrounding circumstances indicated that there was a con- 
dition precedent to the exercise of the power, vig., the father 
should have been consulted and his opinion or advice taken. 
As this could not be done after his death the power’ was held 
to be not available thereafter. The judgment of the Privy 
Council in the earlier case is itself an authority for the view 
that surrounding circumstances should be taken into account in 
construing the power. 





1. (1906) L L. R. 30 Mad. 158: 17 M. L. J. 1. 
29 (1930) L.R. 57 LA. 295: I. L. R. 10 Pat. 187: 59 M.L.J. 615 (P.G). 
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MUHAMMAD AnpuL JALIL KHAN v. MUHAMMAD ABDUS 
Saras Kean, LL.R. 55 All. 728. 


If two or more co-owners are in possession of different 
portions of the common property for a long time, it may give 
rise to one of two inferences: first, there has been a partition or 
secondly, that they are so by a mutual arrangement not amount- 
ing to partition. In the former case, the arrangement cannot 
be disturbed at all; in the latter, it can be disturbed only by a 
partition suit. As pointed out by Mr. Justice’ Mookerjee in 
Kameswart Dasya v. Sishuram the joint right is one thing 
and joint enjoyment is another. While the joint right continues, 
separate enjoyment may be provided for by arrangement either 
tacit or express and this arrangement cannot be disturbed. 
There may be certain cases in which the mode of enjoyment 
agreed upon may not be interfered with at all and the instances 
of such cases are afforded by party walls, joint lanes or joint 
tanks. It cannot be open to either co-owner after once setting 
apart the land for the purposes above stated, to revoke the 
arrangement and claim his share or otherwise interfere with the 
mode of enjoyment. [See Kanakayya v. Narasimhulu® (party 
wall) and Swbbaya v. Somalingam8 (lane).] These cases 
proceed on a ground of equity somewhat similar to the equity 
which precludes a person from revoking a licence when it has 
been acted upon and expense has been incurred. In some cases 
the equity may not prevent one co-owner from claiming his 
share of the fair rent from the other, though he may not’ be 
allowed to disturb the enjoyment of the other or claim his share 
of the entire profits made by the other, while in others he may 
not be entitled to claim the rent even. That depends partly on 
the nature of the original arrangement that is inferable from 
the course of conduct. If each is in possession of a fairly, 
aliquot portion, the claim for rent could not be the original 
arrangement.. The equities are quite different again where the 
secupation of one co-owner is not the result of an arrangement, 
ill that can be said being that it took place without objection 
and was not unlawful. 
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Maneat Rar v. Duri Casann, I. L. R. 55 All. 735. 


The rule of election of remedies is applicable to the case 
of persons holding decrees or orders in their favour; the diffi- 
culty is as regards its application, vig., when it can be said 
that the remedies are really alternative and not co-existent. If 
the rule is carried too far, it may lead to this that a party is 
bound to stay bis hands and not execute at all, if he appeals 
and objects that he is entitled to more or that he is entitled to 
something else. In some cases, there may be no question of 
election at all; in some cases, the alternative remedy might 
be saved by protest; in others the remedy might be so inconsis- 
tent that the adoption of one might preclude having the other. 
The two remedies must be inconsistent before any question 
of election arises. In Afussammat Gulab Koer v. Badshah 
Bahadur! resort to application for review to set aside a decree 
on the ground of fraud was held not to bar a suit when that 
remedy failed. In Baikuntha Nath Dey v. Nawab Salimulla 
Bahadur’ the right to proceed in conformity with the order of 
retnand was considered inconsistent with the right of appeal 
from the final judgment and the adoption of the former remedy 
was held to bar the appeal from the final judgment on that 
ground. This was dissented from in Madras in Lakshmi v. 
Maru Devis. In Sri Nath Sahai v. Ram Ratan Lal‘ an appli- 
‘cation for restitution in execution was held to bar a suit for a 
same purpose on this principle of election. In Bent Madhub 
Das v. Jotindra Mohun Tagore’ taking back a plaint returned 
for presentation to the proper Court and presenting it to that 
Court was held to bar an appeal against the order—a doubtful 
case. Non constat, that Court also might return the plaint in 
which case the party might go to the wall, his election notwith- 
standing. Unless the alternative is one which is available abso- 
lutely at his option, it seems to be hard to apply the rule of 
election. In Qudrat-un-nissa Bibi v. Abdul Rashid a vendee 
taking out pre-emption price deposited in Court was held not 
to forfeit his right of appeal against the pre-emption decree. 
That was a case where after execution was taken out by the 
other side, the judgment-debtor takes out the money to avoid 
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the contingency of loss of interest. In fact in cases where 
the decree-holder claims more money while the Court 
awards less, his not taking out the money deposited deprives 
him of interest on that money (Digambar Das v. Harendra 
Narayan Pandy1) orif the amount lapses to Government, the 
loss falls on him: Champat Singh v. Jangu Singha. In such 
cases, it would be quite wrong to apply the rule of election. 
The question of election by receipt of benefits under orders of 
Court is discussed very fully in Venkatarayadu v. Chinna 
Ramakrishnayya8 where their Lordships point out the circum- 
stances where protest might prevent the application of the rule 
of election and where the rule will apply absolutely, protest or 
no protest. In the case under review, the precise circumstances 
in which the defendant drew out money from the Court do not 
appear. The right to the money was an alternative to the right 
under the purchase and the receipt of one was inconsistent with 
the maintenance of the other—that much is clear. But whether 
the deposit of money was under a direction in the order or in 
answer to an execution petition by the defendant or a volun- 
tary act on the part of the plaintiff which the defendant adopted, 
it does not appear from the report.’ If it was the last, the 
election is obvious. In the other two cases, whether there is 
election, would depend on circumstances. 





KRISHAN KISHORE v. COMMISSIONER OF INCOME-Tax, 
LL.R. 14 Lah. 255. 

S. 34 of the Indian Income-tax Act (XI of 1922) cannot 
be said to be very clearly worded and it has given rise to diff- 
cult questions of construction. The policy underlying it is 
however one which is for safeguarding the interests of the 
State while sufficient protection is made as regards the assessee 
by the limitation of the one year period fixed by the section for 
commencing proceedings thereunder. While it is true that 
taxing statutes should be construed strictly and in favour of 
the subject, the said rule of construction does not justify strain- 
ing the clear language of the-enactment against the State if the 
words used are in favour of the Crown’s contention. In the 
decision under review, the Lahore Court, it would seem, has 
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adopted a strained interpretation of the words ‘escaped assess- 
ment’ in S. 34. They hold that the section would apply only 
when there is a failure by the taxing authority to taxthe income 
owing to accidental or deliberate omission by the assessee to 
declare it or to some similar circumstances. An element of 
concealment is postulated as a necessary basis. Proceedings 
under S. 34 were held to be unjustified where an assessment on 
disclosed income was first made but was set aside by superior 
authority as wrongly made. This view requires reconsideration. 
The language of the section is much wider and there is nothing 
in it which so restricts its applicability. No authority is relied 
on and the decision is based mainly on the meaning and force 
of the word ‘escaped’. The High Court of Madras had, how- 
ever, held in Commissioner of Income-tax, Madras v. Sri 
Krishna Chandra Gajapaihi Narayana Deo! that the expres- 
sion ‘escaped assessment’ applies also to cases where the 
Income-tax Officer has deliberately adopted an erroneous 
construction of the Act just as much as to a case where the 
officer has not considered the matter at all but simply omitted 
the assessable property from his view and from his assessment. 
The expression “If for any reason income has escaped assess- 
ment or been assessed at too low a rate” which is also the 
language used in the corresponding section (S. 25) of the 
earlier Act of 1918 emphasises the fact of actual omission of 
income from assessment whatever the cause, rather than any 
conduct of the assessee as the foundation for starting new 
proceedings under S. 34. The learned Judges would seem not 
to have given sufficient importance to the force of the words 
«for auy reason” as also the absence of any reference to the 
assessee’s conduct. The authority of the decision is somewhat 
discounted as it would seem that there was no serious attempt 
to justify the action under S. 34. 


a ee e a 
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ae CRITICAL NOTE. 
- KARAPAYA SERVAI v. Mavani, 66 M.L.J. 288 (P.C.). 


‘The recent decision of Sir George Lowndes in Karapaya 
Servai v. Mayandil has cleared a point of great importance 
bearing on the legitimacy of children and if it has upset a few 
Madras decisions recently rendered, nobody need be sorty about 
the presumptions of legitimacy arising from the mdrried status 
of the mother being placed on a stable foundation. The con- 
troversy turned on the meaning of the term “access’’ in S. 112 
of the Evidence Act which presumed the legitimacy of the 
children of the married woman “Unless it can be shown that the 
parties to the marriage had no access to each other at any time 
when he could have been begotten”. Sir George Lowndes held 
that “access” meant no more than opportunity of intercourse 
and not actual co-habitation. ` This is the meaning in which the 
word “access” has been understood by Messrs. Ameer Ali and 
Woodroffe in their monumental work on the Law of Evidence 
as also by several eminent English Judges. 

That English Judges must have meant only opportunities 
of intercourse as the proper meaning of the word “access” is 
reinforced from considerations. forcibly and cogently set out in 
Russell v. Russel. The majority of the Law Lords laid 
down in that case that the rule of public policy in England 
forbade both husband and the wife giving evidence of non- 
access to each other for the purpose of proving the illegitimacy 
of a child born to the wife. Though perhaps that rule may not 
apply to this country, the considerations adverted to in that case 
lend great weight to the conclusion reached by their Lordships 
of the Judicial Committee in the case uader reference. “Various 
good reasons could be given for respecting the sanctity of 
married life,” and “it is not decent that husband or wife should 
give evidence to bastardise the issue of the wife during the 
marriage” and this rule has been applied in England in all 
cases, even in cases where the alleged illegitimate son is no party 
to the proceeding. 

The words “non-access’” and “the forms of non-access” 
frequently occurring in the English Law Reports make the posi- 
tion clear enough. The non-availability of approaches to the 
person of the wife in a marital sense is what is indicated by 
that term. Even as “access” means generating access, i.e., 
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access not for other purposes but access in the marital sense. 
Opportunities of access in the marital sense to the person of the 
wife is always presumed and co-habitation is equally presumed. 
For the husband and the wife do not even require the consent 
of the other for consortium. Each has the right to consortium 
and each is under a duty to submit to it. There could be no 
question of rape as between the two. Generating access may 
have been while both of them are physically conscious or even 
while-one of them isnot. It is not possible to predicate that the 
most continuous quarrelsome pair may not pass’ through, 
moments of connubial attraction. That is the reason of the law 
that when once access is established in the sense of opportunities 
of access to the person of the spouse the law presumes that co- 
habitation may have been had, 


The word “access” no doubt is capable in law of a double 
meaning: (1) actual co-habitation, and (2) opportunities of 
approach to the person of the spouse. English Judges no 
doubt meant by the word “access” in some of the expressions in 
some cases not merely opportunities of approaches to the person 
of the spouse but also the consequent presumption of co-habita~- 
tion invariably drawn therefrom. Even as by ‘“‘non-access” and 
“the forms of non-access” were meant impossibility of physical 
approach to the person of the spouse. 


Even if both husband and wife should live in reachable 
distance of each other it may not be proper to infer legal access 
under allcircumstances. For what the law contemplates is the 
establishment of circumstances by the person pleading ilegiti- 
macy, of circumstances tending to show non-access to the person 
of the spouse in the mdrital sense. Understood in this—the 
proper sense, there is no difficulty about the word “access” in the 
sound rule enacted in S. 112 as not meaning co-habitation. It 
will not be permissible to a husband, once opportunities of 
marital access are established, to lead evidence to show that 
there was no co-habitation at all. If this were at all permissible, 
it must be equally permissible for a husband to prove that 
the wife was carrying on with him and others at the same time, 
aud that the conception of the alleged bastard was the successful 
result of the generating access of an adulterer and was not 
the result of his ineffective connubial contact. It would be a 
great pity if the law relating to the presumptions of legitimacy 
shqild be drawn into controversies about which if Courts can 
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at all claim to pronounce to any degree of certainty, they could . 
be exhibiting merely strength rather than wisdom. Lord 
Mansfield said in the leading case on the subject as early as 
1777 (Goodright v. Moss!), “The law of England is clear, that 
the declarations of a father or mother cannot be admitted to 
bastardise the issue born after marriage.” “As to the time of 
the birth, the father and mother are the most proper witnesses 
to proveit. But it isa rule founded on decency, morality and 
policy that they shall not be permitted to say after marriage 
that they had had no connection and therefore that the offspring 
is spurious”. This hallowed dictum received the latest confirma- 
tion in England in Russell v. Russell. If co-habitation 
is presumed between the married couple and the latter are 
incompetent as witnesses to prove that they had no co-habitation 
at the critical point of time how was non-access to be proved in 
a Court of law if access meant not opportunities of intercourse 
but actual intercourse. What was achieved in England by the 
‘rule of decency, morality and public policy in the celebrated 
dictum of Lord Mansfield is achieved in this country as regards 
legitimacy by the presumption under S. 112. It will not be 
open to the husband or wife in India under S.112 of the 
Evidence Act to undertake to prove what in England they are 
not competent to prove. The section here makes clear what is 
necessarily implied in the word “access,” vig., “access to the 
person of the spouse’. The question cannot be mooted in 
language more forcible than in the words of Lord Dunedin : 
“Ts a husband to be allowed to go into the witness box and 
say, ‘ThoughI am not impotent, though I had connection with 
my wife on other occasions, though was in bed with her on 
certain nights, yet I say on those nights I did not have connec- 
tion, and if, accordingly, her conception must be referable to that 
period she has been guilty of adultery’. My Lords, so stated, the 
„proposition, I confess, to my thinking is outrageous.” If only 
one adds the possibilities of fecundation ab extra and the 
methods of contraception, the settled basis of the law regarding 
legitimacy can be drawn into controversy in all conceivable 
modes possible. These extracts clearly show that eminent 
English Judges could never have aspired to be able to get at 
‘the best evidence on the subject of access meaning thereby 
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actual intercourse, for the husband and the wife who alone can 
give such evidence stood ruled out of the witness box, but they. 
always had‘the advantage of only evidence which would take 
the Court to the establishment of conduct etc: by which. appor: 
tunities of intercourse are either established or disproved. _If 
opportunities-of connubial intercourse be established, -it was no 
longer open to the Court or to the parties in English Law to say 
that they had none thereby bastardising the ‘issue in question; 
Lord Dunedin in Russell v.Russelll says at p. 728, “As tothe form 
of non-access, or, more accurately, the class of evidence, such as 
absence, from which non-access to the person can be inferred, 
this can, I should say, in every case be: proved by evidence 
aliunde”: Even in the Banbury Peerage case? care was taken 
to explain the meaning of the term “access” as used in that case 
being different from another sense in which the word “access” 
was used, vig., “the husband may be said to have access to his 
wife as being in the same place or the same house; and yet 
under such circumstances asinstead of proving, tend to disprove 
that any sexual intercourse took place between them’. What 
does this mean? It means that access is used in the sense of 
mot actual co-habilation nor even in the sense of possible 
physical approach tò the person of the wife but in the sense of 
possible physical approach to- the person of the spouse in a 
marital sense. 

The Indian law gains in decency, morality and public policy 
for the construction put on it by the recent decision of the 
Privy Council. The atrocious burden as it may seem of men 
being obliged to regard other people’s children born of. their 
wives is generally of very rare occurrence and the interests of 
Jegitimate children must be given that protection against their 
legitimacy being drawn into controversy at the instance of 
unscrupulous parents. No great calamity need be feared on 
this score; on the other hand where there is room for suspicion, 
husbands ought to take good care of their wives instead of 
allowing them to go astray and this is one of the responsibi- 
lities contemplated before a man accepts a woman as his wife. 
In the alternative husbands will take care to make themselves 
so far acceptable to their wives that the latter could not 
possibly think of straying away. In short, husbands must hus- 
-band their wives and not leave it to them to husband them and 
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others, and in unavoidable casestthey must-place themselves 
beyond-all marital approach—and that demonstrably. The error 
in the judgment of the decisions of the High -Court lay in this 
that, opportunity proved-of hushand’s.access to the person of 
the wife the judgment refused to draw the presumption of 
marital intercourse. See Gordon v. Gordon!. Once marital 
intercourse is presumed from opportunities of- access to the 
person of the wife, the question of legitimacy of the children 
conceived under such conditions can only be answered in one 
way—and that is in the affirmative. It may be permissible to 
say that a contrary view will drag into the domain of Court 
disclosures those facts which the sound good sense of’ the 
English law has shut out’of enquiry—the sacredness of the 
facts relating to the marital bed chamber. 


T.M. TE ÅTYAR, 
Advocate, High Court, Madras. 





Ram Apgar v. Supesra, LL.R. 55 All. 725 (F.B.). 


We do not think that the same conclusion is likely 
if the question had to be answered in Madras. In Allahabad 
the sister is mot an heir and their Lordships thought 
that they had to settle for themselves as to whom the word 
“gister” was meant to apply and they gave it the narrowest 
significance for fear otherwise that they might have to intro- 
duce uterine sisters and that, if they so introduced, they had no 
assistance from legislature in determining if the one class 
should be preferred to the other. In Madras, on the other hand, 
the sister is already an heir and what i is meant by sister, is the 
father’s daughter and as between the “father’s daughters, the 
Mitakshara preference for full blood over half-blood which has 
been declared by the Privy Council to be not confined to bro- 
thers alone, would entitle full sisters to preference over the half- 
sister. Ordinarily Hindu Law does not contemplate a second 
marriage for women and it would seem a legitimate inference 
therefrom that a uterine sister is not intended to-be included. It 
is difficult to see why in interpreting a statute intended to bring 
in some relations as heirs to a Hindu, the relationship intended 
to be conveyed by the words should be judged entirely disso- 
ciated from the Hindu background or the Hindu setting. The 
A LC Ne 
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most natural thing is to interpret those words in the way in 
which Hindus would interpret those words. At any rate, so 
far as Madras is concerned, there is no such difficulty in inter- 
preting this word so as to include step-sisters, the sisters being 
a recognised class of heirs. 





Jaimat Kunwar v. COLLECTOR OF SAHARANPUR, I.L.R. 
55 All. 825. . 


O. 23, R. 3, cl. (4) shows that one of the plaintifs cannot 
withdraw without the consent of co-plaintiffs. It may be doubt- 
ful if it applies to a case where the Court’s leave is not required 
to withdraw which is required only if liberty to institute a 
fresh suit has got to be reserved. Even so, the first clause 
might not apply to one of the many plaintiffs withdrawing and 
it would be open to the Court to refuse to act upon the with- 
drawal by one of the co-plaintiffs (see Ramasami Chettiar v. 
Rengan Chethar1). Applying the same principle, in representa- 
tive actions coming within O. 1, R.8 the representatives are not 
allowed to jeopardise the cause of the persons they represent by 
withdrawing or compromising the suit. The same principle has 
been applied to other representative actions such as those by kar- 
navans, widows, trustees, reversioners and actions under S. 92, 
Civil Procedure Code. The same principle is applied in this 
case to a suit by a widow who came into possession as heir of 
X fora declaration that Y is not the adopted son of Z as whose 
heir X succeeded and on the Court of Wards representing the 
widow seeking to withdraw the suit, the reversioner of X was 
held entitled to intervene and carry on the suit. The lady her- 
self wanted to intervene but it was thought the Court of Wards 
Act prevented her as the suit on her behalf could be brought 
only by the Court of Wards. It is doubtful if the last opinion 
is correct and whether the better opinion is not when the 
guardian or representative is found not to act rightly, on the 
analogy of actions by next friends, to keep the suit on file so 
as to give the party interested the right to intervene when the 
disability ceases. 
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Buatoo SincH v. Raza RAGHUNANDAN Prasan SINGH, 
I.L.R. 12 Pat. 772. 

The learned Judges hold in this case that money paid into 
Court under O. 21, R. 89, cl. (b) is ‘assets held by the Court’ 
within the meaning of S. 73 and is available for rateable distri- 
bution. This view is opposed to earlier decisions of other 
Courts but yet this has commended itself to the Court mainly 
on the ground that the change in the language of S. 73 of the 
Code of 1908 (corresponding to S. 295 of the Code of 
1882) is of sufficient amplitude to justify the conclusion. 
Under the old Code the Calcutta Court had held in Roshun Lall 
v. Ram Lall Mullick, following two earlier decisions of the 
same Court, that the language of S.310-A was too precise to 
give effect to the argument based upon the apparent conflict 
between Ss. 295 and 310-A and the Court accordingly held that 
the money deposited was available only to the particular decree- 
holder and could not be rateably divided. Even after the 
amendment in the new Code widening the scope of S. 73, the 
Calcutta and Madras Courts have held that the law is the same 
on this point. See Harai Saha v. Faislur Rahman’, Murugappa 
Chettiar v. Palaniappa Chettiar’, Kasturi Iyengar v. Aruna- 
chelam Chettiar4, Gotati Vigneswarudu v. Venkatasuryanara- 
yonamurthis and Thiraviyam Pillai v. Lakshmana Pillaie. The 
Bombay Court also is inclined to the same view. Ganesh Bab 
Naik v. Vithal Vaman" ; Narayan v. Amgauda’. Notwithstanding 
the above decisions which interpret the term ‘decree-holder’ in 
O. 21, R 89, cL (b) as not including persons entitled to rate- 
able distribution, the Patna Court holds that the amount is not 
earmarked for the particular creditor. It istrue that the theory. 
of ‘voluntariness’ in paying money into Court in connection with 
execution petitions has not been held to preclude the same being 
‘assets held by the Court’ (as to which see the observations of 
Rankin, C.J. in Noor Mahomed Dawood v. Bilasiram Thakur- 
sidas®), and in that view the Courts have held that the money 
paid into Court with whatever motive is paid upon terms of 
the Code whatever they may be. Still the real question is what 
are the terms of the Code as regards the distribution of the 
i LL LCCC CR 
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deposit under O. 21, R. 89. The argument that it is money 
earmarked for a specific purpose, namely, payment to the parti- 
cular decree-holder who has brought the property to sale is not 
convincingly met. This view is emphasised by the contrast 
in the language of O. 21, R. 90 which refers to other 
persons entitled to rateable distribution. If it is recollected that 
while the rateable distribution sections have been in existence 
in one form or other from the earliest Code, the introduction 
of S: 310-A was only by a much later Act of 1894 and for a 
specific purpose, it is clear that the provisions of the latter 
section are more or less self-contained on this particular point 
and were not intended to be controlled by S. 285. Nor is there 
any particular hardship inflicted on the others, as it is always 
open to the other creditors to have the same property attached 
in which case, they could proceed afresh with the sale under 
their attachment. If they had not attached the property. but 
had merely applied for execution, and claimed only rateable 
distribution, no doubt their expectations would be disappointed 
but there is no greater anomaly in this than in the case ofa 
private payment outside Court to the creditor who was bringing 
the property to sale. The argument of the Nagpur Court in 
Aimaram v. Uderaji that it is only an injunction to the 
judgment-debtor, as to what amount he is to pay into Court 
that is laid down by O. 21, R. 89, cl. (b) does not do justice 
to the clear terms of the section. In view of the above consi- 
derations, the better view seems to be that the deposit amount 
cannot be rateably distributed. 





Ras Beart LaL v. Kinc-Emperor, L. R 601. A. 354: 
LL.R. 12 Pat. 811: 65 M.L.J. 513 (P.C.). 

This is an important decision of the Judicial Committee 
as to one of the fundamental points in trials by jury. The 
conviction was challenged on the ground that one of the jurors 
was nota competent juror as he was ignorant of the language 
in which the proceedings took place. Their Lordships held that 
evidence diunde is permissible to prove the allegation and that 
even the evidence of the juror in question’ was admissible. 
They specifically dissent from the decision of the English Court 
of Criminal Appeal in Rex v. Thomas which held that the 
evidence of the juror cannot be admitted. It is pointed out 





e 1, ALR. 1933 Nag. 347. 2 (1933) 2 K.B. 489, 


LXvt] THE MADRAS LAW JOURNAL (N.LC.). 31 


that the evidence sought to be admitted is only on the question 
whether the juror was qualified to act as juror and it did not 
affect the well-established rule that what happened in the jury 
box or jury room cannot be allowed to be disclosed by the 
jurors, in order to upset the verdict The question whether a 
juror is not competent for physical or other reasons to under- 
stand the proceedings is not, as their Lordships point out, one 
which invades the privacy of the discussions in the jury box or 
in the retiring room. Reference is also made to earlier decisions 
of the English Court whereunder such collateral disqualification 
has been allowed to be proved by evidence both of outsiders 
“and of the jurymen themselves. The result of the juror in 
question being incompetent to serve on the jury is stated to be 
that there has been a mistrial ‘or a trial coram non judice. In 
that view the conviction was quashed and the Lower Courts 
were directed to issue any necessary consequential order as to 
retrial. 

Their Lordships also point out that the objection in ques- 
tion in this particular case was unknown to the accused at the 
time of the empanelling of the jury. If the objection had been 
known earlier and the accused did not exercise his right of 
challenge, peremptory, or for cause shown, it may well be that 
he is precluded from thereafter taking the objection, as he had 
taken his chance of a verdict in his favour. This dictum, 
however, is only by way of obiter and it cannot be taken that 
their Lordships definitely decide the point in that sense. It 
would rather seem from the observations of Lord Campbell in 
Mansell v. The Queen! which their Lordships extract in their 
judgment, that the trial in such cases will be “a scandal anda 
perversion of justice” and in that viewit would not be appro- 
priate to adopt any doctrine of waiver to uphold the verdict. 





THe Crown v. FARID-UL-HAQ ANSARI AND ANOTHER, 
LL.R. 14 Lah. 532 (S.B.). 

Disciplinary jurisdiction over the various classes of legal 
practitioners bas always to be exercised with care and caution. 
Recent movements of a political character in which lawyers 
have been taking part as citizens working for the advancement 
of the political rights of the people have resulted in some cases 
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to criminal convictions for various statutory offences. The 
Courts have had to deal with such cases in relation to the 
exercise of disciplinary jurisdiction. The statutory authority 
under which action has been taken is not uniform. ‘There is 
power in the Chartered High Courts under the provisions of 
the Letters Patent constituting them, modified in some cases by. 
the terms of the Indian Bar Councils Act (XXXVIII of 
1926). The Legal Practitioners Act (XVIII of 1879) also 
applies in some cases and provides the necessary power under 
Ss. 12, 13 and 41. The language of the various sections is not the 
same but the Courts generally try to adopt a uniform standard. 
In the decision under review the action was sought to be taken 
under S. 8 of the Letters Patent of the Lahore High Court 
and in addition reference is also made to S. 41 of the Legal 
Practitioners Act. It became unnecessary therefore to decide 
whether the convictions which were the foundation of the pro- 
ceedings were for criminal offences which implied a defect of 
character as would be the case where action is sought to be 
taken under S.12 of the Legal Practitioners Act. The only 
matter which fell to be considered was whether was ‘reasonable 
cause’ for action under S. 8 of the Letters Patent. It may be 
noted in passing that S. 41, cl. (3) of the Legal Practitioners 
Act does not even contain those words. The Court accordingly 
adopted the test whether the proved acts for which the con- 
viction bad taken place were such as to show that the persons 
were ‘improper people to whom suitors in the Court should not 
be exposed”. In other decisions the test is stated in different 
forms, but speaking generally it is ultimately a question as to 
whether the conduct of the persons has been and is such that it 
would be improper to Allow them to continue as officers of 
Court belonging to a special class who alone are entitled to act 
and plead for litigants and belonging to an honourable profes- 
sion with special and favoured privileges. But at the same time 
it has to be recognised as a wholesome rule of practice that the 
Court is not called upon to take notice of every such case, 
irrespective of other general considerations. In the particular 
case, the learned Judges point out that there was no evidence 
placed before them, of the nature of the acts attributed to the 
legal practitioners which could enable them to judge of the 
game and in that view they considered no disciplinary action 
was mecessary. 
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Mori Lar v. Rapaery Lat, I.L.R. 55 All. 814. 


Art. 89 of the Limitation Act applies to a claim by a princi- 
pal against the agent for moveables, which term has been held 
to include money. Art. 90 applies to claims forthe neglect or 
misconduct of agent. The two represent two different kinds of 
claims though they may be combined in one suit. See Banst Singh 
v. Kishun Lall Thakuri. The starting point in respect of each is 
different. The liability in respect of one descends to legal re- 
presentatives, in respect of the other may not. We also think, 
the liability in respect of one may be transferred while that in 
respect of the other may not be. The distinction is-made for: 
this purpose in Ramah v. Rukmani Ammal, Varahaswamy v.. 
Ramachandra Raju3, Rajeswar Saha v. Sheikh Yadalts but is. 
not in Khetra Mohan Das v. Biswa Nath Bera nor apparently 
in this case. In Venkata Gurunadha Ramaseshiah v. Kesava 
Ramiah® a further distinction is made between a right to 
account and a similar claim to a definite sum of money of the 
assignor alleged to be in the hands of the defendant. This is 
based ona distinction made by Mr. Justice Parker as he then was 
in Glegg v. Bromley? between a right oi property and incidental 
right to sue and a bare right to sue. The judgment of Court 
of Appeal, Ellis v. Torrington’, further elaborates this point 
of view. This distinction has been applied so as to up- 
hold transfers of land with claims for past mesne pro- 
fits in Sankarappa v. Khatumbt Jamaluddinsab®, Mon- 
matha Nath Dutt v. Matilal Mtiral0, Ganga Din v. 
Psyareil (of right to damages for breach of covenant 
of support) and Emperor v. Nawal Kishorel23. Though the 
distinction is sound, the application of the principle seems 
doubtful as past mesne profits do not pass tpso facto with the 
sale of land: Chendrasekharalingam v. Naghabhushanamis ` 
and Sukhamayee v. Monoranjani4. In Defries v. Milnel8 it was 
held that a claim in respect of waste cannot be assigned though 
with the reversion. In Ellis v. Torrington’ on the other hand 








1. (1913) I.L.R. 41 AlL 632 at 635. 2. (1912) 24 M.LJ. 313. 
3. (1913) LL.R. 38 Mad. 138: 24 MLL.J. 298. 


4. (1932) 57 CLJ. 46. 5. (1924) LL.R. 51 Cal. 972, 
6. (1925) 50 M.L.J. 54. 7. (1912) 3 K.B. 474, f 
8. (1920) 1°K.B. 399. 9. (1932) I.L.R. 56 Bom. 403. 
10. (1928) 33 C W.N. 614. 11. ALR. 1929 AIL 63. 

12. ALR. 1929 Pat. 245. 13. (1927) 53 M.L.J. 342. 

14. A.LR. 1926 Cal 428. 15. (1913) 1 Ch. 98. 
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assignment ofa claim for breach of covenant to repair was held 
assignable with the land without even adverting to the last case.. 
As pointed out in Jewan Ram v. Ratan Chand Kissen Chandi 
English analogies must be applied with caution here in India 
inasmuch as in England there is no general rule that a mere 
right to sue cannot be assigned. The prohibition there is traced 
to the rule against maintenance, which is absent in India: 
Bhagwat Dayal Sing v. Debi Dayal Sahu& Equitable right to 
account for money has been held assignable by the Privy 
Council in Annamalai Chettiar v. AM.K.C.T. Muthukaruppan 
Chettiar3 and on this principle assignment of the right of 
account of ome co-sbarer against another has been held 
assignable in Susai Lasar Villavaraya v. Ramaswami Naidu. 
Right to sue for account in respect of a dissolved partnership 
has been held to be attachable in Parvatheesam v. Bapannas. 
In respect of the same matter, two different kinds of claims 
might arise, ¢.g., if money is paid into the hands of the agent 
and he misappropriates it, the misappropriation might be ignored 
and he may be sued simply to account for the money. Where 
a lessee agrees to pay revenue, and fails, the lessor may lay the 
suit as one for breach of covenant or on payment of the revenue, 
sue for reimbursement. The former claim is not transferable, 
the latter is: Manmatha Nath Mullick v. Hedait Alie. On the 
whole, we think the decision in this case is framed too widely 
and must be restricted to the facts of the case, f.e., to a case 
where the claim is made in respect of the agent’s negligence or 
default. The opinion expressed equating an actionable claim 
with debt, in any event, is much too wide. Debt is only a 
species of actionable claim and cannot exhaust the category. 





In the matter of Burma SHELL OIL STORAGE AND DISTRI- 
BUTING Company, I.L.R. 55 All. 874 (F.B.). 

We prefer the judgment of the Madras Full Bench in 

Board of Revenue v. South Indian Railway Co., Lid., which is 
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2, (1908) LR. 35 LA. 48: LL.R. 35 Cal 420: 18 M-L.J. 100 (P.C). 
3. (1930) L.R. 58 LA. 1: LL.R. 8 Rang. 645: 60 MLJ. 1 (P.C). 
4, 1933 M.W.N. 743: ALR. 1933 Mad. 710. 
5. (1890) LL.R. 13 Mad. 447. 
6. (1931) L.R. 59 LA. 41: LLR. 11 Pat. 266: 62 M.LJ. 287 (P.C). 
° 7, (1924) LLR. 48 Mad. 368: 48 M.LJ. 161 (F,B.). 
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identical on the facts with the present case. We do not think 
that the definition of lease in the Stamp Act has the widening 
effect suggested by the Full Bench. The only effect of 
the definition is to include quabuliats or undertakings by 
the tenant within the definition which may not otherwise 
come within it. The use of the word rent which implies and 
involves a lease or tenancy excludes licence from the definition. 
The definition of the word in the Stamp Act may be usefully 
compared with that in the Registration Act including the dis- 
cussion as to the necessity for the signature of the lessor in 
cases coming under the Transfer of Property Act, and the 
judgment of the Privy Council in Hemania Kumari Debi v. 
Midnapur Zamindars Co.1 where their Lordships held notwith- 
standing the fact that the definition included an agreement to 
lease, that it should be confined to such agreements as operate 
as immediate demise. It is indeed difficult in some cases to dis- 
tinguish a licence from a lease and the present is undoubtedly 
very much on the border line but the facts, vis., that the occu- 
pation of the company was not exclusive, in that the railway 
officials had access at all times, and was limited in respect of the 
purpose of occupation, the right could not be alienated in any 
manner, the Company had no authority to granta lease and 
that the parties expressly called the transaction a licence, justi- 
fied the decision of the Madras Court. 





Jactu Mat-Sapa Suga Rar v. CHARANJI LAL-FAKIR 
Cuanp, LL.R. 14 Lah. 580. 


Following the later decisions of the Calcutta, Allahabad 
and Patna Courts, and dissenting from’the early Madras deci- 
sion in Mackensie v. Tiruvengadathans, ihe Lahore Court also 
holds that a payment by a cheque is a payment which saves 
limitation under S. 20 of the Act, where the cheque is subse- 
quently honoured and that the signature of the debtor in the 
cheque is a sufficient compliance with the requirements of the 
section. Though a cheque is only an order to pay, so far as 
the Banker is concerned, delivery of the cheque to the creditor 
is a kind of payment to him and where it is subsequently pre- 
sented and honoured, the legal requirements of S. 20 are met. 





1. (4919) L.R. 46 LA. 240: LLR. 47 Cal. 4855 37 MLL.J. 525 (P.C). 
2. (1886) I. L. R. 9 Mad. 271. ° 
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Where the cheque is drawn by the debtor in favour of the 
creditor and delivered to him, there is an acknowledgment of 
payment in writing. But where a cheque of which the debtor 
isalready a payee or an endorsee is further endorsed by him, 
the point may not be so clear. A blank endorsement by the 
debtor on the back of the cheque containing his signature alone 
may be argued to be insufficient as there is no express acknow- 
ledgment of payment by the debtor signed by him or in his 
writing. But an endorsement in full stands on a different 
footing as there is a direction to pay the amount to the endorsee. 
The decisions in Mackensie v. Tiruvengadathani and Ram 
Chandar v. Chandi Prasad® were apparently cases of blank 
endorsement of cheques by the debtor. The further contention 
that the fact that the payment is in part payment of principal 
should also appear in writing, though adopted by the Madras 
High Court in a later case also, Muthiah Chettiar v. Kutiayan 
Chetitar3, which on this point follows the decision in Mackensie 
v. Tiruvengadathani, has not been accepted by other High 
Courts. It may be noted that after the amendment of S. 20 by 
Act I of 1927, it is enough if there is an acknowledgment of 
the payment which appears in the handwriting of or in a writing 
signed by the person making the payment. 


$e er LN S 
1. (1886) LL.R. 9 Mad. 271. 2. (1897) LLR. 19 AIL 397. 
° 3, (1917) 6 L.W. 790. 
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Maune Gyi v. A. L. K. P. Cuurryar Firm, I. L. R 
11 Rang. 407. . 


An application was filed by a creditor to adjudicate hi 
debtor an insolvent but as the matter was settled between them, 
the Court dismissed the application. No notice of the application 
was given to the other creditors. Some months later, another 
creditor applied under S. 16 of the Provincial Insolvency Act 
to be substituted in the place of the petitioning creditor. The 
learned Judges rejected that application on the grounds that the 
language of the section ‘contemplates a petition that is alive 
and is not dead,’ and there can be no question of the petitioner 
not proceeding with due diligence with a petition which has 
been dismissed. This view in effect adds to S. 16 the words 
“during the pendency of the petition,” similar to the words in 
O. 22, R. 10, Civil Procedure Code, which were construed in 
Sitaramaswams v. Lakshmi Narasimha! as governing applica- 
tions to continue a pending suit only and not taking in applica- 
tions presented after the termination of the suit. 


The reason underlying S. 16 is to prevent other creditors 
from being injured by, the action of one creditor and consistently, 
with that it has been held that the substituted creditor takes 
the place of the original creditor so fully that (4) he can rely, 
on the original acts of insolvency even though they may have 
happened more than three months before his substitution 
(Ganga Nath v. Zalim Singh and L. C.T. R. M.S. Chettyar 
v. 4. S. Chettyar Firm3) and (ii) that he can be substituted even 
where his debt is barred at the date of the substitution, provided 
it was alive at the date of the original petition (Venkata 
Hanumantha Rao v. Gangayya*), subject to this that the petition 
originally presented was valid and presented by a creditor 
entitled to file it. The case under notice furnishes the outside 
limit to which that could be done, namely, till the disposal of 
the petition. It stands-also to reason because once the petition 
is dismissed, mere substitution of the new creditor may not be 
enough, unless the dismissal also is set aside, and that is not 
provided for or contemplated by S. 16. 


A A a OD DB BT D A ON 8 LEO LE ELE I I AL I Oc OO CIA, 
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C. S. ARMUGAN CHETTIAR V. SITARAM, I, L. R. 11 Rang. 
420. 


A question of some nicety was decided in this case, namely, 
as to how far a judgment-debtor could plead satisfaction of his 
decree against an attaching decree-holder of that decree, when 
satisfaction has not been certified under O. 21, R. 2, Civil 
Procedure ‘Code. Though there seems to be no reported decision 
under O. 21, R. 53, questions have arisen under O. 21, R. 16, 
Civil Procedure Code. The real question is if the attaching 
decree-bolder’s right to attach arises only when there is an 
unsatisfied decree in fact or it is enough if there is a decree 
which the decree-holder could under law execute. 

‘In Subramanyam v. Ramaswamt! the Full Bench has now 
held that it is not open to the judgment-debtor to plead an 
uncertified satisfaction of the decree as an objection to the 
application of the assignee of the decree to recognise the 
assignment. In Bombay in Raghunath Govind v. Gangaram 
Yesu3 and Ganpaya v. Krishnappa the other view is taken. 
While Subramanyam v. Ramaswamii and the cases it follows 
treat the application under O. 21, R. 16 as one to execute the 
decree and made to the executing Court, the Bombay cases 
which follow Ramayya v. Krishnamurti4 and Sundara 
Aiyar, J.’s view in Ponnusami Nadar v. Letchmanan Chethar’ 
treat it as made to the Court as the Court which passed the 
decree and not as the executing Court, the bar to recognition 
being only against the Court executing the decree: Ma Ma 
Gyi v. Ma Nyo Po8® According to these decisions, the question 
of adjustment comes in only after a person who claims to 
execute the decree as a transferee has proved his right under 
the transfer and O. 21, R. 2 bars proof of payment or adjustment, 
as a defence only to execution and not for the other purpose. 
It is in that view that it has been held that the adjustment can 
be proved in a separate suit (Balaji Lakshman v. Dada Jott, 
Iswar. Chundra Dutt v. Harts Chandra Dutt8, Kalyan Sing v. 
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Kamta Prasadiand Lalji Sing v. Gaya Singh®) or in proceedings 
for restitution under S. 144 (Vasudev Govind v. Vishnu 
Vithals) or in proceédings under S. 210, Indian Penal Code. 
But in the light of Subramanyam v. Ramaswami4 the decision 
under review is unassailable, .as the judgment-debtor cannot 
show that the decree is unattachable unless he can ask the Court 
to recognise the unsatisfied adjustment. If anything the case 
under O. 21, R. 53 is clearer, as the rule in terms provides 
that the attaching decree-holder becomes the legal representative 
of the attached decree-holder. The cases have treated him as 
a representative even for purposes of S. 47, Civil Procedure 
Code (see Raman Chettiar v. Chokkalinga Chettiar and 
Sevugan Chetty v. Munisamy Atyar8) at any rate from the time 
the judgment-debtor gets notice of the attachment, as it is only 
then that according to Bhavirtsetit Lakshminarasimham v. 
Veicha Lakshminarasimham’ the attachment takes effect as 
against the judgment-debtor. 


A difficulty may also arise under S. 73, Civil Procedure 
Code. It is only to the extent of the unsatisfied portion of the . 
decree that a decree-holder is entitled to claim rateable distribu- 
tion (Sarat Chandra Kundu v. Dayal Chand Seals) and 
Varadachariar, J. recently held that satisfaction of the decree 
after application for rateable distribution but before actual 
order for distribution is also to be taken into account®. No 
doubt in Saravana Pillai v. Arunachalam Chetiar10 and 
Dattatraya Govindseth Lubri v. Purshottam Narayanseth Dalit 
it has been held that an inquiry under S. 73 is non-judicial and 
the officer distributing the assets has no power to inquire into 
the bona fides or otherwise of a decree on the strength of which 
rateable distribution is claimed. But if is a prerequisite under the 
section that the decree should not have been satisfied and even 
those cases recognise that this question can be gone into by the 
distributing Court. Can the Court acting under S. 73, which 
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need not even be the Court which passed the decree or even the 
Court executing it, admit proof of adjustment or satisfaction 
of the decree. Normally the objection will be by other creditors 
and then no difficulty may arise as it is only the parties to the 
decree that are precluded from proving the adjustment, but 
what is to happen if the judgment-debtor himself raises the 
plea. It may here be noticed that in Tambi Reddy Virareddy 
v. Devi Reddy Pattabhiramt Reddy & Co.1 it has been held 
that the Court cannot recognise an uncertified adjustment or 
payment out of Court, even when it is raised by a surety of the 
judgment-debtor, whose liability under the law ceases when the 
decree-holder is paid and is only to pay on default of payment 
by the judgment-debior. (See also Rajantkumar Seal v. The 
Mahalakshmi Bank, Lid.®) 


a ar PO ver Un at 
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MAHARAJA OF JEYPORE v. RAMAMURTHY, I. L. R. 57 Mad. 
73: 65 M. L. J. 684. 


The question how far a decision on a point of law can 
operate as res judicata has been the subject of considerable 
diference of opinion. The view taken in Partkasaradi 
Ayyangar v. Chinnakrishna Ayyangari is that a decree is 
binding though it proceeds on an erroneous view of the law, and 
similarly the decision on an issue of fact is binding but the 
decision on an issue of law is not. In a slightly altered form, the 
same rule is stated in Kaveri Ammal v. Sastri Ramier3, Gowri 
Koer v. Audh Koers, Ram Lal Malikand v. Deodhari Rat4 and 
Doorwas Seshadri Iyer v. Govindasıwami Pillat so as to 
extend the first part of the rule to cases in respect of the same 
cause of action. For, in such cases, to hold otherwise would 
be not to give full effect tothe decree. In other words, ag 
put in some other cases, the decision on an issue of law is 
binding where the object is the same but not so when it is 
different: Gopu Kolandavelu Chetty v. Sami Royar8. The 
term “estoppel by verdict” indicates, the learned Judges say 
in Parthasarads Ayyangar v. Chinnakrishna Ayyangarl, that 
such estoppels are confined to questions of fact. Issues no 
doubt may be of factor of law (O.14) but apparently both 
these are confined to propositions parties are bound to allege. 
As they are not bound to allege in their pleadings propositions 
of pure law, it would seem to be legitimate to hold that there 
would be no res judicata on such pure points of law. It is 
otherwise where the question is a mixed question of law and 
fact. The parties are bound to plead in respect of them and 
decisions thereon may legitimately operate as res judicata. Such 
questions are, for instance, questions turning on the construc- 
tion of documents: Bader Bee v. Habib Merican Noordin? 
and Sree Rajah Bommadevara Venkata Narasimha Naidu v. 
Andavolu Venkatarainam’. Instances of pure questions of 
law are to be found in Parthasaradi Ayyangar v. Chinna- 
krishna Ayyangar!, Gopu Kolandavelu Chetiy v. Sami 
Royars, Kaveri v. Venkamma®, Attamma v. Naraina Bhatialo, 
Chamanlal v. Bapubhaill and Kuppana Kavundan v. Kumara 
Kavundanis. The first of these cases related to the general 
right of every owner of property, the second to the right 
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of a trustee under the law to appoint a co-trustee, the 
third and fourth cases related to limitation, and the last case 
related to a question whether an appeal would lie. In 
Mangalathammal v. Narayanaswamt Atyarl it was held that 
the liability to pay the maintenance charge subject to which a 
purchase was made was such a general question of 
law but this is dissented from in the case under review. A 
question of construction of a document has been held not to be 
such a question of law: Sree Rajah Bommadevara Venkata 
Narasimha Naidu v. Andavolu Venkataratnam?, Doorwas 
Seshadri Iyer v. Govindaswami Psilat8, Badar Bee v. Habib 
Merican Noordiné and The Secretary of State for India v. 
Maharajah of Venkatagirts. Legal qualities of facts can be 
res judicata. Only pure questions of law cannot be. This view 
is questioned in Tarini Charan Bhattacharya v. Kedar Nath 
Haldar’, Even there, an exception is made where the question 
involved is one of limitation, procedure or jurisdiction where 
other than interests of parties are involved. Possibly their 
Lordships might be prepared to enlarge the category on the 
principle that there cannot be an estoppel against statute or 
possibly where other species of public policy is involved 
(¢.g., sales of religious offices: Lakshmanaswami Naidu 
v. Rangamma’, or of hereditary village service inams: Raja 
of Visianagaram v. Dantivada Chelliah8). When the law is 
changed by statute, all subsequent suits will be governed by 
the new statute, they also admit and there is no scope for the 
application of the principle of res judicata. The position is 
obviously not the same when a Full Bench declares what the 
correct law is, that is to say, has always been: Balwant Rao v. 
Baji Rao®. The case under review is one very much on the line 
per se the question whether a usufructuary mortgagee of the 
leasehold interest is liable for rent to the landlord, is a pure 
question of law. But he might render himself liable by 
agreement with the landlord on some other way. In the absence 
of any indication in the previous judgment that the point was 
dealt with as a pure question of law e other possibility not 
being excluded) it was possible to hold that the decision was 
not one on a pure point of law. 





1. (1907) I. L. R. 30 Mad.:461: 17 M. L. J. 230. 


2. (1916) 32 M. L. J. 63. 3. (1921) 40 ME L. J. 556. 
4. (1909) A. C. 615. 5. (1916) 31 M. L. J. 97. 
6. (1928) I, L. R. 56 Cal. 723 (F. B). 
7, (1902) L L. R. 26 Mad. 31. 
; . (1904) I. L. R.28 Mad. 84:14 M. L. J. 468, 
9, (1920) L.R. 47 I.A. 213: LL.R. 48 Cal. 30:39 M. L. J, 166 (P.C) 
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Ram Sarup v. Moman Lat, LL.R. 14 Lah ZIS 1an 

The Lahore Court holds in this decision that no revision 
will lie under S. 115 against an order refusing an application 
preferring certain objections to an award passed in a reference 
through Court. The ground of decision is that there is no 
‘case decided’ within the meaning of S. 115 soas to let in the 
revisional powers of the High Court. The later Madras view is 
that even interlocutory orders in a pending suit can be revised. 
However that may be, it is a different question whether a 
revision will not lie against the final decree passed in accordance 
with the award under S. 16 of the second schedule. An appcal 
is prohibited except in so far as the decree is in excess of or 
not in accordance with the award. In other cases, there is no 
objection on principle to invoking the revisional powers under 
S. 115 though, of course, the same can be exercised only under 
the limitations provided in the section. Instances of such 
interference in revision are found in Ramaswams Chettiar v. 
Venkatarama Atyarl and Annamalai Chetiar v. Annamalai 
Chetiar’. If the decree though on an award, discloses either 
an excess or defect of jurisdiction or irregularity in the exer- 
cise of jurisdiction, revision does lie to correct the error. Thus 
an erroneous interpretation of the terms of reference by the 
arbitrators whereunder they have assumed a jurisdiction not 
really vested in them will be sufficient ground to interfere in 
revision with a decree based on such an award, if on a correct 
legal interpretation of the reference to arbitration which defines 
and limits their jurisdiction, the Court finds an excess of juris- 
diction. This is on the principle laid down in the analogous 
Full Bench decision in Aichayya v. Seetharamachandra Rao, 
It is also obvious that irregular exercise of jurisdiction should 
attract interference in revision, as for instance where a Court 
straightaway passes a decree on an award being filed in Court 
without giving 10 days time for objections being filed as pro- 
vided by the Limitation Act. The decision under review is 
confined to revision petitions filed only against the interlocutory 
order rejecting the application objecting to the award and does 





1. (1924) 49 ML. 522, 2 (1933) 65 MLL.J. 376, 
3, (1912) LL.R. 39 Mad. 195124 M.L.J. 112 (F.B.), 
NIC ° 
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not deal with the sustainability with revision petitions against 
the final decree. 


[Exp or Vor. LXVI.] 


THE 
MADRAS LAW JOURNAL. 


— 








VOL. ] JANUARY, 1934. [LXVI. 





NOTES OF RECENT CASES. 


Anantakrishna Atyar and Cornish, JJ. A. S. No. 106 of 1929. 
15th December, 1933. 

Hindu Law—Moaintenance—Plea of immorality—Evidence— 
Conjectures—Release deed by father—Minor—Ratification— 
Rate of maintenance—Income from businesses—Not permanent— 
If can be taken into account. 

Where the evidence of immorality pleaded in defence ina 
suit for maintenance consisted of a doctor’s testimony who operat- 
ed for pelvic abcess and a Hospital Register, 


Held, it could not be acted upon as suspicion was not proof 
and Court should not decide upon conjectures. 


Where a release deed was executed by a father on behalf of 
his minor widowed daughter in favour of her husband’s father 
and brother, in lieu of fixed monthly maintenance, it was open to 
the minor after attaining majority to set aside the transaction as 
not being beneficial to her. £ 


Receipts of the amount fixed in the said release deed by the 
lady for 14 years after her attaining majority do not amount to 
ratification as such period was not a reasonable one in the circum- 
stances of the case as she was living away from her parents and 
her husband’s relations. 


Income from businesses (like Javali, groceries, etc. in the 
case), which was not steady or permanent in the nature of things, 
should not be taken into account for purposes of ascertaining 
the rate of maintenance. 


Principles enunciated in 8 Pat. 840 (P.C.) for fixing the 


rate of maintenance relied upon. 
e 


2 


V.V. Srinivasa Aiyangar, T. K. Srinivasathathachartar and 
K. Venkataramani for Appellants. 

S. Jagadisa Aiyar and R. Jagadisan for Respondents. 

K. C. 


Jackson, J. C. R. Ps. Nos. 1737 &1738'0f'1930, 
15th December, 1933. 

Madras District Municipalities Act (Madras Act V of 1920), 
Ss. 93, 354 (2) and Schedule IV, Rr.17 and 19—Assessment of 
profession tax by Chairman on a person getting less than the mini- 
mum assessable income—Whether erroneous calculation of income 
by the Chairman can be the subject-matter of a suit. 

The plaintiff whose income was less than the taxable mini- 
mum and was therefore not taxable at all, was assessed to profes- 
sion tax by the Chairman of a Municipality .as having ‘béén in 
receipt of an income which was liable to be taxed. He paid the 
amount of profession tax under protest and brought the ‘ suit 
against the Municipality for the recovery of the same as having 
been illegally assessed. 

Held, that such a suit would not lie under S. 354- @) of the 
Madras District Municipalities Act. 

The Chairman if he assesses the income under Rr. 17 and 19 
of Schedule IV of the District Municipalities Act with due regard 
to law, his decision is final and cannot be questioned in a'suit. 

10 L. W. 592 followed. rae a te 

113 I.C: 560 referred to. 

C. A. Seshagiri Sastri for Petitioner in both the Revisións. 

S. Subramania Sasiri for T. S. Ramaswami Atyar ‘fot Res- 
pondents in both the Revisions. 


K. C. 


a S 


ey 0 
. 


Madhavan Nair, J © 00 0 Ot C. R.P. Nee 
Sth December, 1933. 


Contract—Disirict Munictpaltties Act, S. ‘69--Void comtract— 
If decrée can be given quantum meruit, ee . 
Even though a contract is void under “S. 69 of the Madras 
District’ Municipalities Act, a décree on the basis of quantum 


meruit can be given and it does not depend upon the consent of the 
parties thereto. ae 4 


53 Mad. 352 considered. $ E S Ge 
53 Mad. 309, 54 Cal. 189 and Ai I. R. 1933 Mad: 145 followed. 
T. V. Ramanatha Aiyar for Petitioner. 


S.T. Srinivasagopalachari £ for Ee poaae : 3 T 7 

S. V. V. l 
Madhavan Nair and© . .. x . A.S. No. 418 of 1932. 

Jackson, JI. ` eae a : i i i 


19th January, 1934. 


Civil Procedure Code (V of 1908), O. 1, R. ER mulii- 
fariousness—Rules governing—Duty of Court to afford plaintiff 
opportunity to elect—Cestui que trust—Suit against fraudulent 
trustee and his agents for account—Maintainabtlity. 


The Court has power to dismiss a suit for multifariousness but 
its power should generally be exercised with a liberal discretion. 
O. 1, R. 3, Civil Procedure Code, is the order governing the question 
of multifariousness. It applies to joinder of causes of action as well 
as joinder of parties. The question whether joinder is proper or 
not has to be determined with reference tô the facts of each case, 
The whole of the transaction forming the subject-matter of the 
suit need not be involved in each of the causes of action joined. 
Where an ex-minor sued his de facto guardian and his agents for 
an account and alleged that the guardian had acted in fraud of the 
plaintiff’s estate and the agents had connived at that fraud and 
the plaint referred to various transactions in connection with the 
scheme of embezzlement, 


Held, that the suit was not bad for multifariousness. 


45 Cal. 111, 49 Mad. 836 (F. B.), A.I.R. 1932 Bom. 1 and 
(1898) 2 Q. B. 44 referred to. 


Held further, that even where the Court is of opinion that a 
suit is bad for multifariousness it ought to give the plaintiff am 
opportunity to amend his plaint and to elect, 

N. R. C. 


ban 


4 


4 Cal. 949,.19 C. L. J. 316, 76 I. C. 950, 40 Alf -11, A. I. R. 
1930 All. 183, (1918) 1 K. B. 555, (1921) 2 K. É. 1 and 141 L. T. 
54 referred to. | 

A minor may elect to sue a fraudulent trustee either for 
damages or for an account. Where the trustee is assisted in his 
fraudulent acts by his agents the cestwi que trust can call on the 
trustee as well as his agents to render an account. 

26 E. R. 875,43 E. R. 307, 39 E. R. 637, (1893) 2 Q. B. 394 
and Lewin on Trusts, 13th Edition, p. 471 relied on. 

_S. Srinivasa Aiyangar and V. Ramaswami Aiyar for Ae Sik 

The Advocate-General (Sir A. Krishsaswami . Aiyar), 
M. Patanjali Sastri and U. Umamaheswaran for lst Respondent. 

S. Vaæradackari and S. V. Venugopalachari instructed by 
Messrs. Moresby and Thomas for 4th Respondent. l 

T. Thiagarajan for 6th Respondent. 

Nugeni Grant, M. Subbaroya Aiyar, K. Subramaniam, 
A, Subramaniam, P. S. Raghavarama Sastri, T. K. Sundara- 
raman, R, Sethurama Sastri, K. G. Srinivasa Aiyar, R. Swaminatha 
Aiyar and K. S. Rajagopala ai for other Respondents. 


B. V. V. 


y 
) 


Curgenven, J. S. A. No. 35 of 1929. 
19th January, 1934. 


Transfer of Property Act (IV of 1882), S. 107—Madras 
Estates Land Act, Ss.3 (5), 6 (6) and 130—Unregistered lease 
for one year accompanied by possession whether sufficient to con- 
stitute him a “landholder’’—Lease for one year—-Arrears of reni 
due for that year—Subsequent lease for 3 years to the same 
lessee—Whether the lessee can sell the holding during the period 
of the second lease for the arrears due during the first lease— 
Ss. 6 (6) and 132—Ijaradar whether can purchase the holding at 
arent sale. 


One M got a lease of the melvaram right for a period of one 
year for fasli 1320 under an unregistered lease deed and possession 
was given to him. After the expiry of that lease he took another 
lease for a period of three years from fasli 1321. The tenant did 
not pay the rent due for fasli 1320. For that arrear the lessee 
brought the holding to sale under the summary provisions of the 
Estates Land Act during the period of the second lease and pur- 
chased it himself. Objection was taken to the sale on the grounds 
(1) that the lessee was not a landholder within the meaning of S. 3, 
cl. (5) of the Estates Land Act as the lease was invalid under 
S. 107 of the Transfer of Property Act and cannot transfer title to 
the lessee so as to constitute him a landholder, (2) that the sale was 
invalid as the lessee had no power to sell the holding after the 
expiry of the first lease and that the fact that he happened to be 
the lessee for the succeeding faslis during which the holding was 
sold cannot avail him, and (3) that the purchase by the lessee at 
the sale so held was void as it was prohibited by S. 6, cl. (6) of the 
Estates Land Act. 


Held, (1) that the unregistered lease was evidence of an oral 
arrangement and that the unregistered lease together with delivery 
of possession was a valid lease under the Transfer of Property 
Act and sufficient to constitute the lessee a landholder within the 
meaning of S. 3, cl. (5) of the Estates Land Act. 


41 B. 550, 44 M. 55 (F.B.) and 122 I. C. 533 relied on. 

1928 M. 548 referred to. 

(2) that the lessee had power to sell even after the expiry 
of his first lease, and 

(3) that S. 6, cl. (6) does not prevent the ijaradar from 


acquiring the holding at the summary sale. It only prevents him 
from holding it as a ryot just like any other landholder. He can 


acquire the holding but not the occupancy right. 
N. R C. 
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S. Varadachariar and R. Rajagopala Atyangar for Appellants. 
T. R. Venkatarama Sastriar and K. S. Sankarier for Respond- 
ents. 
S. V. V. ROE 
Lakshmana Rao, J. S. A. No. 1261 of 1929. 

` 30th January, 1934. 

. Hindu Law—Gift of joint family property by a member-—V oid 
in toto—Other members entitled to recover the whole property and 
not merely their shares—Other members entitled to mesne profits 
not merely from the date of suit but also prior thereto—Plaintiff 
claiming under adoption—Denial of adoption in the suit—Prior 
admissions by defendant of the adoption—Burden of proof— 
Adoption must be taken to be established unless admissions are 


shown to be untrue or made under misapprehension by the 
defendant. 


A gift of joint family property as distinguished from a sale by 
a member of the joint family is void in toto. 

27 M. 162 followed. : 

A Hindu son suing to set aside a gift of joint family property 
by his father not authorised by law is entitled to recover posses- 
sion of the entire property and not merely of his share in the 
same. 


11 Mad. 246 followed. 


A member of the joint family seeking to recover possession of 
immovable properties improperly gifted away by another member 
is entitled to mesne profits prior to suit also, as the gift is void and 
not merely voidable. 
~ Where a suit is brought by the plaintif claiming under an 
adoption but failed to prove the factum or validity of adoption but 
adduced evidence admissions by the defendant prior to suit recog- 
nising the adoption, the adoption must be taken to be established 
unless the defendant is able to prove that the admissions were un- 
true or were made under a misapprehension. 

29 All. 184 (P.C.) followed. 

C. A. Seshagiri Sastri for Appellant. 

S. Subramania Sasirt for T, S. Ramaswami Atyar for Res- 
pondents. 

KC — 

Ramesam and Curgenven, JJ. A. S. No. 126 of 1929, 

1st February, 1934. í 

Natiukotiat Cheliy—Custom—Sridhan presents to daughter 
from joint family funds—Death of daughter without issue—Re- 
verter to father under custom—If reverts as his self-acquisition 
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or as joint family property—Father investing family moneys for 
interest with several Chetty firms—Interest due therefrom if joint 
family moneys-—Son if entitled to such interest. 

On the occasion of the marriage of his daughter, a Nattu- 
kottai Chetty father gave large sums as customary presents to the 
daughter which she took as her sridhan. The moneys were given 
out of joint family funds. Subsequently the daughter died and 
under the custom of the Chetties, the moneys came back to the 
father as the daughter died issueless. 

Held, that the father took them as joint family moneys and 
not as his separate property. The moneys were expended out of 
the joint family funds for a definite purpose, namely, to serve the 
married couple or their issue and as the purpose „was frustrated 
by the daughter’s death and without issue, it was only reasonable 
that it should go back to the fund out of which it came. 

The father had invested family moneys in various firms for 
interest. In an action for partition, the son claimed interest from 
the family assets. 

Held, that this was not a claim really for interest but fora 
share in the income from family funds, as really the interest was a 
part of the income. Also though by practice interest is disallowed 
in partnership actions, on principle it ought to be allowed and that 
exception ought not therefore to be extended to partition actions. 

Case-law discussed. 

S. Varadachariar and V. Ramaswami Aiyar for Appellants. 

K.V. Krishnaswami Aiyar and G. Tyagarajan for Respond- 
ents, 

S. V. V. — 


Ramesam, J. S. A. No. 573 of 1929. 
2nd February, 1934. 
Hindu Law—Sridhanam deed—Cansiruciion of-—Conflicting 
provistons—Absolute or life-estate—Resirainis on alienation— 
Effect of —When operative as conditions. 


A sridhanam deed executed by a Hindu father and his son in 
favour of his daughter ran in these terms: 


“As we have given as sridhanam to you, the lands which we 
have been enjoying with patta in our name under the arrangement 
that you and your male heirs and their santhathis should enjoy 
the income therefrom without making any alienation like othi, 
niortgage, sale or gift, and that you should pay the Government 
kist, yos shall in prosperity enjoy as abovementioned puthra 
pouthra param pariyamai as long as the sun and moon last, the nidhi, 
nikshepa, etc., in those lands with Ashtaboga and Dasavidha 
swamyam.” 
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Held, the donee took an absolute estate in spite of the provi- 
sion restraining the alienation on the donee and her male heirs, 
etc. 

In construing a deed, the dispositive words must be looked into 
in the first instance and if they are clear and unambiguous, the 
clauses prohibiting alienation must be regarded merely as a pious 
desire to tie up the property. It is a matter of construction in 
each case whether the words indicating the restraint operate to 
cut down the absolute estate to a limited estate. 

Held, in this case that the prohibitions referred to in the deed 
purported to operate not merely in the interest of the donee but 
also her male heirs, etc. and the words were not strong enough to 
limit the estate to an estate for life. 

43 I. C. 15,58 M. L. J. 1 (P.C.) and 61 M. L. J. 501 (P. C.) 
relied on. 

9 Cal. 952 and 47 M. L. J. 535 distinguished. 

The fact that there was no gift over in the deed was an addi- 
tional circumstance to indicate the absolute nature of the gift. 

11 Lah. 645 (P.C.) and the judgment of Ramesam and 
Cornish, JJ. in A. S. No. 353 of 1931 relied on. 

T. V. Muthukrishna Aiyar for Appellant. 

S. Jagadisa Aiyar for Respondent. 

S. V. V. 

Butler, J. S. A. No. 1247 of 1929. 
2nd February, 1934. f 

Transfer of Property Act (IV of 1882), S. 130—Successive 
assignees of actionable claims—Second assignee giving notice of 
assignment prior to such notice by firsi assignee—Priortiy as 
between the assignees. 

Where a chit fund subscriber who had subscribed for five 
instalments by then hypothecated his chit fund interest to A in 
1919, and subsequently, without informing B of the prior hypo- 
thecation, hypothecated the same to B in 1921, and B gave notice 
of the assignment to the stake-holders earlier than A, a payment 
by the stake-holders to B, notwithstanding the notice of assignment 
being given by 4 to them before payment but after B’s notice of 
assignment, is good. S. 130 of the Transfer of Property Act does 
not deal with the question of the rights of successive assignees of 
actionable claims and reference to the English Law is therefore 
permissible. 

S. Varadachariar and K. S. Champakesa Aiyangar for Appel- 
lants. 

S. Ramaswami Atyar, V. K. Srinivasa Aiyangar and S. R. 
Krishnamachariar for Respondents. 

e S. V. V. 





Curgenven, J. C. R. P. No. 1881 of 1930. 
2nd February, 1934. 


Limitation Act (IX of 1908), Art. 85—Mutual, open and 
current accouni—Rejection of plaint under O. 7, R. 11 as barred 
by Kmitation—Propriety of —Plainiiff to show how it ts not barred. 

The plaintiff milled the defendant’s paddy and the defendant 
made payment towards the charges, these payments being either in 
cash or paddy. The balances struck in the suit account twice or 
thrice previously were in favour of the defendant. The plaintiff 
filed the suit on foot of the account alleging it to be a mutual, open 
and current account and the Lower Court rejected the plaint under 
O. 7, R. 11 (d) on the ground that the suit account was not a mutual, 
open and current account and that the suit was barred by time 
as the last entry was more than 3 years prior to suit. 

Held, that the mere fact that once or twice the charges were 
temporarily more than discharged will not. . . . take on the 
character claimed, and that there was no such mutual obligations 
between the parties as could give rise to a claim on either side. 

Held, further, that it was incumbent on the plaintiff to show 
in his plaint or at least when the Lower Court wey calls upon 
him to do so, how Art. 85 would apply. 

T. R. Arswnachela Aiyar for Petitioner. 


K. Kuppuswami for Respondent. ` ` aa 
S. V. V. ——— 
Sundaram Chetty and A. S. No. 461 of 1931. 


Pandrang Rao, JJ. 
Sth February, 1934. 


Promissory Note—Execution by sons of an Indian Christian— 
Father and sons ling as one famtly—Whether father liable to debts 
as family debts—Incidents of Hindu joint family whether appli- 
cable to Indian Christians—Whether suit promissory note could be 
considered as an acknowledgment of a prior debt on a previous note 
executed by the father as well as sons. 


The plaintiff sued defendants 1 to 4 on a promissory note, Ex. A, 
executed by defendants 2 and 3 who were the sons of defendant 1. 
The defendants were converts to Christianity but were living as 
one family. The discharge of a previous note, Ex. D, executed by 
defendant 1 and his sons defendants 2 and 3 which formed part 
of the consideration of the suit promissory note was availed of 
as justifying the claim that the debt of the suit promissory note 
was binding on the family as defendants 2 and 3 as managing 
members only acknowledged the liability of the entire family by 
execution of the suit promissory note. 


Feld, that the suit promissory note was not binding on defend- 
ants 1 to 4, the father and uncle respectively of the executants, 
N. R. C. 
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The incidents of the joint family under the Hindu Law are 
not applicable to a family of Indian Christians (10 M. 69). But 
the rights vested under the Hindu Law before the conversion of 
the family to another religion cannot be taken away in view of 
statutory enactments (vide the Caste Disabilities Removal Act), 
nor can such a right be enlarged by reason of the conversion. 


(2) Held also, that the fact Ex. D had been executed by the 
Ist defendant also was not sufficient to render him chargeable by 
reason of the acknowledgment or payment by the defendants 2 and 
3 alone (vide S. 21 of the Limitation Act). 

10 Mad. 69, 31 Bom. 25, 52 Mad. 83 at 90 (P.C.), 40 Cal. 407, 
413 and 46 Cal. 663, 669 (P.C.) referred to. 


S. Srinivasa Atyangar and K. G. Srinivasa Aiyar for Appellants. 


T. M. Krishnaswomi Aiyar and K. Aravamudu Aiyangar for 
Respondents. 


K. C. 


Madhavan Nair and A.S. Nos. 330 & 371 of 1929 & 40 of 1931. 
Jackson, JJ. g 
8th February, 1934. 


Evidence Act (I of 1872), S. 32 (4)—Boundary dispute 
between villages—Statements in leases, etc., re boundary—Admissi- 
bility of —Map—Prepared on information of Karnams and Amba- 
lams—Admissible. 


On a question of boundary between two villages, statements 
in leases and other documents that a certain plot of land is situate in 
one of the villages or that a plot in one village is bounded by the 
other village are admissible in evidence under S. 32, cl. (4) of the 
Indian Evidence Act. 


Cases re'ating to the boundaries of manors, parishes, etc., in 
England relied on. . 


A map prepared by a person showing the boundary and based 
on information furnished by the Karnams or Ambalams of the 
villages is likewise admissible. 

S. Varadachariar, M. Patanjali Sastri and C. S. Rama Rao 
Sahib for Appellants in A. S. Nos. 330 of 1929 and 40 of 1931 and 
Respondents in A. S. No. 371 of 1929. 

T. M. Krishnaswami Aiyar and T. M. Ramaswami Aiyar for 


Respondents in A.S. Nos. 330 of 1929 and 40 of 1931 and Appellants 
in A. S. No. 371 of 1929. 


K. Kuttikrishna Menon for 1st Respondent in A. S. Nos. 330 
of 1929 and 40 of 1931. 


S. V. V. 


l1 


Krishnan Pandalai ond A. S. No. 182 of 1929, 
Sundaram Chetty, JJ. 
19th January, 1934. l 

Partition—Separate entries in Revenue Records—Sale deed 
by junior members—Attestation of, by senior members—Effect of 
—Swuit by one coparcener—Compromise decree giving him his 
share—Effect of on other members—Art. 127, Limitation Act— 
Exclusion of the father from a portion of the family properties, 
whether sufficient to exclude the son—Minor—Whether know- 
ledge can be imputed to him—Knowledge of guardian, how far 
knowledge of minor. 

Separate entries in the revenue registers are by themselves 
not sufficient to prove division. 

25 MLJ. 489 (P.C.) relied on. | 

Where a deed of alienation by a junior ‘member is attested by 
a senior member it is not evidence of partition but its effect is 
rather to the contrary. 

If in a suit for partition by a member the decree is by compro 
mise to the effect that the plaintiff alone is to receive something in 
lieu of his share the decree will not have the effect of creating a 
severance between all the ‘members. 

“ 53 All. 300 (P. C.) relied on. 

As regards Art. 127, it cannot apply unless the plaintiff is 
excluded to his knowledge. It is not possible to impute to minors, 
6 and 5 years old, the knowledge that their father and uncle had 
denied their rights and that consequently they intended to exclude 
them from their birthright. Such knowledge cannot be imputed 
at any time before they attained majority. 

The proposition that knowledge of the guardian i is knowledge 
‘of the minor is not free from doubt. 

37 M.L.J. 256 referred to. 

But where the father himself set up that his sons are not his 
sons, he cannot be considered their guardian receiving knowledge 
on their behalf. 

Exclusion of the father does not amount to exclusion ofthe 
sons as the sons have an independent right. 

Where the father is in possession of some properties of the 
family, it will enure to the benefit of the sons also, 

Where different members of the family are in enjoyment of 
different properties the rational explanation is that they are in 
possession for convenience of enjoyment and not with any idea of 


exclusion. 
t .N. R. Ç: - Š a 
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K. V. Krishnaswami Aiyar for Appellants. 


A, Swaminatha Aiyar and R. ce ie dail Aiyangar ‘for Red: 

pondents, 
S. V.V. : — 
Madhavan Noir and - - A. S. No. 393 of 1928. 

Jackson, JJ. : 
8th February, 1934. 

Limitation Act (IX of 1908), S. 20 (2)—Joini usufructuary 
mortgagees—Lease back to mortgagor—Salbe by mortgagor to one 
of the mortgagees for full mortgage debt—Claim by the other mort- 
gagees after 12 years—Barred. 


A usufructuary mortgage had been executed in favour of a 
Mahomedan father and his minor daughter in respect of an amount 
to which they were entitled as co-heirs but the mortgage property 
‘was taken back on lease by the mortgagor. Some time later the 
property was sold to the father himself for a consideration in- 
ludag the full amount of the mortgage debt and the father there- 
after dealt. with the property as his own absolutely. On a claim 
o ade by the daughter more than 12 years after the mortgage amount 

d .become payable and long after she attained majority, 
` Held, following 20 Mad. 461, 36 Mad. 97 and 25 M. 
_ L. J. 329 that the mortgage had been discharged by the 
sale to the father and that the father’s subsequent possession can- 
not,'in the ciraumstances, be treated as possession by a mortgagee 
within the meaning of S. 20, cL (2) of the Limitation Act. 

P. S. Narayonaswami Aiyar and P. S. Ramachandra Aiyar for 
Appellant. 

S. Varadachariar and C. S. Swaminadhan for 19th Respondent, 


S. V. V. 


Venkatasubba Rao, J. ; S. A. No. 1268 of 1929, 
9th February, 1934. . ` 

Civil Procedure Code (V of 1908), O. 21, R. iid 
Meaning of. 

The plaintiff in a suit had obtained an order for attachment 
before judgment and after. decree filed an execution petition for 
bringing the properties to sale. The Court on 13th December,, 
1925, directed the decree-holder to file the sale papers within a 
week and adjourned the petition to 25th December, 1925; the 
application was by mistake not taken up on 25th December, 1925 
and on 16th January, 1926, finding that the deçree-holder had not 
filed the sale papers as he was directed, the Court dismissed the 
petition.. 

Held, that the order of dismissal could not be’ said to be for 
default of the decree-holder within the meaning of O. 21, R 57, 
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Civil Procedure Code, as the Court did not give previous notice to 
the decree-holder of the fact that the execution petition was 
adjourned, to 16th January, 1926, and only if the Court had held 
that there had been default on the part of the decree-holder after 
hearing the explanation offered by him it could be said that there 
was a dismissal for default within the meaning of O. 21, R. 57 and 
only then the penal consequences provided by that rule would 
follow. ` 

3 L.W. 601 and 39 Mad. 570 referred to. 

T. P. Gopalakrishna: Aiyar for Watrap S. Subrahmania Aiyar 
for Appellant. 

A. V. Visvanatha Sastri for Respondent. 

K. C. —_— 


Sundaram Chetty and A. S. No. 400 of 1928. 
Pandrang Rao, JJ. i 
13th February, 1934. 

Minor—Suit against firm mname—O. 30, R. 10, Civil Proce- 
dure Code—Debts contracted by executor for business—Whether 
binding on minor. 

A minor who is the sole proprietor of an ancestral business 
cannot be sued in the firm name of his business without a guardian 
ad litem being appointed for him. O. 30, R. 10 cannot be cou- 
strued so as to affect the other provisions of the Code. 

In order to bind the minor for debts contracted by an exe- 
cutor, the creditor must allege and prove that the debts were 
incurred for a necessary family purpose, 

_S. Srinivasa Aiyangar, K. Rajah Aiyar and V. Ramaswami 
Aiyar for Appellant. 
V. V. Srinivasa Aiyangar and A, Swaminatha Aiyar for 





Respondent. - 
K.C. : 
Bardswell, J. C. M. Ps. Nos. 5275 and 5276 of 1933. 


14th February, 1934. 

Madras Local Boards Act (XIV of 1920), S. 42—R. 10 
(C) of the Rules for Disputed Elections under the Local Boards 
Act—Resignation of President of Panchayat Union—Vice-Presi- 
dent calling a meeting for electing a President—Meanwhile Prest- 
dent, Talug Board, nominating @ member of Panchayat Board in 
ignorance of the meeting called by the Vice-President of the 
Panchayat Union—Board meeting on both occasions and electing 
the same person—Election Commissioner setting aside both elec- 
tions—No finding as to the result of election having been materially 
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affected -by the non-compliance of the provisions: of the Act— 
Whether election could stand—Jurisdiction—Writ when. can be 
issued in such a eer rea based on no evidence is without 
jurisdiction. 

The President of a Union Panchayat Board ‘eine resigned, 
the Vice-President called for a meeting. of--the Board for electing 
a President on 31st March, 1933. The President of the Taluq 
‘Board in ignorance of the above fact, purporting to act under 
S. 42 of the Local Boards Act, nominated a member of the Pancha- 
yat Board who called for a meeting on 30th March, 1933, The 
Board met on both dates and elected the same person unanimously, 
The Election Commissioner set both the elections aside, that of 
the 30th on the ‘ground that the President of the Taluq Board was 
not justified in acting under S. 42 of the Local Boards’ Act, and 
that of the 3lst on the ground that there was no vacancy on the 
31st for which an election could be held. The Commissioner did 
not however find the result of the election was materially affected 
by the non-compliance with the rules. l 

Held, that the election of the 30th, though by a body not 
properly convened, still required to be set aside under the rules 
regarding election disputes. 

That in the absence of an allegation or proof that the election 
of the 30th was affected by irregularities, the Commissioner 
had no jurisdiction to set aside the election. That if in inquiry 
held with jurisdiction an error is made which can-be. regarded as 
something going beyond or done without jurisdiction, a writ can 
be issued. That a finding based on no evidence is a finding with- 
out jurisdiction. 

63 M. L. J. 932 and L. P. A. No. 77 of 1933 referred to ‘arid 
explained. 

(1922) 2 A.C. 128 dad 9 Hals. 889 referred to and explained i 

K. Bhashyam Aiyangar, C. Rangasoatns and T. R. Srinivasan 
for Petitioner, 

B. Poker and Mohamed Meeran-for Respondents, 


. Vun ou, 
` 
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Sundaram Cheity and C. R. P. No. 328 of 1933. 
Pandrang Row, JJ. 
9th February, 1934. 


Practice and Procedure—O. 23, R. 1, Civil Procedure Code— 
Right of plaintiff to urtthdraw the suit—If absolute—A pplication 
by third party to be added as a party to suit—Pendency of —Subse- 
quent application by plaintiff to withdraw—Proper procedure. 


A suit was filed by a widow against her husband’s brother 
etc. for an account of her estate etc. Written statements were 
filed and issues were framed. After that and during the course of 
the suit a compromise was alleged to have been entered into by 
way of a family arrangement settling all the matters in contro- 
versy between the parties to the suit and another M, a son of a 
deceased brother of the plaintiff’s husband. M filed a petition to 
be added as a party to the suit and for a decree in terms of the 
compromise. Some time later, the plaintiff applied to withdraw 
from the suit and was opposed by M on the ground that it would 
affect the interest derived by him in the subject-matter of the suit 
by the compromise. 


Held, that though the plaintiff desired to withdraw the suit 
and the defendants on record did not object to the withdrawal, the 
Court had jurisdiction to consider whether it would permit a with- 
drawal in the circumstances. No doubt when a plaintiff with- 
draws, itis not open to the defendant to resist the withdrawal and 
court an enquiry into the merits, if nothing else has happened 
which may be a barto the dismissal of the suit. But there are 
several exceptions to that rule. The Court has to pass an order of 
dismissal and till that is done the Court has power to decide 
whether in the circumstances it will dismiss the suit. 


10 W. R. 373 explained and doubted. 


34 L. W. 548, 12 C. L. J. 434, 49 Bom. 672, 29 Bom. 13 and 
12 L.W. 25 relied on. 


There is nothing in O. 23, R. 3 to say that only a party to the 
suit should make an application to enforce the rajinama. Presum- 
ably it is a party to the suit that has to apply but where as here 
the stranger has applied to be made a party, if the Court 
should see fit to make him a party, his application is maintainable. 
The acquisition of the right by M may weigh with the Court in 
considering his prayer to be added as a party. 

38 L.W. 280 relied on. 


The mere circumstance of a person not being actually a party 
on record is not a bar to his filing an application under O. 23, R. 3, 
Civil Procedure Code. If there is a question common to the 
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parties on recordand a stranger as regards the subject-matter of 
the suit or any portion thereof, it may be tried once for all by 
allowing the stranger to be made a party. 

5 Mad. 52 followed. 

50 M.L.J. 59 and A.I.R. 1932 AIL 478 distinguished. 

27 C.W.N. 755, 29 C.L.J. 362 and A.ILR, 1926 Cal. 173 refer- 
red to. ; 

T. R. Venkatarama Sastri, T. M. -Krishnaswami Aiyar, 
V. Rajagopala Aiyar and T. V. Ramiah for Petitioner. 

The Advocate-General (Sir A. Krishnaswami Aiyar), 
S. Srinivasa Aiyangar, K.S. Desikan, S. Parthasarathi and V. K. 
Tiruvenkatachari for Respondents. 


S. V. V. 


Sundaram Chetty and A. S. No. 374 of 1928. 
Pandrang Row, JJ. 
14th February, 1934. 

Transfer of Property Act (IV of 1882), S, 116—Tenant 
holding over—Terms of—Charge for rent if attracted—Lease 
and charge—Same document. 

‘Where a usufructuary mortgagee leases back the property to 
the mortgagor and the lease deed creates a charge for rent, it is 
really a combination of a lease and simple mortgage. 

Provision of charge for the rent fixed in a lease fora term 
does not enure as one of the terms of the new tenancy created by 
operation of law by reason of the tenant holding over with the 
landlord’s consent. Such a provision is not a term of the lease but 
is a mere collateral security. 

11 M.L.J. 186 followed. ; 

K. Rajah Atyar, V. Ramaswami Atyar and V. Seshadri for 
Appellant. : 

A, Swaminatha Asyar for Respondent. 

K. C. 
Sundaram Chetiy and A. S. No. 374 of 1931, 

Pandrang Row, JJ. 
15th February, 1934. 

Hindu Low — Adoption~--Widow’s power—Estinction of— 
Consent of sapindas—Daughter’s son if a sapinda—Bona fides 
of adoption—Motives of widow and sapinda—Title of adopted 
son when accrues. 


Where a widow released her rights in her husband’s estate in 
fayour of her co-widow on receipt of a fixed sum as consideration 
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and also gave up her right of survivorship on the death of that 
co-widow, 

Held, that the transaction was only a partition between co- 
widows and not a surrender recognised under Hindu Law which 
would work out an effacement of the widow’s estate. After 
such a transaction the widow who so released her rights is quite 
competent to make an adoption to her husband as her power is not 
ended. 


47 Bom. 678 and 43 Mad. 855 referred to. 


So also, the mere fact that on the co-widow’s death her estate 
has passed to her own heirs by inheritance does not put an end to 
that power. 

38 L.W. 1 (P.C.) followed. 


Consent of the nearest sapinda if given bona fide is sufficient 
though the remoter sapindas have not been consulted. 


26 Mad. 627, 41 Mad. 998, 52 Mad. 620 and 39 L. W. 133 
referred to. 


When consent is given it will be presumed to be in the exer- 
cise of conscious discretion. The person who objects to the 
validity of the same, has to prove his case. 


1 Mad. 174 (P.C.), 12 M.I. A. 397, 23 Mad. 486 and 26 
Mad. 627 referred to. 
The natural father of the adopted son is not incompetent to 


consent. The motive of the giver of such a consent is also 
immaterial, 


Daughter’s son need not be consulted when there are agnates. 


43 Mad. 876,41 Mad. 998, 20 L. W. 503 and 49 Mad. 652 
referred to. 

Mere existence of daughter’s son cannot be taken to be an 
implied prohibition of the widow’s power to adopt. The stray 
observation in the Ramnad case in 12 M.I.A.397 at 442 cannot be 
so construed as it will be opposed to a series of later decisions. 


Title of the adopted son to the property accrues from the 
date of adoption: 41 Mad. 75 (F.B.). 

K. Rajah Aiyar, , K. S. Rajagopalachari and T.P. Göpala- 
krishna Aiyar for Appellant. 

K. V. Krishnaswami Aiyar and M. R. Venkataraman for Res- 
pondent. 

K.C. 
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_ Ramesam, J. / CR. Pi No458 ofid938: 
16th February, 1934. wabiyy-w9 


Cwi! Procedure Code (V of , 1908), O. 33,°R..d—_hast a 
pauperism Properties; of applicant encumberbdaPractica] dirs 
possibility of raising money thereon. ty. Hee ieee sleet 7 

Where an application for Jedve tò. sue ag a. DINDE AKAs 
dismissed by the Munsif without. laking any evidence;gaythe. 
ground that on their own showing the applicants were hot pay PRAS 
as they had at least three items of properties, the value of which 
exceeded the amount of incumbrances thereon, °°" US 


> Held, that it was not so much a question whether thea pphitants 
had sufficient properties but whether'in fact they could ‘sueesqd: if 
raising any money on thoge ehcumbered properties and-.foq that 
purpose evidence’ should be allowed to be'taken. cy g 7 4 BE 
65M. L.J- 781 followed, 
S. Ramaswami Aiyar for Pétitioners. 
The Government Pleader for Respbndent. 


dtr tava 


Po Gon I Aaa 





‘S/R. Sty beh of 
Jackson and Butler, JJ. L. P. A. No. 29 bf7¥933! 
-20th February, 1934. f a EEE 


» Contract Act (IX of 1872), S. 65—Municipal, -contract--V aid, 
for want of writing—Decree on qbantum meruit pe = (be 
granted, 


vray 


ground that it actually suffered loss as the prices fell." ° * ott 

“Held, (1) though the contract is void unde?'Ss: 44 and 43! of 
the District Munitipalities Act of 1884, for want of thd “fee bFreu! 
form, the agreement which has been validly ,entered, lipta fis a 
distinçt thing and relief under S. 65 of thè „Contract a Meri be 
granted on the basis ofthe same; 

(2) that S. 65 applies equally to cases'df contracts whieh Ure 
ab initio void; ' ey ryu nu 

45 Alf. 179 (P. C.) and 33 Bom. 411 `followed.:>! iong Ledane 

(3) that granting of' such a decree will not hé:rendering, 
the provisions of the Municipal Act nugatorysang ~ 1 sutiznos G2 

-, (4) that such a contract which was entered into for r relieving 

epre ire for foodstuffs cannot be said t9, be! lita’ wires OF 

beyond the powers of the Municipality. is ee eas 
- .K. Rajah-Aiyar, V. Ramaswami Ano ane Si Rufagopala- 
chari for Appellant. foo roe aa heed 

S. Srinivasa Atyangar and S. Nayari Aiyongary for 
Respondent. 


S. V. V. S ansbiog 


shat 


| , 
19. 
- Lakshmana Rao, J. S. A. No. 1196 of 1929.. 
16th February, 1934. ; 

Hindu Laew—Widow—Ancient alienation—Absence of recital 
as to the necessity—Presence of daughters and sons-in-law at the 
alienation of the widow—Attestation by a daughter and sons-in- 
law—-Validity of alienation—Sutt by reversioners to recover the 
property after the widow's death. 


Where a Hindu widow sold het husband’s properties toa 
stranger about fifty years prior to suit and there were recitals of 
necessity for a portion of the consideration and there were no 
such recitals as to the balance which also formed a substantial por- 
tion of the price and it was shown that at the time of the sale all 
the daughters and sons-in-law of the Vendor were preserit and one 
of the daughters, the sons-in-law and other close relations of the 
widow attested the sale deed, 

Held, that the entire sale was binding upon the reversioners 
as having been made for necessary purposes. 


In the case of ancient alienation by a Hindu widow, even 
though there is no recital as to the necessity in the sale deed, when 
all contemporaneous evidence is lost it may be presumed to be 
binding upon the reversioners. 

36 L.W. 186 followed. 


Where a widow’s sale deed is attested by near relations and 
one of the daughters who is the next heir, there is a presumption 
that it is binding upon the reversioners, 

22 L.W. 874 and 52 Bom. 1 followed. 


It is usual in this country for taking the attestation of persons 
whose interests are affected by a deed to`signify their consent to 
the same. 

20 L.W. 222 referred to. s 

K. Bhashyam Aiyangar and R. Narasimhachari for Appel- 
lants, 

C. A. Seshagiri Sastri for Respondent. 

K.C. 


Bardswell, J. Cr. R.C. No. 825 of 1933. 
28th February, 1934. 

Stamp Act (II of 1899), S.62 (1)—Consiruction—Document 
if a mortgage with possession—Liabiity of executant—Document 
merely creating a right to obtain another document—Not liable to 
en document, dated 16th April, 1928, executed by accused 1 
and 2in favour of accused 3 provided that accused 3 was to 
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advance Rs, 30,000 for financing a litigation in respect of succes- 
sion to a Zamindari to which accused 1 was aclaimant and the pro- 
perties specified therein were made security forthe amount, that 
in cage accused 1 succeeded in his claim they undertook to pay as 
excess profits ten times the above amount and agreed to execute a 
document charging. the Zemin and that ‘ds soon as the litigation 
ended favourably, accused 3 may take | possession of: the Zemin 
from the Receiver and enjoy the same, ‘paying peishkush etc. until 
liquidation of the debts due to him and'then release the properties 
to the executants. Accused 1 and 2 on being prosecuted and 
convicted by the Courts below for an‘offence under S.62 (1) of 
the Stamp Act on the view that the document required to be 
stamped as on a mortgage with possession for Rs. 3,30;000, 

Held, by the High Court in revision, that the document was 
not a mortgage with possession within the meaning of the Stamp 
Act and that in respect of the excess profits of Rs. 3 lakhs, there 
was no mortgage, the document merely creating a right in favour 
of accused 3 to obtain another document charging the Zemin. 

58 M.L.J. 453 (P.C.) rehed on. 5 

K. R. Rama Atyar ‘for ‘Accused, 

The Public Prosecutor for Petitibners, 

S.V.V. ‘ , , 

Butler, J. f k ANB: 123 of 1930. 

28th February, 1934. , k 

Registration Act (XVI of 1908), Ss. 35 Gnd 87—Person 


admitting execution not an heir_Whether registration vitiated 
and of no effect. 





La 


Where a:suit, to enforce a mortgage was dismissed on the 
ground that the assignee of the mortgage got no title and the deed 
of assignment was ineffective inasmuch ab a person who was not 
the heir-at-law or the | representative of the assignor appeared 
before the Sub- -Registrar to admit execution and the assignment 
deed was registered on such admission, 


Held, in second appeal that, assuming S. 35 of the Registra- 
tion Act was not complied with, the non-compliance was an 
irregularity in procedure and was cured by S. 87 of the Act, 


37 All. 49 (P.C.) and 50 Cal. 166 (P.C.) explained, 
. 21 All. 210, 23 Mad. 580 and.94 LC. 560 followed. 

T. E. Ramabhadrachariar for Appellants. 

R. Rangaswami Aiyangar for Respondents, Ea 
SVV, f 


Krishnan Pandalai.and `.. ‘AS. Nos. 104 and 392-0f 
Curgenven, JJ. -. er : AE: ; 
1st March, 1934. fie 


Settlement Register—Sources-of irrigation—Ryots—Right of 
irrigation against Government and other landholders. 

Where plaintiffs have established that they have been employ- 
ing thé method of irrigation of their lands known to and sanctioned 
by Government authorities as the proper mode, the plaintiffs’ right 
as ryotwari landholders against other landholders as well as 
Government is to have that supply continued without obstruction 
or diminution unless and until the Government, if it desires to. 
change the system for the purpose of redistribution, of water is 
able to furnish the plaintiffs with an alternative and equally 
efficient supply. 

54 Mad. 793 followed. 

The entries in Settlement Register explained and construed. 

K. Bhashyam Aiyangar with K. S. Destkan for Appellants. 

The Government Pleader for Government Appellant. 

S. Srinivasa Atyangear with T. E. Ramabhadrackariar for 
Respondents. 

S. V. V. —_—— 


Curgenven, J. C. M.S. A. No. 107 of 1929, 
Oth March, 1934. 


Civil Procedure Code (V of 1908), S. 55 (4)—Security 
bond under—Condittons in bond beyond those contained in section 
—Validity—Arrest of judgment-debtor in execution—Liability of 
surety. , 


1931. 


- 


The judgment-debtor on being arrested and brought before 
the Court applied to be released in order to enable him to file an 
insolvency petition. The security bond executed on the occasion 
by a third-party-surety provided that if the said defendant did not 
file insolvency petition within 30 days, or if he did not properly 
conduct proceedings after filing the insolvency petition, or if the 
said petition was dismissed without being adjudicated, or if the 
surety failed to produce the judgment-debtor at such times as the 
Court ordered him to be produced during the proceedings conduct- 
ed in execution of the decree in the suit, the decree-holder might 
proceed against the surety, The application for discharge was not 
filed within the prescribed time and the insolvency was annulled, 
Thereupon the decree-holder applied to execute the decree by sale 
of the surety property and the Court having dismissed it he applied 
to arrest the judgment-debtor and put him in jail, 
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. Held, (1) thatiafter Act II of 1921 the Court was entitled to 
add extra conditions and the bond was not slira vires on that 
ground ; maa 

16 All, 37 distinguished. 39 L.W. 239 refied on. 

(2) that though the decree-holder could not proceed ~both 
against the judgment-debtor and the surety he could execute it 
against the judgment-debtor after the first application against the 
surety was dismissed; 

48.Bom. 500 discussed. 

and (3) that the bond inthe partictar cate ensured the 
proper conduct ef-the insolvency proceeding up to the final dis- 
charge and not merely till the adjudication stage. 

S. V. Venugopalachari for Appellant. 

_E. Vinayaka Rao for Respondent. 


B. V. V. 
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~ Curgenven, J. : C. M. S. A. No. 64 of 1931. 
6th March, 1934. 


Civil Procedure Code (V of 1908), O. 21, R. 16—Benami 
assignment of decree—Suit by real transferee against benamidar— 
Decree merely declaring benami nature of assignmeni—A pplication 
for execution by real transferee— Effect of declaratory decree. 

The ostensible transferee of a decree got his transfer 
recognised by Court. Subsequently the real transferee filed a suit 
against him and obtained a mere declaration that the assignment 
was benami for himself. The real transferee then applied to have 
his name recorded as the person entitled to the benefit of the decree 
and to execute the decree in his own name. 

Held, that the only person who could execute the decree was 
the decree-holder ora person who had obtained an assignment of 
the decree in writing or by operation of law, and a person alleging 
that the decree-holder or assignee was only his benamidar was not 
entitled to execute the decree. - 


48 Mad. 553 followed. 

21 Mad. 388 not followed. 

Held also, that the declaration obtained by the real transferee 
in his suit against the benamidar did not amount to a transfer “ by 
assignment in writing or by operation of law” under O. 21, R. 16, 
Civil Procedure Code, and did not effect any change in the legal 
position. ; 

21 Mad. 353, 16 Cal. 347 and 1924 Pat. 343 explained and 
distinguished. 

57 Bom. 513, 2 Cal. 327 (P. C.) and (1910) 2 K. B., 1021 
referred to. 

C. S. Swaminadhan for Appellant. 


K. Narayana Marar for K. Kuitikrishna Menon for 
Respondents. 


B. V. V. a 


The Chief Justice and O. S. A. No. 83 of 1933. 
Varadachariar, J. 
Sth March, 1934. 

Hindu Low—Will—Validity of—Bequest to son for life and 
after the son to the son’s widow for life and remainders over— 
Son's widow unborn at testator’s death—If bequest to son's widow 
valid—E ffect of Act VIII of 1921—Successton Act (1925), S. 113. 

A testator bequeathed property to his son for life and after 
the son to the son’s widow for life and after her death to other 


persons absolutely. The son married only after the testator’s death 
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and the woman whom he so married had not even been born at the 
date of the testator’s death. 

Held, that the disposition in favour of the daughter-in-law 
was void both under the Hindu Law ‘and under S. 113 of the 
Succession Act of 1925 (S. 100 of the Act of 1865) ; and that the 
same was not rendered valid by Act VIII of 1921. 

History of legislation on the subject reviewed. 

S. Duraiswami Aiyar, Srinivasaraghavan and Tyagarajan for 
Appellant. 

K. Narasimha Aiyar for Respondent. 

S.V.V. 
The Chief Justice and C. C. A, No. 23 of 1932, 

Varadachariar, J. 
12th March, 1934. 

Parinership—Dissolution of—Prior sutii for accounts—Decree 
in favour of plaintiff—Shares of other pariners determined by 
Commissioner—Subsequent suit by another partner for his share 
as found by Commisstoner—Court adopting that finding —Swuit if 
maintainable—Limitation—Art. 106 if applicable. 

After the dissolution of a partnership one of the partners 
brought a suit for accounts against his other partners and the legal 
representative of a deceased partner. In the accounts then taken 
the Commissioner, as per express directions of the Court to that 
effect, fixed the amounts due not only to the plaintiff but also to 
the various parties. His report was adopted by the Court but a 
decree was passed only in favour of the then plaintiff. 

In a subsequent suit filed by the legal representative of the 
deceased partner for the amount due to him as per the Commis- 
sioner’s report in the former suit, 

Held, that the suit was not governed by Art. 106 of the 
Limitation Act, that in the circumstances the judgment in the 
former suit must be read as embodying the Commissioner’s findings 
and therefore as declaring the rights of the various. parties, that 
the present suit was therefore maintainable for the enforcement 
of rights so declared but not embodied in the decree. 

A drawing by the legal representative of a partner is more in 
the nature of a part payment of the share capital and not a 
partner’s drawing. 

22 Cal. 692 discussed. 

48 Mad. 482 and 115 I. C. 727: 1929 P. C. 184 referred to. 

T. M. Krishnaswomi Aiyar and R. Thirumalai Thathachariar 
for Appellant. 

C.S.Venkatachariar and T. G. Raghavacharsar for Respondent. 

SEVEN. 
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‘ackson and Builer, JJ. C. M. A. No. 125 of 1928. 
13th March, 1934, ' 


Execution—Word “ closed” endorsed on the petition—Subse- 
ment applications—Wheiher “ closed” would mean dismissed so as 
o attract provisions of O. 21, R.57 of the Civil Procedure Code. 

On an appeal to the High Court in a suit to frame a scheme 
ora temple, the costs of both parties ordered to come out of 
he temple funds. The 2nd plaintiff filed E. P. No. 76 of 1921 to 
ttach moneys of the temple witha Bank. The attachment was 
ffected and the petition endorsed as “closed,” with liberty to 
vetitioner to draw the money after notice to the other plaintiffs 
ud bringing legal representatives on record etc. A subsequent 
pplication E. A. No. 502 of 1921 was dismissed for default. In 
924 the money was paid back to a trustee of the temple without 
totice to the petitioner. 2nd plaintiff now applied in E. A. No. 75 
if 1527 for the moneys and his application was dismissed by the 
-ower Court as barred by limitation. 

Held, that the distinction between “ closed ” and “ dismissed ” 
3 well known and it cannot be argued that a petition which is 

closed ” has been dismissed so as to attract the mischief of 
). 21, R. 57 of the Civil Procedure Code. E. P. No. 76 of 1921 
nust be deemed to be still pending. 

R. Gopalaswami Aiyangar for S. T. Srinivasagopalachari for 
Appellant. 

M. Patanjali Sastri, S. Parthasarathi and V. K. Tiruvenkata- 
hari ior Respondents, — 

K.C. —_— 

“aradachariar, J. C. R. P. No. 205 of 1931. 
‘Sth March, 1934. 

Civil Procedure Code (V of 1908), S. 73—Clatmant for 
atéable distribution—Sale in execution of his decree—Sale 
unfirmed but amount not drawn out—Sale between date of 
pplication and date of distribution—If sale amount to be deducted 
‘rom his decree. 

It has generally been recognised that orders under S. 73 are 
lot revisable as it is onc of the classes of cases where the aggrieved 
as another remedy by way of suit. But the High Court has 
ometimes entertained revisions as where the point raised in the 
zivil Revision Petition is fairly clear and the Court can decide it 
mee for all. 

Where between the filing of an application for rateable 
listribution and the passing of the order for distribution, a 
laimant for rateable distribution had brought to sale some 
yroperties of the judgment-debtor in execution of his decree and 
that sale had been confirmed, then in computing the amount of thee 
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decree on which rateable distribution should be allowed, the’ 
amount so realised by sale for his exclusive benefit should be 
eo deducted, though the sale proceeds might not have been actually 
lice drawn out by him. 
K. V. Ramachandra Aiyar for Petitioner. 
“PLN. Marthandam Pillat for Respondent. 
Sve —— 


Varadachariar, J. S. A. No. 659 of 1930. 
20th March, 1934. 


Deed—Compromise between Hindu widow and daughier— 
Setilement of dispuie as to will—Poyment in lieu of reversionary 
interest—Enforceability—Transfer of spes successionis. 

One S died lėaving behind a daughter by his first wife (plain- 
tiff), the second wife (defendant) and a daughter by her. Soon’ 
after his death, the plaintiff presented a will for registration as one 
executed by S.. After‘several’ witnesses were examined with re- 
gard to its genuineness, the plaintiff and the defendant entered 
into a compiomise wheteby the defendant was empowered to 
collect the outstandings due to the estate and the plaintiff was to 
be given a certain amount to be utilised for purchasing immove- 
able property in her own name. These two clauses had reference 
to certain clauses in the will but there was no reference to the will 
or the dispute under the will in the compromise document. The 
consideration for the deed was stated to be “the reversionary 
interest that the plaintiff may get after the lifetime of the 
defendant” and it was contended that as it dealt with the 
reversionary right, the clause was invalid and that the plaintiff 
could not claim the amount. 

Held, that there being disputes between parties, one setting 
up the will and the other denying its genuineness, it would not 
be consistent with authority to look upon the settlement between 
the parties as amounting to a transfer of right by one party in 
favour of the other. lt must rather be viewed as a partial 
Tecognition on each side of the antecedent right asserted -by the 
other; from the widow’s point of view the plaintiff was giving up 
only her right on the footing of the intestacy of her father and 
the plaintiff was consequently entitled to recover the amount. 

49 M.LJ. 296 applied. 

K. S. Sankara Aiyar for Appellant. 

S. Ramaswami Aiyar for Respondent. 

B. V. V. 
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Pandrang Row, J. C. R. Ps. Nos. 1972 and 1973 of 1930. 
21st March, 1934. 


Civil Procedure Code (V of 1908), S. 73—Court distributing 
rateably—If entitled to question validity of a clatmant’s decree. 


A Court to which an application is made by a decree-holder to 
pay his decree rateably has no jurisdiction to question the validity 
of the decree in favour of the claimant unless the invalidity 
is apparent on the face of the decree. 


40 Mad. 841 relied on. 
R. Thirumalat Thathachariar for Petitioner. 
R. Rangaswami Aiyangar for Respondent. 

S. V. V. 


Pandrang Row, J. C. R. P. No. 324 of 1931. 
22nd March, 1934. 


Civil Procedure Code (V of 1908), S. 11—Prior suit on hand 
loan against B by A—Dismissal—Suit by A against C—Compro- 
mise—Subsequent suit by A and C against B and his undivided 
brothers—Loan alleged to be for benefit of joint family—Last suit 
if barred by res judicata. 

4 brought a suit against B on a hand loan given to B by A 
through C who had 4’s moneys in his hands. That suit was 
dismissed. .4 thereupon filed a suit against C for recovery of the 
amount. That was compromised by A and C agreeing to file 
jointly another suit against B. Then A and C filed a suit against 
B and his undivided brothers alleging that it was a loan given to a 
cloth business run by B ostensibly but which was in reality a joint 
family business. The trial Court found that it was a joint family 
business and decreed the claim. B was not a party to the suit by 
A against C. ° ; 

Held, that the last suit was barred by res judicata; the 
liability of the brothers arose only on B’s liability being established 
and as B’s liability was barred by res judicata the suit failed as a 
whole. 

Held further, that C had no cause of action as he was merely 
a channel through whom 4 paid his moneys and the compromise 
between A and C could not furnish a fresh cause of action against 
B or his family. 

S. V. Venugopalachari for Petitioner. 


P. Krishnamachari for Respondent. 
B. V. V. 
NRC 








Bardswell, J. Cr. R. C. No. 1192 of 1933, 
27th March, 1934. 

Defamation—V akil—Cross-examinalion of a witness—Ques- 
tions regarding her moral character—Unnecessary but on clients 
instructions—Discrediting witness—Vaki if liable—Indian Penal 
Code, S. 499, Exception 9, 

In a complaint for theft, a vakil, who was defending the 
accused, put to a prosecution witness some questions regarding her 
moral character as the client insisted on it. In a complaint against 
the vakil for defamation, 

Held, that the vakil was not liable inasmuch as he put those 
questions without any private motive or malice against the witness 
but on client’s instructions. 

50 Mad. 667 followed. 

10 Mad. 28 and’49 Mad. 728 referred to. 

K. S. Jayarama Aiyar, G. Gopalaswami and K. R. Venkata- 
rama Sarma for Accused. 

V.C. Viraraghavachari for Complainant. 


A. Narasimha Aiyar for the Crown. 


S. V: V: , 
Varadachariar, J. S. A. No. 133 of 1930. 
27th March, 1934. 

Limitation Aci (IX of 1908), Art. 120—Suit against prior 
trustee by succeeding trustee—Recovery of money wrongly spent 
by him—Article applicable. 

The defendant was the trustee of a temple and the plaintiffs 
succeeded him in January, 1922, as trustees. They fled a suit in 
1923 against the defendant for recovery of a certain sum of money 
which he had taken from the temple funds for the expenses of a 
prior litigation to remove the defendant from the trusteeship. 

The case is not governed by Art. 61 or Art. 62 but only by 
Art. 120 of the Limitation Act. 

50 All. 265 distinguished. 

B. Sitarama Rao and K. P. Sarvothama Rao for Appellant. 

T. S. Anantarama Atyar, K. Y. Adiga and M. R. Kins for 
Respondents. 


K.C. — 
Varadachariar, J. - §. As, Nos. 1310 and 1311 of 1929. 
27th March, 1934. 


Wtli—Construction—Gift over, accompanying a prior absolute 
gift—Gift over, if prior donees should die minors—Validity of. 
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A testatrix, who was enciente at the time she executed the 
will, died shortly afterwards leaving a female child which survived 
her only by a few months. The will provided that “the children 
which may be born to me shall after my lifetime enjoy with all 
rights the properties in Schedules AandB..... after my life- 
time. Till such children attain majority the aforesaid K (plaintiff) 
himself is to act as executor and when the minors attain majority 
he is to deliver the aforesaid properties. If the aforesaid minors 
should happen to die or if no children should be born, the aforesaid 
K .... shall take them with all rights and enjoy the same.” 

The question was if the daughter took an absolute estate and 
the gift over to K was void or if the gift to K took effect on her 
death. 


Held, that it may be in some circumstances a gift over accom- 
panying a prior absolute gift of the same property will be bad in 
law as an attempt to interfere with the legal devolution of the 
prior absolute interest. But it has long been established that 
within certain limits it is competent to a Hindu to provide for the 
defeasance of a prior absolute estate contingently upon the happen- 
ing of a future event [16 Cal. 383(P.C.) ; 38 Bom. 399(P.C.)]. As 
a reasonable construction of the clause is that the property should 
go over to the plaintiff if the children should die during their 
minority, the gift over is good in law. 

23 I. C. 597 referred to. 

N. Swaramakrishna Aiyar for Appellant in both. 

K. Rajah Aiyar and R. Sundaralingam for 2nd Respondent in 
S. A. No. 1310 of 1929. 

K. S. Desikan for Ist and 4th Respondents in both, 


K. C. ——— 


Krishnan Pandalai, J. ° S. A. No. 349 of 1930. 
29th March, 1934. 


Contract Act (IX of 1872), S. 69—Mortgage of leasehold 
interest—Person having sub-mulgent interesi—Transfer of property 
subject to sub-mulgeni—Right of sub-mulgenidar to pay-—Claim 
for contribution—Mainiainability against transferee and lessee— 
Transfer of Property Act (IV of 1882), S. 109. 


V owned a mulgeni interest in certain property. He hypothe- 
cated it in 1892 to 4 and K. In 1910 he sold his interest to K 
under which he directed the vendee to pay off the mortgage debt. 
The next day K created a sub-mulgeni lease to V’s son and one M. 
K ultimately sold his interest to the 1st defendant subject to the 
mortgage debt and the sub-mulgeni lease. The plaintiff became 
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owner of the entire sub-mulgeni interest under the sale deed 
executed by M. A filed a suit on his mortgage and obtained a 
decree for his moiety of the mortgage debt which however was 
larger than what was admitted by V in the sale deed. In the 
mortgage suit, however, the plaintiff and M were not impleaded. 
A brought to sale the mulgeni lease subject to the sub-mulgeni, 
The Court held that the sale should be held free of the sub- 
mulgeni lease. The plaintiff paid the decree amount into Court 
and sued for recovery of the amount from the owner of the 
hypotheca on the ground that the payment had benefited him. 

Held, that the plaintiff was not a mere volunteer as he had a 
covenant for quiet enjoyment and he was entitled to recover the 
amount from the transferee. 

Held further that the plaintiff could not proceed as against 
the lessee after he had sought his remedy against the transferee. 

K. Y. Adiga for Appellant. 

T. Krishna Rao for B. Sitarama Rao for lst Respondent. 

K. P. Sarvothama Rao for 2nd and 4th Respondents. 

B. V: V. 


, i 
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Jackson and Butler, JF > > C. M. ASNo.i50020£ 1929, 
28th March, 1934, AT ANIN mE 


1 Civil Procedure Code (V of 1908), O» 21, R, 39- Withdrawal 
of deposit and application—Effect—Revival af execution applica- 
tion—-O. 23, -if applies to execution—Limitaiion Act, Sp 14— 
Analogy of, if can be applied—A pplication under 0... Ži, R Ol 
Dismissal of—If deposit under O. 21, R. 89- can then ba, magg 
Limitation Act, Art. 166. aT T 


A later execution application cannot be treatec-as, a revayal of 

an earlier execution application when it cannot be said that 4 there 

‘was not a final disposal or that there} wasa wra ‘dismissal ç gf the 

earlier application. - l t 
56 Mad. 490 at 504 relied on. Pa ES 


The essential of an application under O. 21, a $9, ein Pro- 
cedure Code, is the deposit presctibed therein.” W èn the 
application is withdrawn and dismissed and the deposit 4 is taken 
back, the order of. dismissal is a proper and final’ orderof dit 
missal and it is not merely one for statistical purposes. » “^t pat 

` 16 Bom. 294, 5 L. W. 204 and 27 All. 334 distiriguished.’ To 

There is no virtue in applying for permission to’ withdraw’ an 
execution application, O. 23, Civil Procedure Code; BäVing no 
application to proceedings in execution. ‘The petitioner iv! dnititled 
to withdraw his execution application at any time. Moio w2 as 


1 Pat. 232 referred to. . Aon ueolw 


Where S. 14 of the Limitation Act does not apply, the PRE 


of S. 14 cannot be invoked as equitable consideratidns dre’ dut of 
place in construing the provisions of the Limitation ‘Act! b Z 
+7 68 M. L. J. 329 at 335 (P. C.) referred to. ede a 
Where a sale in'execution is set aside on an application Hie? 
O. 21, R. 90, Civil Procedure Code, byt, on’ ‘appeal, to ‘the. ig 
‘Court, the sale is confirmed there is no accrual of a fres ‘dis’ Q 
‘action on the dateʻof the High Court’s`órder for pteferring’s 
application under O. 21, R. 89, Civil Procedure ‘Code; Art. d ‘Art Teo St 
the Limitation Act specifically providing for such aut’ applicati on a 


‘period of 30 days from-the date of- sale. ; re Polos nd) 
43 Mad. 185 (F. B.) discussed. ee ea iro 
56 Mad. 490(F.B,) followed,’ - 7 ewe Fe 
M. Patanjali Sastri, V. Raghavachariar, C. $, Roma Ra p 
‘Saheb and K. R. Rama Aiyar for ‘Appellants. “"” : : 


T. R. Venkatarama Sastri, K. S. Sankara Aiyar idd T. M. 
Ramaswami Atyar for Respondents. 
S. V. V. 
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Varadachariar, J. S. As. Nos, 234 to 236 of 1930, 
3rd April, 1934. 

Evidence Act (I of 1872), S. 32—-Statemenit in a will that 
testator is divided—If admissible, 

A statement in a will executed by a Hindu that he is divided 
from his coparceners is admissible in evidence, as it is not neces- 
sarily self-serving; but what weight is to be attached to it depends 
upon the facts of each case. 

61 M. L. J. 19 and 61 M. L. J. 887 followed. 

27 Mad. 228 distinguished as a case of self-serving statement. 

5 Lah, 92 (P. C.) distinguished as a statement made ante 
litem motam. 

P. Somasundaram and G. Balaparameswari Rao for Appellant. 

K. Venkatarama Raju for Respondents. 

K. C, 
Varadachariar, J, S. A. No, 816 of 1932. 

5th April, 1934. 

Water-course—Artificial stream—-Rights of owners of land 
abutting on the stream-—Neerworam—Claim to—If of a small 
cause nature. 

In the case of artificial streams, there are no riparian rights 
as such and whatever rights may be claimed by persons through 
whose lands the channel passes must rest on some arrangement 
either proved or presumed. 

4 Cal. 633 at 637 and 51 Bom. 243 referred to: 

. A claim by the plaintiff that he is maintaining an artificial 

irrigation channel, and that the defendant, through whose land the 
channel passes is bound to pay Neerwaram whenever he takes 
water from the channel, is not of a small cause nature, the liability 
being part of the arrangement under which rights analogous to 
riparian rights accrue to the holders of the lands through which 
the channel passes, 

22 I. C, 144 distinguished as a case where the parties admitted 
that Kolavettu claimed in that case was in the nature of price paid . 
for plaintiff's water. 

P. S. Narayanaswami Aiyar and P. S, Ramachandra Atyar for 
Appellant : ; 

C. S. Venkatachariar and P. Govinda Menon for Respondents. 

K.C. —- 
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Venkatasubba Rao, J. S. A. No. 579 of 1931. 
5th April, 1934. 

Madras Survey and Boundaries Act (VIII of 1923), S. 14— 
Proceedings in survey in which ward was a party—Subsequent suit 
against ward of Court and others—Whether notice under S. 49 of 
Court of Wards Act essenttal—Whether suit could be considered a 
continualion of survey proceedings and whether notice was 
dispensable. 

A suit was filed against a ward of Court and others under 
S. 14, Madras Survey and Boundaries Act, without issuing notice 
prescribed under S. 49 of the Court of Wards Act. Thesuit was 
dismissed in limine as not being maintainable in the absence of 
such notice. It was contended that the suit being a continuation 
of the survey proceedings and being in the nature of an appeal 
therefrom and the ward being a party to the survey proceedings 
before the survey authorities no fresh notice was necessary under 
S. 49. 

Held, (1) that though the suit may be in the nature’ of an 
appeal for some purposes, the terms ‘ suit’ and ‘ appeal’ are not 
convertible terms; 

38 Mad. 535 and 52 Mad, 465 distinguished. 


(2) that survey proceedings are not proceedings before a 
civil tribunal and that the words of S. 49 of the Court of Wards 
Act are general and comprehensive and.cannot be whittled down, 

Judgment of Anantakrishna Aiyar, J. in S. A. No. 1296 of 
1926 not approved. 

L. A. Gopalakrishna Atyar for Appellant. 

T. R. Ramachandra Aiyar and V. Subramania Aiyar for 
Respondent, 

K. C. 
Varadachariar, J. S. A. No. 590 of 1930. 
11ih April, 1934. 

Marriage—Hindu convert to Christianity—Marriage with a 
Christian—Reconversion to Hinduism—Requisites for—Marriage 
of a Hindu woman after reconverston— Christian marriage not 
dissolved—Second marriage, if valid. 

V, who was by birth a Hindu, and later became a Christian, 
married a Christian woman 4. Some time after the marriage, 4 
left V and went away to Colombo. Afterwards V married P 
according to the Hindu rites. The community treated V andP as 
husband and wife and on account of the evidence that in that 
“community the habits partake to some extent of Christian habits 
and to some extent of Hindu habits, it was found that both F dnd 
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P embraced Hinduism before marriage. A statement in the death 
register described V as a Christian. 

Held, that it was doubtful if the statement in the death regis- 
ter to that effect was admissible as it was not V’s statement. 
These registers can safely be relied on only with reference to the 
fact and date of death. 

Where a Hindu convert to Christianity marries a Christian 
woman and then becomes a Hindu again and marries a Hindu 
woman, the marriage of the Hindu after reconversion is not void. 


3 M. H. C. R. (Appendix) 7, 40 A. 393, 33 M. 371 and Cr. R. 
C. No. 608 of 1930 followed. 


Observations contra in 30 M. 550 at 552 distinguished as 
‘obiter. 

As to whether any ceremonies have got to be done for re- 
conversion or not depends on the practice and sense of the 
community. 

. 9 M. 466 and judgment of Anantakrishna Aiyar, J. in T. O. 
S.No. 9 of 1932 distinguished as a case of reconversion bya 
Brahmin to Brahminism where Vedic rites may be necessary. 

Case-law discussed. 

A. Swaminatha Aiyar and S. Venkairama Atyar for Appel- 
lants. 

B. Sitarama Rao and S. K. Sundaram Aiyar for Respondent. 

K.C. 


Varadachariar, J. S. A. No. 643 of 1930. 
16th April, 1934. 

Will—Construction—Bequest to nephews and nieces jointly 
by a Malabar testator—Nature of estate taken by donees. 


Where the donees cbuld not constitute a tavazhi, the Court 
-will certainly have no alteinative but to hold.that a gift by a 
testator of joint property must be understood only in the sense of 
English joint tenancy. But where it is prima facte possible to 
regard them as constituting a tavazhi, it will be more in accord- 
ance with the probable intention of the testator and the principle 
laid down in 23 C. 670 to hold that the joint property that a 
testator is thinking of is the joint property known to his own 
personal law. 

51 M. 574 distinguished. 

K. P. Ramakrishna Atyar for Appellant. 

~ O.T.G. Nambiar and A. Atchuthan Nambiar for Respondents. 


« KC. 
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Ramesam and Curgenven, JJ. A. S. No. 64 of 1928. 
28th March, 1934, l 

Interest—M ortgage-money to be repaid within 3 years—Deed 
providing for interest to be paid on specific dates at a specific rate 
—Provision as to interest payable in case of default on principal as 
well as arrears of interest falling due—How for enforceable- 
beyond the period mentioned in the deed. 

Where a hypothecation document, dated 16th July, 1915, pro- 
vided for payment of interest for three years at 9 per cent. and on 
failure to pay either the interest or principal on certain specified 
dates in each of those three years the mortgagor should pay from 
the date of default interest at the rate of Re. 1 per cent. per mensem 
on the arrears of interest and at the rate of As. 14 on the principal 
defaulted up to the date of payment, and the question arose as to, 
whether the arrears of interest after 16th July, 1918, the last of 
the specified dates for payment of interest, were liable to be charg- 
ed with interest at the end of each year from 16th July, 1919 up 
to the date of payment, 

Held, that on general principles it was true that the document 
carried interest even after 16th July, 1918, but no promise of a 
rate of specific interest could be spelled out after 16th July, 1918, 
or interest on interest on default. 

36 L.W. 85 and 57 M.L.J. 314 distinguished as they contain. 
general clauses providing for payment ot interest. 

11 M.L.J. 183 (F.B.) relied on. 

T.V. Muthukrishna Aiyar and N. Muthuswami Atyar for 
Appellants. 

K.V.Sesha Aiyangar and V, Ratnam for Respondents, 


KC. _ 

Varadachartar, J. C. M. P. No. 1189 of 1934. 
30th April, 1934. E , A 

Writ of prohibition—The Places of Public Resort Act (I of 
1888), S.12—Collector acting under—If a Couri—If a writ of 
prohibition can issue. 

A District Magistrate acting under S. 12 of the Places of Pub- 
lic Resort Act (II of 1888) is acting in the exercise of a statutory 
power; but looking at the terms of the Places of Public Resort Act 
and the powers exercised by the several authorities to whom appli- 
cations for licence under that Act have to be made, their functions 
do not seem to be such as can be controlled by writs of prohibition 
or certiorari. Itis not right to say that, when acting under that 
section, the District Magistrate is acting in his usual judicial . 
capacity. . 
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For the purpose ‘of writs of ceriiorari and of prohibition, the 
term “Courts” used in the earlier cases have been very liberally 
construed and though it is neither practicable nor desirable to 
attempt a positive definition of the cases where the writs will be 
available, to a large extent it may be said that the question is if 
the officer concerned is not merely exercising ministerial functions, 

(1924) 1 K.B. 171; 53 Mad. 975 and 56 Mad. 579 relied on. 

It cannot be said that by the enactment of S. 198 of the Local 
Boards Act of 1920 it must betaken that so far as non-municipal 
areas are concerned, it was the intention of the legislature that 
S. 12 of the Places of Public Resort Act should be repealed. 


K. Bhashyam and V. C. Veeraraghavan for Petitioner. 

T. M. Krishnaswami diyar, K. R. Venkatrama Sarma and 
S. Panchapagesa Sastri for Respondents. 

K.C. 


Varadachariar, J. S. As. Nos. 462 and 463 of 1930. 
4th May, 1934. 

Adoption—Illaiom—Right to collateral succession. 

There is no right, as a matter of law, of reversionary or colla- 
teral succession in the descendants of an illatom son-in-law to 
the properties of the illatom family. In the absence of a definite 
custom proved to that effect, such a right ought not to be held to 
follow from the fact that the illatom son-in-law is recognised as 
entitled to the rights of a son. 

-~ In dealing with questions of custom, the argument of parity 
of reasoning or logical extension is scarcely permissible. 





T. M. Krishnaswami Atyar and S. Tyagarajan for Appellant. 

T.V. Muthukrishna Aiyar and N. Muthuswami Aiyar for 

Respondents, - ; 
°K, C. 
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wom 8. 47 (1)—Scope—Mandatory 
character of—Decree directing delivery 
of property—Deterioration of property 
—Question, if determinable in execu- 
tion 

~S. 73-—Decree-holder against two 
defendants a i three items of 
property—Sale confirmation— 
Another decree-holder against only one 
of the defendants—Rateable Serie 
tion—Basis of calculation 


———8. 80—Notice of swt é 
common manager, under Be Te- 
nancy Act, to enforce mortgage—“Act” 
—Mere non-payment by manager of 
mortgage debt, if—English decisions, 
value of 

——8. 92—Muhammadan ee 
Public trust of charitable and religious 
nature—Discretion of Kazi or Civil 
Court—Removal of mutjwallis ap- 
pointed by the founder 

—~———Ss. 100 and 101—Finditgs of fact 
—Findings based on ınfercnges drawn 
from documentary cvidence+-Interfer- 


ence 
88, 145 and 151 and O. 32, R. 
6—Security bond by sureties for 


amount drawn by next friend—A ee 
cation to enforce—Proper } meth 

S. 145 (a)—Scope > Surety— 
Execution against A 3 

aS. 151—Refund of excess Court- 
fees—Inherent power of co to 
order 

———§, 151, O. 39, R. 
QO. 21, R. 
pointment of receiver—Order for pro 
duction of account books by defen 
under inherent powers—Ulira vires— 
Order to produce account -books 1f 
could be construed as an injunction 
from making collections, etc. ae 

——O. 1, R. 3—Ex-minor—Suit 
against fraudulent trustee and his 
agents for accounts—Allegations as 
to several defendants joining in scheme 
of embezziement—Dismissal for mis- 
joinder—Proper procedure 

0O. 1, R. &—Representative suit 
—Appeal by eight defendants villagers 
—Death and withdrawal of some—Re- 
maining defendants, whether compe- 
tent to o prosecute—Procedure _ è 


r (b), and 


—Minors not defended by guardian— 


. 451 


. 


. 418 


. 263 
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. 506 
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. 248 


35 


41—Application for’ ap-° 


. 175 
———O. 9, R. 13—Suit against minors 
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Breach of trust in allowing decree to 
be obtained ex parte against minors— 
Setting aside o 
i. 21, Rr. Taada one gi 30, 
; 1— Joint Hindu family firm—De- 
a in the name of—Payment to 
one of the  partner-decree-holders— 
Petition to enter up satisfaction of de- 
cree without ie of the others 


~~Maintainabili 

——O. 21, R? 40 (1 a 19 pro- 
viso Arrangement judg- 
ment-debtor pei eA 


—Security bond rag surety—Uncondi- 
tional release of judgment-debtors and 
dismissal of execution petition—Fail- 
ure to satisfy decree within time— 
Execution against surety 
———O. 21, Rr. 46 and 54—Attach- 
ain of ahr ee eae 
in Court auction of mortgag: property 
} by decrec-holder—Claim for possession 
and mesne profits—Whether separate 
os to attach possession neces- 


pales 21, Rr. 66 and 90-—Material 
irr ty—Undivided share of de- 
fendant put up for sale—Reference in 
sale proclamation to pending partition 
suit—Final decree subsequently passed 
and specific items allotted to defend- 
ant—Sale proclamation not amended— 
Sale not vitiated—-Details of encum- 
brances mentioned in proclamation but 
amount due not totalled up—No ir- 
regularity 
——O. 21, R. 69 and O. 32, R. J 
Waiver of fresh proclamation ‘by guar- 
dian—If “an agreement”—Sanction of 
Court—Necessity for 
——O. 23, Rr. 1 and 3—~Ri yt of 
plainuff to withdraw Sat ve 
subject to ok ee by 
third person to ed as a party to 
suit—Pendency of—Later application by 
plaint ff to withdraw—Procedure i 
———0O. 30, R. 10—Applicability— 
Minor—Sut for contribution against 
for decree debt obtained in a previous 
suit against plaintiff and minor 
—Minor represented by firm name—No 
guardian appointed to represent minor 
—Decree a nullity and unenforceable 
so long as no guardian was appointed. 
——O. 4, R. 5—Mortgage sut— 
Application for final decree—Order al- 
Nee and directing drawing up of 
alias tage if rome e re ii 
ia’. (Madras 
Amendment) —Appeal-W en aait 















——O. 45, R. 5—Dispute as to valie 
of subject- -matter—Report by Court of 
first instance on enquiry, transmission 
of, to Privy Council ` 


683 


. C56 


248 


517 


609 


178 


GENERAL INDEX. 3 


Pace 


Contempt of Court—Appeal in the 
Madras High Court pending—Offen- 
sive statement in a journal against the 
Court on their action of releasing on 
bail an accused--Proceeding for con- 
tempt of Court—Offenders reada in 
Calcutta—Jurisdiction 


Contract—Construction—Tender for “oil 

petroleum*—*Petrol” not included in 
- the expression “oil petroleum” . 159 
Municipal Council entering into an 
agreement with a purchaser with’ re- 
gard to purchase of house sites—Stipu- 
ations as to the time withm which 
purchaser should construct building— 
On failure to comply with the terms, 
title to site to cease and purchaser lia- 
ble to a refund of 90 per cent. of the 
price paid—Non-conformance to stipu- 
lations—Transfer by the Municipal 
Council, void or i i maa 
whether entitled to refund 


Contract Act (IX of 1872), 8. 27— 
Contract in restraint of trade—Tests of 
validity-Onus—Purchase of protec- 
tion against mere competition—Lega- 
lity of . 510 

——S. 30—Wagering Contract— 
What is 76 

———B8s. 56 and 139—Auction to con- 
tractors of the right to collect tolls— 
No provision for risk in sale notice— 
Monsoon weather causing breaches and 
breakdown of bridges—Suspension of 
trafic—Whether an implied condition 
could be read into the contract—Whe- 
ther contract would be said to have 
ceased owing to unforseen occurrenc- 
es .. 108 

——8. 126—Scope .. 248 

——-~-8. 178 (before the amendment 
of 1930)—Jewel taken for approval— 
pte of—Validity of—Pretence of 

ase by bailee—Interest acquired 
dec ete not entitled to .. 361 


——8. 253 (10)—-Death of partner— 
Effect—“Contract to the contrary”— 
Clause fixing term of partnership as 60 
years and preventing introduction of - 
strangers . 625 


Co-operative Societies Act (II ʻof 
1912) Rules under, R. 14—Reference 
to Assistant Registrar—Award with di- 
rection for sale of mo property 
—Application to Court for execution— 
Procedure 9% 


——B8s 4 and 44—Decree against Co- 
opera ve Society—Execution against 


olders or individual members— 
Permissibility +» 475 


. 650 





. 409 
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Court-fees—Preli mortgage de- 
cree—Appeal by endant—Dispute 
rsonal ability only—Court-fee 

nable 


Court-Fees Act, Ss. 13, 14 and 15- 
Excess Court-fee paid by mistake— 
Order for refund—Inherent power of . 
Court—Form of certificate of refund— 
Revenue authorities whether bound by 
order su 35 

Criminal Procedure Code (V of 
1898), 8. 35—-Offences under Ss. 147, 
323, 149 and 325, I.P.C.—S 
convictions and sentenoes— ty .. 

———8. 49—Application for writ of 
Hebeas Corpus 

——8. 75—Warrant signed by Depu- ; 
ty ne ee of—Resistance to— 
Penal Code ( of 1860), S. 353 .. 408 

———8. 107-(2)—Breach of peace— 
Proceedings by Magistrate—Jurisdic- 
tion 

——8. 195—Complaint to Police of 
alleged murder—Found to be false— 
Police report accepted by Sub-Magis- 
trate—Prosecution of complainant un- 
der S. 211 of the Penal Code—Com. 
plaint by Sub-Magistrate, not necessary. 253 

———§. 196-A—Charge under Penal 
Code (XLV. of 1860), S. 120.B—Cri- 
minal conspiracy to commit breach of 
trust and to do any act to conceal the 
creer etre and destruction of re- 

rds committed in pursuance of cons- 
piracy—Sanction of Local Government 
not necessary . 193 

———8. 235—Criminal conspiracy and 
offences committed in pursuance of— 
joint trial—Legality 

———8. 403—Acquittal under S. 397, 
Penal Code—Su uent trial for of- 
fence under S. 307, Penal Code—Com- 
petency of 

——S8.  436—Sub-Divisional Magis- 
trate discharging accused for offence 
under S rae Indian Penal Code~ 
District Magistrate taking up the case 
on his own motion under S. 436, Cri- 
minal Procedure Code, after enquiry 
and holding trial}—Whether pro .. 318 

—Ss. 476 rand 195 (1) (b)—Suit to 
enforce registration of document— 
Depositions made before Registrar— 
Document on appeal found to be for- 

mplaint by Court if, and 
against whom, necessary 

ng, 488—-Marriage of Naidu male 
and Adi Dravida Female—Righ of wife 
to maintenance 

Criminal trial—Charge to jury—Pailure 
of Judge to. draw the attention, of 
jury as to onus of proof—Effect of .. 216 
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Trial in the absence of accused— 
Legality 3 

Deed—Construction—Subsequent 





con- 
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. 216 


duct of parties—Relevancy of .. 39 


Evidence—Appreciation of—Credibility 
of witnesses—Power of Seppet 
Court to decide on 


Evidence Act (I of 1872), 8. 67-—De- 
nial of execution marksman— 
Attesting witnesses not available—Se- 
condary evidence of attestation—Ad- 
missibility—Proof of attestor’s hand- 
writing—Effect of ^ 3 

——8. 112—"Access”, meaning of— 
Opportunity of intercourse F 

——$8.  112—Illegitimacy—* Access”, 
meaning of—Nature of presumption .. 

—-—S. 112—Presumption of legiti- 
macy — Rebuttal —- Non-access — Hus- 
band and wife hving separate in ad- 
jacent villages—Wife living in adul- 
tery with a paramour—Inference as to 
legitimacy 

———B8. 115— “Representative”, meang 
of—Bona fide assignee for value 

——8. 116—Estoppel of tenant—Ex- 
ception—Eviction by title paramount— 
What constitutes—Voluntary attorn- 
ment to rival claumant Ss 


. 151 


. 712 


279 


. 283 : 


355 


——S$. 165—Applicability and scope of. 498 


Execution — Territorial jurisdiction 
from one Sub-Court to ano- 
ther—Assignee decree-holder filing exe- 
cution application directly in latter 
Court without order for transmission 
—Abolition of the former Court—Whe- 
ther latter Court could be held to have 


jurisdiction by reason of subsequent 
jurisdiction on abolition of former 
Court . 492 


Fraud—Pleading and proof—Finding i ine 


absence of—Propriety 


Fugitive Offenders Act (44 and 45 
ic., c 69), Ss. 14 and 19—War- 
rant for extradition—Refusal of Bri- 
tish Indian Magistrate to order extra- 
dition—Appeal to High Court—Main- 
tainability—Remand of case—Direction 


for taking further evidence—Valdity 383 |: 


Guardian and Wards Act (VIII of 


1890), Ss. 7 and 8—Application for ap- 


ian—Person with 
peep sited on behalf of a 

minor applying intment of a 
in respect of t e fund—Locus 

stands of—Title to the fund disputed— 
Whether Court had jurisdiction to ap- 
por a guardian—Deposit of the fund 
Bank yhether properly made— 
Interest accruing thereon whether can 


pointment of 
whom amount 








Guardians and Wards Act (VIII 


——Ss. 








——Alienation—Joint family pro 
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remain with the deposit, instead of be- 
ing paid—Civil Procedure Code, S. 141 
and O. 39, R. 10 


32, 43 and 47 (pets 
interested in mimor—Application by 
stranger for grant of loan out of 


. 310 


minor's funds—Sustainability—Oppo- 
sition by guardians—Court ordering 
investment—A ppeal .. 351 


Hindu Law—Adoption—Widow—Assent 


of reversioners—Summoning f 
council if necessary—Failure to consult 
some reversioners—Preponderance of 
pee being in favour of adoption— 
alidity of adoption—Daughter of hus- 
band by predeceased wife—Right to be 
consulted—Specification of boy to be 
adopted . 577 


Adoption—Widow—Consent of 
reyersioner—Refusal for selfish reasons 


—Propriety—Omiasion to disclose name 


of boy to be adopted—Effect—A dopter 
and adoptee being Brahmins of same 
gore tra—Performance of Upanayanam— 

ether operates as disqualification .. 


Alienaton—Family divided in sta- 
tus—Purchaser from one member— 
Right to mesne profits from Sine 
members in possession 


37 


. 561 


—Sale for family necessity an ey 


payment of vendor's antecedent debts 
—-Reasonable enquiries vendee— 
Collusive suit to set aside sale—De- 
Jay in suing, effect of ie 


Joint family—Father—Adjudica- 

tion of, as insolvent—Prior ae 

ment of entire joint family pro 
creditor in suit against ra tae seed 
e3—Rights of Official Receiver to. "412 


Joint family~Manager—Debts ın- 
curred in his own name—Presumption 
as to the borrowing being for the 
family business 


Joint Farnily A R 
cy of—Suit by creditor against mem- 
bers of family on e y note by 
nige Mannebniy of . 277 


Widow — Right 

st her husband’s brothers—Nature 

a a Amount of maintenance—Princi- 
ples of assessment . 148 


Marriage—Sudras—K ater (or 
sword) marriage—Validity of . 114 


Marriage—Sudras—Parties be- 
longing to different  sub-divisions— 
Naidu male and Adi Dravida female— 
Marriage between—Validity of .. 543 


321 


65 
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‘Widow — Alienation — Necessity 
—Evidence of—Recitals in deed—Value 
of—Litigation expenses 

‘Widow’s haintenanee Redaction 
of rate—How far permissible 


Hindu Law of Inheritance (Amend- 
ment) Act (II of iam a 
tive effect 70 


Income-tax, Act (KI of 1922), Ss. 3 
and 66—Scheme of taxation—Liabi- 
lity to tax in the year of assessment 
upon income of previous year . 127 

——S. 10, sub-S. (2), clanse re 
Expenditure in solely for the 
purpose of earning profits—Insurance 
Company distributing share of profits 

among partiapating Poly holdem 
Liability of such profits to be assessed 
—Subsequent apphcation of profits, im- 
material 

——Ss. 26 and 34—Successor in are 
nesa—Liability for assessment under 
S. 34—Notice served on the predecessor 
—Subsequent proceedings may be con- 
tinued against successor 17 

——S. 34-—Construction—* escaped” 
assessment—-Meaning of—No time limit 
for making assessment—Validity of as- 
sessment made or completed 
after expiry of the tax year . 121 

——B8. 40—Trustees, liability of, to be 
assessed to income-tax and super-tax. 643 

Impartible Estate—Zamindar in Cen- 
tral Provinces —Family custom of im- 
partibility, not established Ma 


Interpretation of Statutes#—Words— 
Meaning of—Rule as Pees 
—Meaning of 67 


Judgment—Parties by consent praying 
for a judgment in terms of an agree- 
ment arrived on incomplete evidence— 

If extra cursum curtae—Appeal . 622 


Letters Patent (Madras), Cl. 18— 
Debtor outside Presidency-town—Mu- 
fassal Court closed for summer recess 

Bg ae for adjudication—Power 
gh Court to entertain ack 


Limitation Mortgage suit—Final de- 
TR foamed appeal against prelimi- 
Decree of appellate Court 
confirming ponn ecree is one 
varying it— -holder’s right to ob- 
tain a final decree in conformity with 
the appellate decision or amending old 
final decree—Limitation 24 


Limitation Act (TX of 1908), 8. 10 
cman of 1929)—If£ retrospec- 








. 391 


. 431 
6. 10, Arts. 139, 144—Muham- 
madau Law— Waki property—Not 


Limitation Act (IX of 1908) Pac. 


—(Conid.) 


“vested” in mutwalli or sajjadanashin 
as trustee in the technical sae RE 
trospective—Suit by sajjadanashin 
eject mujawars (attendants at hee), 431 
——8. 12—“Time requisite’—Two 
applications for copy—Appeal filed with 
copy obtained later—Time to be com- 
puted according to that copy—Time 
occupied in earlier copy not to be 
taken into account 
——S. 20—Payment towards interest 
—Amount due by wey interest being 
larger than sum pai Absence of ap- 
propriation towards principal—Infer- 
ence ag to nature of payment 40 
——_$. 28, Arts. 144 and 149—Fishery 
rights in large navigable river—Acqui- 
sition of, by adverse possession against 
the Government—Requisites of—Pos- 
session of independent trespassers can- 
not be “tacked”—Mortgagor’s adverse 
possession may be tacked and added on 
to that of mo 
Arts. 14, 120 and 131—Ap licabi- 
lity—Suit by ‘sanad-holder for 
tion of rights and for payment gee sum 
due—Limitation 
Arts. 106 and 116—Applicability 
—Suit for accounts of dissolved part- 
nership 
Art. 120—A pplicability—Inam 
lands—Possession of suit lands by 
plaintiffs not demarcated—Levying of 
cess on the property—Distraint threa- 
tened by Government for default of 
payment—Suit for declaration and for 
refund of amount paid on distraint— 
Action of Government wira vires— 
Suit to set aside order of distraint .. 
Art. 132—Applicability—Ju g 
ment-debtor furnishing security 
stay of execution—Purchase in cout 
sale of properties given as security by 


. 687 


134 





. 614 








715 





estranger in Court sale—Suit judg- 
ment-debtor for indemnity— ae 
point of Limitation 4 


——Art. 132—Royalty charged upon 
leasehold property—Limitation for re- 
covery of 

Art. 182 2)—Decree—Appeal— 

Appellate Court’s order confirming de- 

cree—Second appeal to High Count 

preferred out of time—Rejection by 
igh Court—Application to execute— 

Limitation . 486 

Art. 182 (4)—Amended decreė 
—Execution of—Limitation . 492 

———Art. 182 (5 © Geant Bona 
fides of decree-holder immaterial— 
Application merely for the purpose of 
gaining time and keeping the decree 
alive—Terminus a guo— e of ap- 
plying,” not the result of the applica- 


. 479 
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Limitation Act (IX of 1908) Pace 
—~(Contd.) 
tion—A Iteration introduced by Amend- 
ing Act IX df 1927 79 


Lottery—Prize-winners—Definite num- 
ber of ascertained persons alone en- 
tere into the transaction and paying 

subscription and depending upon 
chance for prizes 76 

Madras Estates Land Act (I of 1908), 
Se. 3 (16) (a) and 20—Tank-bed— 
Portions temporarily brought under 
cultivation—-Character of land if al- 
tered 

Madras Hindu Belews Endowments 
Act (II of 1927), S. 73 (1) (a) and 
(2)—Kattalai—a religious endowment 
within the meaning of S. 9 (11)—Suit 
for removal of trustee—Maintainali- 
lity—Cl sere as of—*Except as 
provided this Act"—Meaning of— 
“Kattalais*—Two senses of the word 98 

——§. 84—Applicaton under—Dis- 
missal for default—-Order refusing to 
get aside—A ppealability 

aS. 84 D and (2)—Application to 
District Judge to set aside Board’s de- 
cisio rder by District Judge— 
Appeal to High Court—Decision of 
the District Judge not a “decree” .. 43 

Madras Local Boards Act (XIV of 
1920), 8. 42—R. 10 (c) of Rules for 
Disputed Elections—Resignation of 
President of Panchayat Union—Vice- 
President calling a meeting for a 
President—-Meanwhile President, Taluk 
Board, nominating a member of Pan- 
chayat Board and directing a meeting in 
ignorance of the meeting called by the 
Vice-President—Board meeting on both 
days and electing same person—Election 
Commissioner setting aside elections— 
No finding as to election having been 
materially affected by non-compliance 
of the Act—Jurisdiction of the Commis- 
sioner—Writ of cerkorari whether can * 
be issued . 601 

——S. 199 (2)—Rules framed ‘idee 
—Rules for the Conduct of Inquiries 
and Decision of Disputes rela 
Elections—R. 12—Discretion of 
tion Commissioner—Election set aside 
—Next candidate declared elected— 
Remedy—Certtorany, issue of .. 42] 

——§ 199 (b)—Rules for prepara- 
tion of Electoral Rolls, Rules 11 and 12 
—Scope z: 233 

———8. 219 (b)—Erection of pandal in 
public street without licence—Prosecu- 
tion for—No previous notice to remove 
pandal necessary 

Married Women’s Property Act (II 
of 1874), S. 6—Trust in favour of 
wife—Life Iasurance Policy taken in 


. 338 


. 247 


- 179 


Married Women’s Pro 
(III of 1874)—(Conid.) 


Calcutta—Benefit reserved to wife of 
policy-holder—Enforcement of trust 
—Official Trustee of Bengal as Proper 
party to sue . 667 


Master and servant—Termination of 
emplo ent—Power to determine for 
‘cause —Public office—Abolttion by sta- 
iute—Damages for breach of contract 
—Right to 


Mesne profits——Mode of atone 
Burden of proof—T asser’s right 
to collection cha "Bistinction bet- 
ween “mesne profits” and “gross re- 
ceipts” . 263 


Minor—Right to sue for damages and 
for account 

Negotiable Instruments Act (XXVI 
of 1881), Ss. 37 and 39—An accom- 
modation note—Payee endotsing in 
favour of another, a holder in due 
course—Absence of notice of the truc 
nature of the note on the part of the 
endorsee—Subsequent knowledge and 
agreement between payee and holder 
in due course by which holder in due 
course reserved rights against maker— 
Whether maker was discharged or lia- 


rty Act Pace 


. 639 


451 


ble as principal debtor . 180 
Partnership—Suit for dissotution—Lini- 
tation for 
Penal Code (XLV of 1860), 8. 1 
Offences under Ss. 147, 323, 149 and 
325, Indian Penal Code—Separate con- 
victions and sentences—Legality .. 572 
———Ss. 147 and 427—Scope—Pub- 
lic nuisance—Abatement—Right of 
member of public—Encroachment on 
public street—Demolition of buildings 
—Nature of offence 31 
——S$. 294—Offence under—What 
amounts to 76 


——S. 300, Exception 1—Grave and 
sudden provocation—HĦusband’s suspi- 
cion of wife’s adultery—Confession by 
wife—Murder of paramour—Offence. 213 


Pensions Act, S 6—Scope—Suit to 
recover payment of percentage of as- 
seasment—Maiuntainability .. 614 


Possession—Possessory title—Relief on 
basis of-—Suit for declaration of title 
—Plaintiffs found to have been in ex- 
clusive possession—Duration of posses- 
sion, if material . 358 

Practice—Amendment—Court allowing 
amendment of plaint—Right of oppo- 
site party to object 

Judgment—Observations in as to 
immoral character of party based on 
suspicion—Propriety of n H2 


. 315 
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PAGE 


Precedent—English decisions—Value of 
in construing Indian Statutes : 
Value of—Alteration of law as 
settled as decisions—If implies that 
such decisions were wrong . 391 
Presidency- Towns Insolvency Act 
(III of 1909), §. 55—Burden of 
proof—Sale of entire stock-in-trade to 
creditor—Creditor unaware of other 
creditors—Validity of sale 1 
Privy Conoci Practice -Concurrent 
fiudings—lInterference with <. 147 
Practice—New plea—If entertain- 
able for first time š 
Practice—Remand—Order in 
Councii directing re-trial of suit on 
meriis—Proceedings in India soniy 
to— Legality of 
Promissory note—Execution by sons of 
Indian Christian—Father and sons liv- 
ing as members of a family—No proof 
that they lived as members of a jomt 
Hindu family nor that of an implied or 
express agency—Incidents of Hindu 
joint family how far applicable to con- 
verts to Christianity—Whether sut note 
can be sued as an acknowledgment .. 671 
Undertaking to pay—Words in 
Tamil to the effect “Person liable to 
pay” in the note—Effect of . 315 


Provident Funds Act (XIX of 1925), 
8s. 3 (2) and 4 (1)—Amount paid 
over to son of deceased ju cnt- 
debtor—Luability for decree debt of 
judgment-debtor X 


Provincial Insolvency Act (V of 
1920), Ss. 4 (2) and 75 ay 
to the Privy Council 

—Ss. 28 and aes — 
Meaning of 


Punjab eS Revenue Act (XVII of 
1887), S. 15—Application for review 
preferred beyond time—Sufficient cause 
for delay 


Aer Limitation (Custo m) Act 
jab Act I of 1920)—"Aliena- 
tion”—Transfer by widow, not merely 
of her life-estate, but the full estate in 
ae property, with concurrence of next 
heir 











. 155 





. 328 


61 


Registration Act (XVI of 1908), 
B. 17 (1) (b) and 49—Release of 

ts in mortgage bond—If admis- 
sible, without registration, to prove 
transfer of debt eis 
——Ss. 34, 35 and 77—Execution— 
Signature admitted but alleged to 
have been made under mistake as to 
the terms of the document—Duty of 





Registration Act (KVI of 1908) 
— (Conid.) 


Registrar—Suit under S 77-—-Scope of 

—Refusal to register—Discretion of 

Registrar . 424 
——8. 35 (1) (a) = renan! ne a 

transfer of mortgage dying after exe- 

cution of transfer—Document present- 

ed by transferee—A person not in fact 

the representative of the deceased, ad- 

mutting it—Registration valid .. 677 


Religious endowments-—Shebaits— 
Joint lease of idol’s property by four 
shebaits—Separate suit by one to re- 
cover his share of the porate some 
petency 


Res judicata—Income-tax ee ae 
ment of High Court on reference of 
questions of law—Force of 


Revision—Finding based on no evidence 
—Interference . O1 


Second appeal—-Finding of faciIn- 
ference from statement in khation— 
Interference . 298 


Specific Relief Act (I of 1877), S 
27 (b)—Specific performance of 
agreement to sell immoveable property 
—Onus on subsequent transferec to es- 
tablish that he is a bona fide purchaser 
sad value and without notice—Practice 

istration of sale-deed—Presenta- 
ion y vendee when cash payment 
ae at time of registration . 255 

8. 45——Issue of injunction by 
High Court—Grounds against—Acts 
done or to be done in mufassal— 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon.] 


PRESENT :—LoRD BLANESBURGH, Lorp THANKERTON AND 
Sig JonN Waris. 


Harry Pope .. Appellant* 


v. : 
The Official Assignee of the High Court of 
Judicature at Rangoon .. Respondent. 


Presidency-towns Insolvency Act (III of 1909), S. 55—Burden of 
proof—Sale of entire stock-in-trade to creditor—Creditor unaware of 
other creditors—Validity of sale. 

Under the Presidency-towns Insolvency Act, 1909, S. 55, the onus is on 
the Official Assignee impeaching the transfer to establish that it was not made 
“in good faith and for valuable consideration”. 

Official Receiver v. P. L. K. M. R. M. Chettyar Firm, (1930) L. R. 58 
I. A. 115: I. L. R. 9 Rang. 170: 60 M.L.J. 652 (P.C.), followed. 

A sale by a trader of his entire stock-in-trade in favour of a creditor in 
consideration of the amount of his debt, where the transaction was admit- 
tedly a real one and the transferee had no knowlegge at the time either that 
the transferor was in insolvent circumstances or had other creditors, isa 
transfer made in good faith and for valuable consideration, and consequently 
cannot be declared void, at the instance of the Official Assignee, under S. 55 
of the Presidency-towns Insolvency Act, 1909. 

Ex parte Chaplin, (1884) 26 Ch. D. 319 and Tomkins v. Saf ery, (1877) 
3 A. C, 213, distinguished. 

Judgment of the High Court, Rangoon (LL.R. 10 Rang. 219), reversed. 


Appeal No. 84 of 1932 from a judgment of the High 
Court, Rangoon, Appellate Jurisdiction, dated the 8th March, 
1932. 

T. F. R. McDonnell and Hubert Hull for appellant. 


The respondent did not appear at the hearing. 





*P, C. Appeal No. 84 of 1932, 16th October, 1933, 


Pc 


Harry Pope 
v. 

The Offcial 
Assignee, 
High Court, 
Rangoon, 


BG 


— 


Harry Pope 


v. 

The Official 
Assignee, 
High Court, 
Rangoon. 





Lord 
Thankerton. 


2 THE MADRAS LAW JOURNAL REPORŤS. fvot. 


16th October, 1933. Their Lordships’ judgment was 
delivered by 

Lord THANKERTON.—This is an appeal from a judgment 
and decree of the High Court of Judicature at Rangoon, 
dated the 8th March, 1932, whereby the Court, in exercise of 
its appellate jurisdiction, set aside an order, dated the 14th 
December, 1931, made in exercise of its original jurisdiction, 
and declared that the deed of sale hereinafter referred to was 
void as against the respondent. The respondent did not appear 
in the appeal. i 

The deed of sale in question was dated the 27th February, 
1931, and was made between Mrs. Edith Young, who carried 
on business as a milliner and dressmaker at 15, Phayre Street, 
Rangoon, and the appellant; Mrs. Young thereby assigned to 
the appellant the stock-in-trade then lying in her shop and all 
her book debts then due and owing, in consideration of the 
payment by the appellant to her bank of the sum of Rs. 20,229, 
being the amount of her overdraft with the bank. The appel- 
lant had guaranteed Mrs. Young’s overdraft with her bank up 
to the sum of Rs. 25,000, and the bank were pressing the appel- 
lant for payment. On the 16th June, 1931, Mrs. Young was 
adjudicated an insolvent. 


On the 7th July, 1931, the respondent, as the assignee in 
insolvency of Mrs. Young’s estate, made the application, out 
of which the present appeal arises, to have the deed of sale 
declared void as against the respondent, in respect of the pro- 
visions of Ss. 55 and 56 of the Presidency-towns Insolvency 
Act, 1909. The respondent’s contentions, however, have been 
confined to S.°55, and it is unnecessary to refer to S. 56. 
Section 55 provides as follows :— 

“55. Any transfer of property, not being a transfer made before and in 
consideration of marriage, or made in favour of a purchaser or incumbran- 
cer in good faith and for valuable consideration shall, if the transferor is 
adjudged insolvent within two years after the date of the transfer, be void 
against the Official Assignee.” 

The sole question in the case is whether the deed of sale 
was a transfer “in good faith and for valuable consideration” 
within the meaning of S. 55, and it is clearly for the respond- 
ent to establish the contrary in order to succeed in his applica- 
tion: Official Receiver v. P. L. K. M. R. M. Chettyar Firma. 





1, (1930) L.R. 58 I.A. 115: LL.R. 9 Rang. 170: 60 M.L.J. 652 (P.C). 
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There is little dispute about the facts, and the evidence is 
referred to in detail by Sen, J., who decided the case on the 
Original Side of the High Court. In carrying on her business, 
which was started in 1929, Mrs. Young financed it by means of 
the overdraft of Rs. 25,000 permitted by her bank on the 
guarantee of the appellant, who deposited the title deeds of his 
house with the bank and a promissory note for Rs. 25,000 
signed by himself and Mrs. Young. The appellant also guaran- 
teed Mrs. Young’s rent for the shop for three years from 1929. 


On the 4th February, 1931, the bank called on the appel- 


lant as guarantor to liquidate the overdraft and, after obtaining ` 


the deed of sale from Mrs. Young, the appellant liquidated the 
overdraft by two payments on the 20th and 27th March 
amounting to Rs. 20,521-2-9, which was considerably less than 
the guaranteed amount. i 


- Four days after signing the deed of sale Mrs. Young left 
for England, where she told the appellant she hoped to realise 
Rs. 35,000 from her father’s estate, and the appellant thereafter 
* carried on the business in order to realise the stock, and made 
no new purchases except little articles like ribbons used for 
making up dresses. 


Their Lordships are unable to find any evidence that the 
appellant knew, when he took the deed of sale, that Mrs. Young 
was insolvent. The overdraft was not exhausted, and there is 
no evidence that the appellant knew of other creditors at that 
date. Their Lordships agree with the opinion of Sen, J. The 
transaction admittedly wasa real one, which takes it out of the 
class of case found in Ex parte Chaplin In re Sinclair1. In 
that case and in Tomkins v. Saffery? there was knowledge of 
insolvency. 


Their Lordships are therefore of opinion that the respond- 
ent has failed to prove that the transfer was not made in good 
faith, and they will humbly advise His Majesty that the appeal 
should be allowed, that the decree of the High Court, dated the 
8th March, 1932, should be set aside and the order, dated the 
14th December, 1931, should be restored, the appellant to have 
the costs of this appeal and of the proceedings before the High 
Court in exercise of its appellate jurisdiction. 





1. (1884) 26 Ch. Div. 319. 2 (1877) 3 A.C 213. 








v) 
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* Solicitors for appellant: Stoneham & Sons. 


Respondent er parte. 
K. J. R. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice MapHAVAN Nam AND MR. 
Justice Jackson. 


Panaganti Rama Rayanimgar (dead) 


and another .. Appellanise (1st De- 
` fendant and L. R. of 1st 
Defendant) 
v. 


Umade Rajaha Raje Damara Kumara 

Venkatalingam Nayanim Bahadur 
Varu and another .. Respondents (Plaintiff 
and 2nd Defendant). 


Charge—Securtiy bond executed by judgment-deblor furnishing pro- 
perties as security to obtain stay of execution of decree—Purchase of some 
of the charged properties, subject to the incumbrances, by another person 
in Court sale—Judgment-debtor’s suit claiming purchaser should indemnify 
him by paying off the decree amouni—Wheiher security bond created a 
charge—Whether charge was enforceable in execution—Indemnity, whether 
could be enforced when the entire debt remained sunpaid—IVhether sui was 
barred—Limitation Act (IX of 1908), Art. 132. 

The 2nd defendant obtained a money decree for Rs. 81,000 and odd 
against the predecessor of the plaintiff. Against that decree the plaintiff filed an 
appeal to the High Court in A.S. No. 93 of 1909 and applied for stay of execu- 
tion of the decree pending disposal of the appeal. Execution was stayed on the 
applicant undertaking to furnish security for the performance of any decree 
that might be passed in the appeal. Under the security bond 70 villages were 
given as security. The relevant portion of the document ran as follows: 
“Therefore we have furnished as security the properties worth six lakhs of 
rupees described in the schedule for acting according to the’ final decree that 
may be passed in Appeal No. 93 of 1909, A sum of about Rs. 2,74,426 is still 
due to V on the said property under the decree obtained by him in O. S. 
No. 200 of 1907 on the file of the Sub-Court, North Arcot We and our 
brothers have maintenance charge on the said property. . . . The said pro- 
perty has been furnished as security under this bond sabject to the aforesaid 
encumbrances. This is the security bond executed and given with our 
consent.” Another person S gota decree against the plaintiff and in execu- 
tion of it 9 out of the 70 villages were sold and bought by the 1st defendant 
herein. The purchase was subject to the security created in A. S. No. 93 of 
1909. In the meantime the 2nd defendant executed the decree in his favour 
by proceeding against the other properties belonging to the plaintiff and 
obtained rateable distribution. The plaintiff claimed in the present suit that 
since 1st defendant had purchased 9 villages subject to security created in 
favour of the 2nd defendant, it was his duty to have satisfied that decree and 





* Appeal No. 63 of 1927, : 17th January, 1933. 


a 
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that by the purchase of the properties subject to a charge, the 1st defendant Rama 
had impliedly undertaken to indemnify him against the incumbrance affecting Rayanimgar 
them and that if by his default loss was caused to him by the proceedings v 
taken by the incumbrancer, then the 1st defendant was bound to indemnify -Venkata- 
him, and that the right to indemnify waé to be worked out by the Court by lingam 
the sale of the villages purchased subject to the incutnbrance and the pay- Nayanim 
ment to him of the balance of the sale proceeds, if any, after paying the Bahadur, 
amount remaining due to the incumbrancer. The defence was that the security 

bond did not create any ‘enforceable charge’ on the properties and that pur- 

chase of the properties by 1st defendant did not involve any implied under- 

taking on his part to indemnify the plaintiff against the claims of the 2nd 

defendant and that the plaintiff had no cause of action till the entire decree 

amount was realised from him by the 2nd defendant; also limitation was 

raised as barring the suit, : 


Held, (1) that the security bond contained a charge on the properties 
and that the ‘charge’ was enforceable in execution. 


Subramanian Chettiar v. Raja of Ranmad, (1917) LL R 41 Mad. 327: 
34 M.L.J. 84; Officiol Receiver, Tanjore v. Nagaraina Mtdaliar, (1925) 49 
M.L.J. 643, relied on. 

(2) Taking the decree and the security bond together, it would not be 
straining the language to say that the charge inthe circumstances raised a 
personal obligation to pay and it therefore followed that in the sale of equity 
of redemption the vendor got the right to indemnify from the purchaser. 
Even if it were not so, it must be held from the essential nature of the obliga- 
tion and its wide applicability that effect should be given to it even in the 
case of sale of property subject to a ‘charge’. Hence the right of indemnity 
existed in this case and the plaintiff could ask the Court to have it enforced 
on his behalf, 

(3) Having regard to the essential nature of the relief claimed, the 
indemnity claimed by the plaintiff could be enforced against the 1st defendant 
though he had not paid the entire debt due under the decree. 


(4) The Article applicable was Art. 132 and time would start “ when the 
money sued for becomes due”. There could be no doubt that the security 
bond became enforceable only upon the passing of the High Court’s decree 
on 8th November, 1910. The suit having been filed within 12 years from 
that date was not barred under Art, 132. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor, dated 15th July, 1926 and passed in Original 
Suit No. 26 of 1932. : a 

P. Venkataramana Rao and V. S. Narasimhacharsar for 
appellants. 

S. Varadachariar and <A. Ramachandra Aiyar for 
respondents. : Sg 

The judgment of the Court was delivered by 

Madhavan Nair, J—The legal representative of the  bfadhavan 
deceased Ist defendant is the appellant. This appeal ‘arises Nair, J. 
out of a suit instituted by the plaintiff in the following 


circumstances. 2. 


The plaintiff is the Raja of Kalahasti. In O. S. No. 22 of 
1908 on the file of the District Court of North Arcot, the 2nds 
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defendant, the brother of the 1st defendant, obtained on 29th 
March, 1909, a money decree for Rs. 81,548-5-4 (Ex. A) 
against the predecessor of the present plaintiff who was sued 
as the legal representative of the previous Zemindar. Against 
this decree the judgment-debtor filed A. S. No. 93 of 1909 to 
the High Court and applied for stay of execution of the decree 
pending disposal of the appeal. Execution was stayed on the 
applicant undertaking to furnish security for the performance 
of any decree that may be passed in the appeal. Ex. B is the 
security bond. Under it, 70 villages attached to the Kalahasti 
Taluk in the North Arcot District, subject to certain encum- 
brances, were furnished as security. The document described 
as the “Security Bond executed by us” (The Rajah of 
Kalahasti) runs as follows :— 


“ ... Therefore we have furnished as security the properties worth six 
lakhs of rupees described in the schedule for acting according to the final 
decree that may be passed in Appeal No. 93 of 1909. A sum of about 
Rs. 2,74,426 is still due to Venkatagiri Rajah Garu on the said property under 
the decree obtained by him in O. S. No. 200 of 1907 on the file of the Sub- 
Court, North Arcot. Weand our brothers have maintenance charge on the 
said property also besides on the whole of the Kalahasti Estate. The said 
property has heen furnished as security under this bond subject to the 
aforesaid encumbrances, This is the security bond executed and given with 
our consent.” 


Appeal No. 93 of 1909 was dismissed and the Lower Court’s 
decree was confirmed on 8th November, 1910. In C. S. No. 125 
of 1899 a decree was passed by the High Court at the instance 
of one Sadagopachari against the Rajah of Kalahasti for about 
Rs. 9,000 and odd and it was transferred for execution to the 
District Court of North Arcot. In execution of that decree 
nine out of the 70 villages furnished as security in Appeal 
“No. 93 of 1909 were proclaimed and sold, and were bought by 
the Ist defendant in the present suit for a sum of Rs. 32,000. 
Ex. V (4th January, 1912) is the sale proclamation and Ex. D 
(19th April, 1912) is the sale certificate. The sale was actually 
-held on Sth February, 1912. In both these Exs. V and D, the 
sale is mentioned to be subject to the security bond executed by 
the Rajah in Appeal No. 93 of 1909. Ex. D says: 

- “The auction sale amount is Rs 32,000 subject to the debt of Rs, 19,500 
due to the Venkatagiri Maharajah Garu under the decree in O. S. No. 27 of 


1910 on the file of the Sub-Court and subject to the security bond of Rs. one 
lakh given by the defendant in reapect of the decree in O. S. No. 22 of 1908 


in the District Court. ...... 
"+ The Ist defendant obtained possession of the nine villages 
e piirchased by_him between the dates 27th April, 1912 and 29th 
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April, 1912. Exhibit E series are the delivery receipts and in 
all these it is noted that the villages are liable to the incum- 
brances mentioned in Exhibit D. There can be no doubt that 
the purchase of the nine villages by the 1st defendant was sub- 
ject to the security created by the bond Exhibit B. In the 
meanwhile, the Znd defendant began to execute the decree in 
O. S. No. 22 of 1908 by proceeding against the other properties 
belonging to the Rajah of Kalahasti. He obtained a transfer 
of the decree to the Nellore District Court and realised a 
considerable portion of the decree amount by obtaining rateable 
distribution. The statement, dated 19th September, 1925, 
containing the amounts realised by him in execution, shows that 
the decree in O. S. No. 22 of 1908 has been satisfied to me 
extent of Rs. 71,405-8-2, 


In the above circumstances, the plaintiff claims that since 
the Ist defendant has purchased the nine villages subject to the 
security created in favour of the 2nd defendant in A. S. No. 93 
of 1909 confirming O. S. No. 22 of 1908, it was his (Ist de- 
fendant’s) duty to have satisfied that decree and that, since on 
account of his failure to do so, other properties belonging to the 
plaintiff were sold by the 2nd defendant and be has in conse- 
quence suffered loss, the nine villages purchased by him should 
be sold by the Court and the balance found due after paying 
the decree amount due to the 2nd defendant should be paid 
over to him. This is the alternative prayer contained in the 
plaint and is the prayer pressed in the Court below and in this 
Court. The contention of the plaintiff which is purely a ques- 
tion of law is this,—that by his purchase of ‘the properties 
subject to a charge, the Ist defendant has impliedly undertaken 
to indemnify him against the incumbrance affecting them and 
that if by his default loss is caused to him by the proceedings 
taken by the incumbrancer, then the lst defendant is bound to 
indemnify him, and that the right to indemnify is to be worked 
out by the Court by the sale of the villages purchased subject 
to the incumbrance and the payment to him of the balance of 
the sale proceeds, if any, after paying the amount remaining 
due to the incumbrancer, i.e., the 2nd defendant. The main 
contentions of the defendants are that the security bond does 
not create any “enforceable charge” on the properties mentioned 
in it, that the purchase of the properties by the 1st defendant 


did. not involve any implied undertaking on his part to* 


Ld 
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indemnify the plaintif against the claims of the 2nd defendant 
and that the plaintif has no cause of action till the entire decree 
amount was realised from him by the 2nd defendant. They 
also contend that the suit is barred by limitation. Rejecting 
these contentions, the learned Subordinate Judge passed a decree 
in favour of the plaintiff. 


On the first part of the case, the plaintif sought to support 
his argument by a series of decisions; but before dealing with 
them and the arguments of the appellant with reference to them, 
we will frst briefly deal with the question whether the security 
bond, Exhibit B, creates an “enforceable charge”, We have 
already referred to the terms of Exhibit B. The document is 
called “Security Bond” and it states specifically that the pro- 
perties mentioned in it are furnished as “security”. Itis thus 
a security of immoveable property. This security is given for 
acting according to the final decree that may be passed in 
Appeal No. 93 of 1909. It is clear that the security is in 
respect of a future liability, f.e., the liability arising from the 
decree that may be passed in Appeal No. 93 of 1909. If the 
executant of the bond succeeds in the appeal the properties will 
not be liable; otherwise, they will be security for the decree. As 
the liability is a future one, its incidents can be understood only 
by reading the bond along with the decree under appeal. That 
decree was one for payment of money due on a promissory note. 
We have no doubt that the essentials necessary for creating a 
charge are present in this document and, in our opinion, the 
charge created by it is also enforceable in law. In Subramanian 
Chettiar v. Raja of Ramnadi it was held by this Court that 
immoveable property given by a judgment-debtor as security for 
the due performance of a decree in pursuance of an order 
staying execution under O. 41, R. 5 (3) of the Code of Civil 
Procedure can be realised in execution. See also Offictal Re- 
ceiver, Tanjore v. Nagaratna Mudaliar’. There is nothing in 
the decision of the Privy Councilin Raj Raghubar Singh v. 
Jai Indra Bahadur Singh® to support the contention of the 
appellant that the charge contained in Ex. B is unenforceable. 
Dealing with the document under consideration tbeir Lordships 
observed that “here is an unquestioned liability and there must 





„J. 84. 2. (1925) 49 M.L.J. 643. 


1. (1917) LL.R. 41 Mad. 327; 34 M.L 
I. L. R. 42 All, 158 ; 38 M. L. J. 302 @. G). 


e3; (1919) L, R 45 L A. 228 : 
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be some mode of enforcing it and that the only mode of enforc- 
‘ing it must be by the Court making an order in the suit upon 
‘the application to which the sureties are parties that the pro- 
-perties charged be sold....” di.e., that the properties may be 
proceeded against in execution. For these reasons we hold 
that Exhibit B contains a “charge” and that the “charge” is 
enforceable in execution. i 


The next question is whether when property is sold subject 
to a ‘charge’ the purchaser becomes bound in law to indemnify 
the owner against the incumbrance or, in other words, in this 
case, whether by purchasing the nine villages subject to the 
charge created on them by Exhibit B, the Ist defendant is ex- 
pressly or impliedly under an obligation to indemnify the 
plaintiff against the incumbrance. In support of the contention 
that in such a case the purchaser is bound to indemnify the 
owner the plaintiff has relied mainly on the decisions in Jzsat- 
un-nissa Begam v. Pertab Singh!, Veerappa Chetty v. Aruna- 
chellam Cheity8 and Mills v. United Counties Bank, Limited. 
In Izgat-un-nissa Begam v. Pertab Singhi the equity of 
redemption in certain property was sold in auction and was 
purchased by the decree-holder, The sale was subject to two 
prior mortgages. These mortgages were found to be invalid 
and the purchaser had nothing to pay on their account. The 
owner of the property then sued the purchaser to recover the 
amounts of these mortgages from him, as unpaid vendor’s pur- 
chase money. Reversing the decision of the High Court, the 
Judicial Committee held that the purchaser of the equity of 
redemption was entitled to whatever benefit accrued to him by 
reason of the mortgages supposed to be txisting on the property 
being found to be inoperative. Their Lordships stated the 
principle of the decision in the following terms: 

“On the sale of property subject to incumbrances the vendor gets the 
price of his interest, whatever it may be, whether the price be settled by private 
bargain or determined by public competition, together with an indemnity 
against the incumbrances affecting the land. The contract of indemnity may 
be express or implied. If the purchaser covenants with the vendor to pay 
the incumbrances, it is still nothing more thana contract of indemnity. The 
porchaser takes the propeity subject to the burthen attached to it. If the 


incumbrances turn out to be invalid, the vendor has nothing to ue of, 
He has got what he bargained for. His indemnity is complete AES 








1. (1909) L. R. 36 LA. 203: I. L. R. 31 All. 583: 19 MLJ, 582 (P,C.). 
2. (1924) 47 MLL.J. 168 (P. C). 3. (1912) 1 Cb. 231. . 
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It is argued that the purchaser in the present case, i.e., the 
appellant, cannot be said to have agreed impliedly to indemnify 
the owner of the property against the incumbrance, inasmuch as 
he is not the purchaser of the equity of redemption but has only 
purchased the property subject to.a “charge”. Or, in other 
words, the argument is that as a “charge” does not import an 
agreement to pay as in the case of a “mortgage”, a contract of 
indemnity cannot be implied in the present case. We will 
presently consider the force of this objection. In Izsat-un-nissa 
Begam v. Pertab Singh! their Lordships of the Judicial Com- 
mittee followed Waring v. Warda where this obligation to 
indemnify is described by Lord Elden as an obligation of 
conscience. It is similarly described in Mills v. United Countes 
Bank, Lid.8 See also Adair v. Garden4. If thisis a true and 
correct description, then it is difficult to say that the doctrine 
in Wakteg v. Ward® should be limited to the case of purchases 
of the equity of redemption though it must be said that in the 
decisions the application cf the principle has arisen only in 
cases relating to mortgages. In this connection it may also be 
noticed that in Isgat-un-nissa Begam v- Pertap Singhi the 
language used is “encumbrance affecting the land”, and a charge 
is certainly an encumbrance. In Veerappa Chetty v. Aruna- 
chellam Chetty’, on the dissolution of a partnership one partner 
who took over the firm’s estates for consideration made himself 
personally liable for the partnership’s debts and liabilities. In 
such a case the nature of the undertaking and the rights of the 
other partners are thus described by their Lordships: 


“But by that agreement the respondent, as between himself and each of 
his former partners, became,solely responsible for the firm’s debt to O.A.M. 
K., and Veerappa as one of these partners became entitled to an indemnity 
from the respondent against all liability as a former partner of his in respect 
of it. And he was entitled to have that right of indemnity declared and 
enforced (by an order on the respondent, for example, to pay off the debt) if 
the right were disputed or the obligation neglected. But he was entitled to 
no more. Veerappa could not recover the debt from the respondent unless 
and until he had himself paid it.” 


In Inre Richardson Ex parte The Governors of St- 
Thomas's Hospitalé it was pointed out that right to indemnity 
may be found in cases of suretyship and contribution. From the 
above cases the following principles clearly emerge, vig., (1) that 











t (1909) L. R. 36 I A. 203: I. L. R. 31 All. 583: 19 M L.J. 582 (P.C). 
2 (1802) 7 Ves. 332 at 336 : 32 E.R. 136. 
3.° (1912) 1 Ch 231. 4, 29 Irish Rep. 469. 
5, (1924) 47 M.L.J. 168 (B.C). 6. €1911) 2 K.B. 705. 
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where property is sold subject to encumbrances the purchaser 
impliedly agrees to indemnify the vendor against the encum- 
brances; (2) that the operation of this right of indemnity is 
not restricted to sales of immoveable property but it would also 
apply to cases of dissolution of partnership, suretyship, contri- 
bution, etc. It is permissible to infer from these cases that the 
operation of the right may be extended to all cases where the 
facts suggest that such an obligation of the conscience should 
be cast on the purchaser. ` This is not decided in any case but it 
is only an inference. But if the inference is justified, as we 
think it is, from the nature and scope of this right, then the 
right would apply to cases of sales of property subject to a 
“charge” also. In the present case it is strenuously argued that 
Exhibit Bis only a security bond and does not contain any 
personal obligation to discharge the decree of the High Court: 
But in our opinion it is not right to construe Exhibit B apart 
from the decree. Under the decree there is no doubt that the 
judgment-debtor is under a personal obligation to pay the decree 
amount to the decree-holder. After the execution of Ex. B, 
the decree-holder gets in addition a right to proceed against 
the property therein mentioned. Taking the decree and the bond 
together, we do not think it will be straining the language to 
say that the charge contained in Exhibit B in the circumstances 
of the case raises a personal obligation to pay and it therefore 
follows that in the present case as in the case of a “sale of 
equity of redemption” the vendor gets a right to indemnify 
from the purchaser. Even if it was not so, we are prepared to 
hold from the essential nature of the obligation and its wide 
applicability that effect should be given to it even in a case of 
sale of property subject to a “charge”. For these reasons we 
hold that the right of indemnity exists in this case and that the 
plaintiff can ask the Court to have it enforced on his behalf. 


The next question is whether for its enforcement it is 
necessary that the entire decree debt should have been discharged 
by the plaintiff. Admittedly asum of about Rs. 81,000 is still 
due to the 2nd defendant under his decree. It is argued that 
this amount remaining unpaid, the plaintiff can have no cause of 
action to institute the suit. This argument stands quite in- 
dependent of the question of limitation which will be discussed 
later; for, if the argument is answered against the plaintiff his 
suit will have to be dismissed and no question of limitatior 
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will then arise. The objection raised can best be answered only 
by examining the nature of the relief claimed in the suit. The 
plaintiff does not ask for the payment to himself of the sale 
proceeds; what he in effect says is, that as he has suffered 
damages this being the amount collected from him by the 2nd 
defendant under rateable distribution—owing to the failure on 
the part of the Ist defendant to pay off the encumbrance, the 
Court should by way of enforcing the “indemnity” against him 
sell the property subject to the charge and after discharging 
the debt of the 2nd defendant pay over the balance to him, if 
any remains, by way of damages. Of course as pointed out by 
the learned Judge it is not the whole of the balance that the 
plaintiff should be entitled to but only to the extent, if that be 
less, of the moneys that the 2nd defendant has recovered by 
‘rateable distribution with interest and if there isa margin over, 
that would clearly belong to the Ist defendant as the owner of 
the properties and not to the plaintiff. This is the alternative 
prayer mentioned in the plaint. The real nature of the 
claim is a declaration of the plaintiffs right of indemnity and 
the prayer is for its enforcement. Viewed in this light, the 
question whether the plaintiff has fully discharged the decree is 
not relevant, for what be is asking the Court is only to enforce 
the “indemnity” against the Ist defendant by selling the 
villages and paying off the 2nd defendant and thus save him 
from damages which he will have otherwise to suffer owing to 
the default of the Ist defendant. Such an “anticipatory” form 
of action though somewhat rare is not unknown to the English 
and the Indian Law. In In re Richardson Ex parte The 
Governors of St. Thomas’s Hospital. it was pointed out by 
Fletcher Moulton, L.J., that though under Common Law the 
right of indemnity can be availed of only after the person 
entitled to it has paid the debt, the rule in Chancery was 
slightly different and that “you could file a bill against the 
principal debtor to make him pay the debt so that you would 
not be called upon to pay the debt and then you obtained a 
declaration that you were entitl:d to an indemnity”. In the 
‘same case Buckley, L.J. stated atp. 715 that 

7 “Indemnity is not necessarily given by repayment after atak 


Indemnity requires that the party to be indemnified shall never be called upon 
to pay . . 





ane eeu menre 1. (1911) 2K. B, 705 at 712. ee 
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This case was followed in this Court in Mohideen Batcha 
Sahib v. Sheik Dawood Sahibi. In that case the plaintiff 
obtained a decree in the High Court declaring that he was 
only a surety for a firm represented by defendants 1 to 3 and 
that they are bound to indemnify the plaintiff in respect of the 
decree in O. S. No. 9 of 1923 passed against him and the 
defendants; and that the defendants 1 to 3 are liable in the 
first instance to satisfy the 4th defendant’s decree in O.S. No. 9 
of 1923. It was held that 


“in the event of non-satisfaction of 4th defendant’s decree by defend- 
ants 1 to 3 to the extent of the amount as decreed by the Sub-Court in 
0O. S. No. 9 of 1923 within three weeks, plaintiff will have liberty to apply 
in execution to raise the amount due under the said decree by the appoint- 
ment of a receiver or otherwise from the assets of the firm and have the 
same paid to the 4th defendant in satisfaction of the said decree.” 


In the course of the judgment Ramesam, J. observed that 


“If the plaintiff is a surety, he can be indemnified in an appropriate case 
before actual payment (the italics are ours) by an anticipatory action of this 
kind” 
and the result of the action shows that relief was given to 
him before he was called upon to pay the amount in O. S. 
No. 9 of 1923. The case in In re Richardson Ex parte The 
Governors of St. Thomas’s Hospital? and the other relevant 
cases bearing on the point were followed in Osman Jamal & 
Sons, Limited v. Gopal Purshattam in which it was held that 

“Where commission agents had incurred liability on behalf of their 
principals, who had agreed to indemnify them, and the agents having subse- 
quently gone into liquidation, the Official Liquidator sued the principals 
for the amount of liability, that he could recover the said amount even 
thongh the agents having gone into liquidation had not actually paid their 
vendor.” 7 

Considerable light is thrown on this question by the 
observation of their Lordships of the Privy Council in Veerappa 
Chetty v. Arunachellam Chetty4. Generally stated, that was a 
case where the question of indemnity was in certain circum- 
stances considered, after the dissolution of a partnership in 
which at the time of the dissolution one of the partners on 
consideration took over the assets and liabilities of the firm, 
relieving the other partners from the liabilities. The relevant 
extract from the judgment has already been quoted while 


1. (1926) 51 M. L. J. 203. 2. (1911) 2 K. B. 705. 
3, (1928) I. L. R. 56 Cal, 262. 4. (1924) 47 M. L. J. 168 (P. C).® 
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discussing the nature of the “indemnity”. Their Lordships 
observed: 


“And he (Veerappa) was entitled to have that right of indemnity 
declared and enforced (by an order on the respondent for example, to pay 
off the debt) if the right were disputed or the obligation neglected. But he 
was entitled to no more.” 


Their Lordships also observed that if Veerappa was claiming 
the debt, he could not do so unless and until he has himself paid 
it. We have already stated that in the present case the plaintiff 
does not demand that the sale proceeds should be paid to him; 
What he asks for is only that the properties should be brought 
to sale and the equities adjusted by the Court. For the above 
reasons we hold that having regard to the essential nature of 
the relief claimed the indemnity claimed by the plaintiff can be 
enforced against the lst defendant though he has not paid the 
entire debt due under the decree. 


It now remains to consider the last point argued before us, 
the question of limitation. In the Lower Court various sugges- 
tions seem to have been made on behalf of the appellant as to 
when limitation would commence in the suit. But in this Court 
Mr. Venkataramana Rao has clearly confined himself to two 
positions. His argument is that the plaintiff’s suit is barred 
either under Art. 83 or under Art. 120 of the Limitation Act. 
On the other hand, Mr. Varadachari on behalf of the respond- 
ent contends that the Article applicable to the case is Art. 132. 
After specifying the periods of limitation for suits by a surety 
against the principal debtor (Art. 81) and by a surety against 
a co-surety (Art. 82) the Limitation Act prescribes under 
Art. 83 a period of three years for a suit “ upon any other 
contract to indemnify?’ and the period starts from the time 
“when the plaintiff is actually damnified”. Art. 120 prescribes 
a period of six years for a “suit for which no period of 
limitation is provided elsewhere in this schedule ” and the period 
commences from the time “ when the right to sue accrues”. 
Art. 132 prescribes a period of 12 years for a suit “ to enforce 
payment of money charged upon immoveable property ” and 
the period begins from the time “when the money sued for 
becomes due”. The question is which of these Articles applies 
to the present suit. i . 


We will first take Art. 83. For the purpose of his argument 


the appellant’s learned counsel is prepared to assume that the 
*suit may be viewed as one to enforce a contract of indemnity 


A 
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as contended for by the respondent. His case is that if so 
treated, under Art. 83 the period of limitation would commence 
from the time when the plaintif is actually damnified. It is 
stated that the earliest date when the plaintif may well have 
considered himself to have been damnified is when the sum of 
Rs. 24,855-10-8 was collected from him under rateable dis- 
tribution on 9th March, 1916 (see the statement, dated 19th 
September, 1925). It is stated that till that date nobody could 
have said whether the plaintiff was going to be damnified or 
not, for, the 2nd defendant may well have collected the debt 
due to bim by selling the properties secured under Ex. B. 
Instead of doing so, he proceeded against other properties and 
realised the above-mentioned sum on 9th March, 1916, under 
rateable distribution. The present suit was instituted on 5th 
April, 1922. It is therefore argued that having been damnified 
on 9th March, 1916, the suit not having been brought within 
three years from that date, it is barred under Art. 83. It is 
clear to us that this argument cannot be accepted and that 
Art. 83 does not apply to the case. The indemnity that is 
sought to be enforced is not a personal one. As mentioned 
before, an obligation to pay is involved in the “ charge ” created 
by the security bond and the indemnity sought to be enforced 
against the 1st defendant arises from out of this obligation 
which was passed on to him when he purchased the nine villages 
subject to the charge. The essence of this right of indemnity is 
that the liability to discharge the decree was cast by the security 
bond upon the property mentioned in it. This indemnity which 
arises under a charge, like the indemnity cast upon the purchaser 
of equity of redemption which is declared to be real (see 
Banning on Limitation, page 163 and Kinnaird v. Trollope1) 
should also be held to be real and not merely personal. Art. 83 
in our opinion applies only to personal contracts of indemnity 
and not to a case of indemnity arising under a charge. It 
therefore follows that this Article is inapplicable. In this 
connection it was also argued that even if the case is to be 
treated as one for the enforcement of a charge, Art. 83 would 
apply as the necessity to enforce the charge arose only after 
9th March, 1916. Obviously the argument is untenable for if 
the suit is to be treated as one for the enforcement of a charge, 





1. (1889) 39 Ch. 636. ° 
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clearly Art. 132 would apply as that is the special Article 
provided by the Limitation Act for that class of cases. - 

The next question is whether Art. 120 would apply to the 
case or whether the Article applicable is Art. 132. It is argued 
by Mr. Venkataramana Rao that the suit is for a declaration, 
that the plaintiff is entitled to enforce the indemnity relied on. 
by him and that this right accrued the moment when the 1st 
defendant became liable to it by his purchase of the property. 
The sale certificate Ex. D is dated 19th April, 1912. It is argued 
that the plaintiff must be considered to have become entitled 
to the indemnity on that date and that the right to enforce it 
also accrued at the same time; and that since the suit was not 
brought within six years of that date, it is barred. To decide 
this point we have to consider the nature of the relief claimed 
by the plaintiff. We have already referred to it in detail in 
considering the first part of the case. There we have stated 
while explaining the exact nature of the plaintiff’s claim that 
what he asks for is in its essence a declaration of his right to 
indemnity and for its enforcement by way of sale of the property 
subject to the charge; but in order to succeed in the suit it is 
not necessary that he should specially ask for a declaration that 
he is entitled to the indemnity. The declaration that he is entitled 
to the indemnity is involved in the relief asked for by the 
plaintiff, which is the sale of the property, and he need not 
separately ask for the declaration. The plaintiff’s suit is, in its 
nature, like a mortgage suit. It may be seen from the plaint 
that he has not asked for a declaration of his right to sell the 
properties but has only asked for their sale, obviously by 
enforcing the charge ugder the security bond. In this view, we 
think the Article applicable is Art. 132 and time will start “when 
the money sued for becomes due”. There can be no doubt 
that the security bond became enforceable only upon the passing 
of the High Court’s decree, 4. e., 8th November, 1910. The 
suit having been filed within twelve years from that date is not 
therefore barred under Art. 132. In KRamasami Iyengar 
v. Kuppusami Iyer! the appellant purchased certain items of 
property covered by what might be described as a security 
bond. The holder of the bond instituted the suit to enforce its 
terms against the executants and against the property bound by 





1. (1921) 14 L. W. 99, 
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it. One of the contentions in the case was that the suit was 
barred under Art. 83 ef the Limitation Act. The learned Judges 
held that though Art. 83 provides for suits on contracts to 
indemnify, and no doubt Ex. C is a contract to indemnify, 
having regard to the fact that it created a charge, the suit 
should be treated as one to enforce payment of money charged 
on immoveable property and that it fell within Art. 132 of the 
Limitation Act. Having regard to the nature of the relief 
claimed in the suit, we hold that Art. 120 does not apply to the 
case and that it is governed by Art. 132 and is not barred by 
limitation. 

No other points were argued before us. In the result, the 
appeal is dismissed with costs. 

K. C. Appeal dismissed. 


. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—SIR Horace OWEN Compton Beasrey, Kt., 
Chief Justice, Mr. Justice CoRgNIsH AND Mr. Justice 
BARDSWELL. 

The Commissioner of Income-tax, Madras .. Petitioners 
v. 
Nachal Achi, widow of S. Rm. Rm. Ramaswami 
Chettiar, Karaikudi .. Respondent. 
Income-tax Act (XI of 1922), Ss. 26 and 34—Successor in business— 


Liabthty for assessment under S. 34—Notice under S. 34 served on the 
predecessor—Subsequent proceedings may be continued agauist successor. 

When income has escaped assessment, an assessment can be made under 
S. 34 of the Income-tax Act on the successor of the person who, if no 
succession had taken place, would have been liable. Such an assessment is 
not invalidated by the fact that the succession took place after the close of the 
year in which the income escaped assessment ` 

When a notice under S. 34 has been served on a person and he has made 
a return in response thereto and then died, the proceedings can be continued 
by the issue of notices under Ss. 22 (4) and 23 (2) to the successor of such 
person. Itis not necessary that the proceedings against the successor should 
be started de novo. 


The case stated by the Commissioner of Income-tax was 
as follows :— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
ee a Ro ei ERE 


*O. P. No. 270 of 1932. 3rd May, 1933. a 


R—-3 
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of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). 

The petitioner, Nachal Achi, is the widow ot S. Rm. Rm. 
Ramaswami Chettiar of Karaikudi. Ramaswami Chettiar carried 
on money-lending business at Karaikudi, his headquarters being 
at Dedaye in Burma and was a partner with a half share in the 
Rm. Rm. Firm, Dedaye. He was also the owner of house properties 
at Karaikudi. 

Ramaswami Chettiar was assessed originally for the year 
1929-30 (previous year, Tamil Year Vibhava—13th April, 1928 
to 12th April, 1929) on 18th July, 1929, on an income of Rs. 2,401 
from his business at Dedaye in addition to his income from the 
property and the share income from the Rm. Rm. Firm, Dedaye. 


The Income-tax Officer learnt subsequently that Ramaswami 


Chettiar had lent out moneys at Dedaye under another vilasam, 
that. separate accounts had been maintained for these transactions 
and that the income from these transactions had not been disclosed 
by him for purposes of this assessment. The Income-tax Officer 
therefore started’ proceedings under S. 34 of the Act and served 
on Ramaswami Chettiar a notice under this section on 30th 
October, 1930. On 27th November, 1930, Ramaswami Chettiar 
submitted the return of income in response to the notice showing 
therein the same figures of income as those arrived at by the 
Income-tax Officer in the original assessment. Aftersome corre- 
spondence with the Income-tax Officer, Pyapon, within whose 
jurisdiction the business at Dedaye was carried on, the Income-tax 
Officer, Karaikudi I Circle (the agsessing officer in this case) 
issued on 24th November, 1931, notices under Ss. 22 (4) and 23 (2) 
of the Act requiring Ramaswami Chettiar to produce all the 
accounts of his business at Dedaye. The notices were not served 
on Ramaswami Chettiar as he had died early in August, 1931. 
The Income-tax Officer ascertained from his enquiries that the 
business of Ramaswami Chettiar was being continued and carried 
on_by his widow and heir, Nachal Achi, the present petitioner. 
He therefore issued to her on 14th December, 1931, fresh notices 
under Ss. 22 (4) and 23 (2) of the Act calling upon her to produce 
on 21st December, 1931, all the accounts of the year of account 


` (13th April, 1928 to 12th April, 1929). The petitioner applied for 


a week’s time. The Income-tax Officer accordingly adjourned the 
enquiry to 7th January, 1932. On this date the petitioner produced 
the accounts which had been examined ın connection with the 
original assessment. 

The Income-tax Officer had started proceedings in August, 
1931, in the name of one S. Rm. V. Valliammai Achi, the 
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petitioner’s mother-in-law. In response to the notice under Ss. 22 
(4) and 23 (2) issued to her, she produced on 1st December, 1931, 
certain accounts of a money-lending business conducted at Dedaye 
under the vilasam Rm. V. in the year Vibhava (13th April, 1928 
to 12th April, 1929) and the two subsequent years. On examining 
these accounts, the Income-tax Officer found that the ‘business 
covered by these accounts really belonged toS. Rm. Rm. Rama- 
swami Chettiar, the petitioner’s husband, and not to Valliammai 
Achi, the petitioner’s mother-in-law, and that the income that had 
escaped assessment in the hands of the petitioner’s husband to 
assess which the proceedings under S. 34 had been started was the 
income of this business for the year Vibhava. He accordingly 
decided to drop the separate proceedings started in the name of 
Valliammai Achi and to include the income of this business in the 
petitioner’s additional assessment. 

An examination of the accounts produced by Valliammai 
Achi disclosed a total profit of Rs. 52,668 in Vibhava. But the 
accounts showed a large debit in the head-quarter folio which was 
not satisfactorily explained. Hence the Income-tax Officer inferred 


that Ramaswami Chettiar’s full money-lending capital had not yet - 


been disclosed to him. He therefore proposed to estimate the 
‘income from this source at Rs. 1,00,000. The petitioner did not 
raise any objection to the estimate nor did she deny that she had 
continued the business after Ramaswami Chettiar’s death. Her 
main contention before the Income-tax Officer was that no assess- 
roent could be made on her since she was not the person to whom 
the notice under Ss. 22 (2) and 34 was issued and who made the 
return and that since no notice under Ss. 22 (2) and 34 could be 
served on her in respect of the additional assessment for 1929- 
30 after 31st March, 1931, no assessment could at all be made on 
her. The Income-tax Officer overruled the objection for the 
reasons stated in his order, an extract ðf which is filed, marked 
Ex. A. 

The petitioner appealed to the Assistant Commissioner and 
contended: 

(1) that in cases of succession under S.26 (2) of the Act the 
successor could be deemed to have carried on the business of the 
predecessor during the ‘previous year’ and the petitioner’s 
husband having died in 1931-32 she could be deemed to have 
carried on his business during the ‘ previous year’ 1930-31 and 
that the fiction cannot be extended to the previous year 1928-29 
or to any other previous year, and 

(2) that the service on her of the notice under S. 23 (2) was 
of no statutory value since no notice under S. 22 (2) was served 


£. B. 
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and no return was made by her pursuant thereto. The Assistant 
Commissioner overruled the petitioner’s contentions for the reasons 
stated in his order, a copy of which is filed, marked Ex.-B. 

The petitioner now required me to refer to the High Court 
the following three questions arising out of the Assistant Commis- 


‘ sioner’s order and I refer them accordingly for the decision of the 


Court: 


Question 1. When income has escaped assessment, can an assessment 
be made under S 34 on the successor of the person who, if no succession 
had taken place, would have been liable to the tax? 

Under S. 26 (2) of the Act an assessment can be made on the 
successor ag if he had been carrying on the business throughout 
the ‘ previous year’ and under S. 2 (11) ‘previous year’ means 
the account year preceding the year for which the assessment is to 
be made. S. 23 is the only assessment section in the Act, S. 34 
being only an enabling section. Proceedings started under S. 34 
have to be completed necessarily by an assessment under S. 23. 
Therefore the words ‘an assessment under S. 23’ in S. 26 (2) 
includes the additional assessment under S. 23 read with S. 34. 
There is nothing in S.26 (2) to suggest that the expression 
‘assessment under S. 23’ appearing in that section refers only to 
an original assessment and not to an additional assessment under - 
Ss. 34 and 23. On the other hand S. 34 specifically says that the 
provisions of the Act shall, so far as may be, apply to assessments 
made under that section. I am therefore of opinion that the 
question should be answered in the affirmative. 


Question 2. If such assessment is otherwise valid, is it invalidated by 
the fact that the succession took place after the close of the year in which the 
income escaped assessment (in this case the year 1929-30) ? 


The petitioner’s contention in respect of this question appears 
to be that unless there has been a succession during the year of 
assessment S. 26 (2) cannot apply and in the present case the 
succession having been (in 1931-32) long after the expiry of the 
year of assessment (the additional assessment is for the year 
1929-30) it is legally impossible to apply the section. There is 
no inter-relation between the year of assessment and the time of 
succession. The section does not lay down asa condition of its 
operation that the succession must have taken place during the 
particular year of assessment in respect of which it is proposed to 
assess the person as successor. In other words, the assessment on 
the successor under S. 26 (2) need not necessarily be confined to 
the particular year of assessment in which the succession took 
place. What the opening clause ‘ Where at the time of making an 
assessment under S. 23, it is found’ in S. 26 (2) means is only 
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when the time comes to make an assessment under S. 23 including | 
an assessment under S. 23 read with S. 34 and the expression 
‘previous year’ in the section must refer to the previous year as 
defined in S. 2 (11) of the Act for the purpose of the assessment 
to be made and not to the year previous to that in which the 
assessment is made, I am therefore of opinion that the assessment 
in question is not invalidated by the fact that the succession took 
place after the close of the year in which the income escaped 
assessment. 


Question 3. When a notice under S. 34 has been served on a person 
and he has made a return in response thereto, can the proceedings be conti- 
nued by the issue of notices under Ss. 22 (4) and 23 (2) to the successor of 
such person, or should proceedings against the successor be started de novo? 


Sub-section (2) of S. 26 reads “W here, at the time of making 
an assessment under S, 23, it is found that the person carrying on 
any business, . . . has been succeeded : . . by another 
person, the assessment shall be made on such person succeeding 

.” This indicates that the Income-tax Officer has merely to 
continue the proceedings started against the predecessor and there 
is no obligation to issue fresh notices either under S. 22 (2) or 
under Ss. 22 (4) and 23 (2), if these have already been issued and 
served on the predecessor. It is not disputed that the petitioner 
was given sufficient opportunities to prove the income of the year 
in question. In fact there is no dispute as regards the income. 
The words “at the time of making an assessment under S. 23” in 
S. 26 (2) were apparently introduced in order to avoid any obliga- 
tion on the part of the Income-tax Officer to issue fresh notices 
under S. 22 to the successor of the business. The section clearly 
authorises an Income-tax Officer to make the assessment on the 
successor as if he had been carrying on business throughout the 
previous year. It follows therefore that the proceedings started in 
the year subsequent to the previous yeam are binding on the 
successor. The section does not say that fresh proceedings should 
be started in the name of the successor. An assessment under 
S. 26 (2) is only a continuation of the proceedings started against 
the predecessor. Iam therefore of opinion that the Income-tax 
Officer was not bound to issue fresh notices under Ss. 22 and 34 or 
to start proceedings de novo against the successor in this case. 


R. Kesava Atyangar for petitioner. 
M. Patanjali Sastri for respondent. 
The Court delivered the following 


JupcmMents. The Chief Justice-—Three questions have 
been referred to us by the Commissioner of Income-tax, « 
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. Madras. Question (1) is: 


“When income has escaped assessment, can an assessment be made under 
S. 34 on the successor of the person who, if no succession had taken place, 
would have been liable to the tax?” 


Question (2) is: 

“If such assessment is otherwise valid, is it invalidated by the fact that 
the succession took place after the close of the year in which the income 
escaped assessment (in this case the year 1929-30) ?” 

Question (3) is: 

“When a notice under S. 34 has been served on a person and he has made 
a return in response thereto, can the proceedings be continued by the issue of 
notices under Ss. 22 (4) and 23 (2) to the successor of such person, or should 
proceedings against the successor be started de novo?” 

The facts of the case are that 1928-29 was the year of 
account and that an original assessment was made on the profits 
of the business carried on by the petitioner’s husband (deceased) 
on the 18th July, 1929. The assessment was upon Rs. 8,418. 
After this assessment had been made, the Income-tax Officer 
thought that the assessment was incorrect and that a large part 
of the income of the assessee, that is to say, the petitioner’s 
now deceased husband, had escaped assessment. He accord- 
ingly gave notice to him under S. 34 of the Act. This notice 
was dated 29th October, 1930 and was admittedly in time, 
In response to this notice on the 27th November, 1930, the then 
assessee denied that his previous return had been incorrect and 
he repeated it. On 27th August, 1931, he died and in November 
of the same year in ignorance of the fact that he was dead, 
notices under Ss. 22 (4) and 23 (2) of the Act were issued but 
of course could not be served upon him on account of his 
previous death. The Income-tax Officer, having discovered that 
he was dead, on theel4th December, 1931, issued the same 
notices upon his widow, the petitioner here, and on the 15th 
April, 1932, he made an assessment upon her as then successor 
to the business carried on by her husband under S. 26 (2) upon 
Rs. 1,08,592. 


The petitioner raises three points here in support of the 
contention that this assessment was illegal. 


The first point is that S. 34 of the Act is inapplicable to a 
deceased person. The answer to this contention is that 
the notice was served on the petitioner’s husband when he was 
sufficiently alive to deny that his previous return was false 
and to repeat that previous return which, in the light of the 
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subsequent assessment, was grossly inaccurate. The premise, 
therefore, upon which this argument is based does not exist. 


The second point raised is that the petitioner was impro- 
perly assessed as the successor to her husband under S. 26 (2) 
because she did not succeed to her husband’s business until his 
death on the 27th August, 1931, because the Act only applies to 
a successor during the year of assessment or the previous year. 
That is not so. The Act provides for an assessment on the 
date on which the person carrying on business has been succeed- 
ed by another person in which case that other person is to be 
assessed as if he or she had been carrying on the business 
during the year of account and as if he or she had received the 
whole of the profits of that year of account. In this section 
the only important times are the date of the assessment and 
the year of account. In this case the Income-tax Officer in the 
course of his assessment found at the date of the assessment 
that the petitioner was carrying on the business of her husband 
(deceased). He, therefore, rightly found that she was the 
successor of her husband and strictly in compliance with the 
provisions of that section he made an assessment upon her as if 
she had been carrying on the business of her husband in the 
year of account and had received the profits of that year herself. 


The third point raised is, that, even if the petitioner is to 
be regarded as the successor to her husband’s business, she 
could not be assessed under S. 26 (2) withouta notice having 
been served upon her under S. 22 (2), that is to say, that 
proceedings against her in respect of income-tax should have 
been commenced de novo. This, of course, is an argument 
which, if accepted, would be of considerable benefit to the 
petitioner because admittedly the notice under S. 22 (2) would 
be out of time and this income would thereby completely escape 
liability for payment of income-tax. But the section in 
question does not require such a notice to be given to the person 
who is assessed under that section. From a perusal of the 
section it is quite clear, on the face of it, that the Income-tax 
Officer can proceed to assess the successor as if he were the 
predecessor if in the course of making his assessment he 
discovers that another person is the successor to that pre- 
decessor. He can then and there assess that person under 
S. 26 (2); and indeed the section makes it quite clear that 
proceedings do not have to be commenced de novo and that an 
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assessment can then and there be made. Admittedly the notice 
under S. 34 was served upon the petitioner’s husband 
(deceased) while he was alive and in time. The service of that 
notice upon him at once attracted all the provisions of Ss. 23 
and 26. The proceedings, therefore, under S. 23 which related 
to the assessment went on. The assessment was proceeding 
under S. 23 and in the course of that assessment the discovery 
to which reference has already been made with regard to the 
succession was made and quite properly the provisions of S. 26, 
having been attracted by the notice under S. 34, were applied- 
The petitioner was therefore quite properly assessed to 
income-tax. ; 

In the result, I wonld answer Question (1) in the afirma- 
tive, Question (2) in the negative, and Question (3) by saying 
that proceedings against the successor should not be started 
de novo. 


The petitioner is directed to pay the Income-tax Commis- 
sioner Rs. 250 costs. 

Cornish, J.—I agree. 

Bardswell, J.—I agree. 


S.R. Reference answered against the assessee. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz KRISHNAN PANDALAI. 


Appellani* in both (Peti- 
tioner in both) 


Ratmaswami Aiyar 


v 


Pakkiri Pathar .. Respondent in both (Res- 


pondent in boih). 


Decree —Preliminary—Mortgage susi—Fimal decree pending appeal 
against preliminary decree—Decree of appellate Couri confirming preli- 
monary decree ts one varying st—Decree-holder’s right to obtam a final 
decree tn conformity unth the appellate deciston or amending old final 
decree, exists—Executable unthin three years froin the date of the decree 
of the final appeal. 


In cases where there has been a final decree in pursuance of a prelimi- 
nary decree of the Lower Court pending the appeal, that final decree is valid 
and biuding to the extent but only to the extent to which it is not altered by 
the appellate decree, and a decree of the appellate Court confirming, after 
judicial consideration, the preliminary decree of a Lower Court, is, for this 
purpose, one altering it. The consequence is that where there is, as in this 








*C M. S. As. Nos, 156 and 167 of 1930. 26th April, 1933, 
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case, a final decree obtained in pursuance of the Lower Court's preliminary 
decree and that preliminary decree is taken upin appeal and the appellate 
Court on a judicial determination confirms the preliminary decree and dis- 
misses the appeal, the decree-holder has the right, which he may exercise 
within three years from the date of the decree in final appeal, to obtain a final 
decree in conformity with that appellate decision or, if that is the proper way 
of expressing it, amending the old final decree so as to bring it into such 
conformity. 

Gajadhar Singh v. Kishan Jiwan Lal, (1917) LL.R. 39 All. 641 (F. B); 
Jowad Ilussain x. Gendan Singh, (1926) LR. 53 I.A. 197: LLR. 6 Pat. 24: 
51 M.L J. 781 (P.C); Fitsholmes v. Bank of Upper India, (1924) ILR 5 
Lah. 257; Fitsholmes v. Bank of Upper India, (1926) L.R. 54 LA. 52: LL R. 
8 Lah. 253; 52 M.L.J. 366 (P.C); Mahapatro v. Magata Patro, (1932) 64 
M.L.J. 695 antl Venkatarama Reddi v. Doddachariar, (1929) 58 M L.J. 207, 
referred to. 

Appeals against the orders of the District Court of East 
Tanjore at Negapatam, dated the 17th March, 1930 and made in 
A. S. Nos. 148 and 207 of 1929 respectively preferred against 
the orders of the Court of the District Munsif of Tiruvarur in 
I. A. No. 250 of 1926 and E. P. No. 211 of 1929 respectively in 


O. S. No. 275 of 1918. 

R. Destkan for appellant. 

T. V. Muthukrishna Aiyar and R. Vatdyanatha Aiyar for 
respondent. 

The Court delivered the following 

Jupement. C. M.S. A. No. 156 of 1930.—The appellant 
is the decree-holder on a mortgage in favour of his deceased 
mother Mangalathammal and himself in O. S. No. 275 of 1918 
in which a preliminary decree was passed on 7th December, 1918, 
by the District Munsif, from which an appeal was taken to the 
District Judge, which was dismissed on 30th September, 1920; 
and from which a second appeal was taken to this Court which 
was dismissed on 6th April, 1923. Mangalathammal having 
died pending the second appeal, the appellant was added as her 
legal representative. Soon after the preliminary decree by the 
District Munsif, the then decree-holder Mangalathammal 
obtained a final decree on 28th April, 1919. After the 
decision in second appeal, the appellant, his mother having 
died in the meanwhile, on 5th March, 1926, applied to the 
District Munsif for a final decree in pursuance of the decree 
of the second appellate Court. This was granted by him 
on 2lst September, 1926. On appeal by the judgment-debtor, 
the then District Judge on 28th September, 1927, held that the 
appellant was not entitled to apply for a final decree a second 


time and that his only course was to apply to amend the old , 
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final decree or ask for a review of it. He however on a 
benevolent consideration which as it has turned out has prevented 
what would have otherwise been a grave miscarriage of justice, 
allowed the petition of 5th March, 1926, to be pending and sent 
it back to the District Munsif. The District Munsif considered 
that he was substantially carrying out the direction of the 
District Judge by allowing the appellant to treat his petition as 
one for execution of the old final decree -and to incorporate in 
it the information which would bring it into conformity 
with the High Court’s decree; in short, he tried to save 
the decree-holder by treating his petition as one for execution 
and one for amendment both rolled into one and he 
gave the appellant relief by an order to execute the old final 
decree as so amended. The judgment-debtor again appealed. 
Another learned District Judge on 6th December, 1928, 
set aside the above-mentioned second order of the District 
Munsif because according to him the District Munsif was not 
authorised to regard the petition of 5th March, 1926, as one 
for execution. He therefore set aside that order and sent the 
case back for a second time but this time without giving any 
indication of what would be the proper way to deal with the 
appellant’s grievance and contenting himself with saying that 
the matter was to be disposed of according to law. For the 
third time another District Munsif enquired into the appellant’s 
petition of 5th March, 1926, and this time he made sure that 
no more fault should be found with him and dismissed that 
petition on 17th January, 1929, on the ground that an applica- 
tion for a fresh final decree was illegal. The appellant appealed 
in his turn to the learned District Judge, who, on 17th March, 
1930, dismissed the appeal. The present second appeal is from 
that dismissal. 


I have mentioned the dates in the above narration because, 
while these orders were being passed by the Lower Courts, the 
Privy Council had decided that the appellant’s petition of 5th 
March, 1926, was entirely legitimate and was the only petition 
he could file. Far from it being the case that an application for 
a second final decree is illegal, the true doctrine is that the right 
to ask for a final decree arises where the preliminary decree has . 
been under appeal, from the date of the judgment in appeal. 
In cases where there has been a final decree in pursuance of 


, the preliminary decree of the Lower Court pending the appeal, 
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that final decree is valid and binding to the extent but only to 
the extent to which it is not altered by the appellate decree, 
and a decree of the appellate Court confirming after judicial 
consideration the preliminary decree of a Lower Court is for 
this purpose one altering it. The consequence is that where 
there is, as in this case, a final decree obtained in pursuance of 
the Lower Court’s preliminary decree and that preliminary 
decree is taken up in appeal and the appellate Court on a judicial 
determination confirms the preliminary decree and dismisses the 
appeal, the decree-holder has the right, which he may exercise 
within three years from the date of the decree in final appeal, 
to obtain a final decree in conformity with that appellate 
decision or, if that is the proper way of expressing it, amending 
the old final decree so as to bring it into such conformity. 

In 1917 in Gajadhar Singh v. Kishan Jiwan Lali it was 
held that: 


“In a suit for sale on a mortgage, if an appeal has been preferred from 
the preliminary decree, the decree which is to be made absolute is the decree 
of the final Court of appeal In such a case, therefore, limitation for an 
application for a decree absolute runs, not from the expiry of the term fixed 
for payment by the original decree, but from the date of the decree of the 
final Court of appeal.” 


In that case as in this the decree of the High Court was 
one corifirming the decree of the Lower Courts but that made 
no difference to the proposition stated, for it was pointed out 
that the plaintiff's application for interest for the period 
subsequent to the decree of the first Court and for subsequent 
costs could not have been made before the decree of the High 
Court was passed. It was in this connection that the proposition 
was stated that it was impossible to hold that there can be 
more final decrees than one in a suit for, sale upon a mortgage. 
This, which is perfectly right when properly understood, namely, 
that where there is an appeal from a preliminary decree the 
final decree can only be based upon the decree of the appellate 
Court, has been misunderstood by the Lower Courts as if it 
meant that where a final decree in pursuance of the first Court’s 
preliminary decree has been passed, there can be no further 
application for final decree because there can be no two final 
decrees. This is an entire misunderstanding of the passage. 

This decision was approvéd by the Privy Council in June, 
1926, in Jowad Hussain v. Gendan Singh8, where it was held 








1. (1917) L L. R. 39 AIL 641 (F. BL). 
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that where there has been an appeal from a preliminary mort- 
gage decree under O 34, R. 4, sub-R. (1), and the appellate 
Court has not extended the time for payment, the period of 
three years within which, under the Indian Limitation Act, 
1908, Sch. I, Art. 181, an application for a final decree under 
O. 34, R. 5, sub-R. (2) must be made, runs from the date of the 
decree of the appellate Court, not from the expiry of the time 
for payment fixed by the preliminary decree. The above is the 
case, although the appeal is by the mortgagee, and questions 
merely the amount for which the preliminary decree is made, 
and although the appeal is dismissed. Their Lordships cited 
with approval passages from the judgments of two learned 
Judges in Gajadhar Singh v. Kishan Jiwan Lali to the 
effect that when the decree of the appellate Court is passed, it 
is that decree and only that which can be made final in the 
cause between the parties. 

The decision of the Lahore High Court in 1924 in Fitgkol- 
mes v. Bank of Upper India? is to the same effect and follows 
the Full Bench decision in Gajadhar Singh v. Kishan Jiwan Lall 
on the ground that the preliminary decrees passed by the trial 
Courts in such cases merge in the decrees of the appellate 
Court and that the only decrees which can be made final are 
the decrees of the appellate Court. This was upheld on appeal 
by the Privy Council in Fitsholmes v. Bank of Upper Indias. 


` It is only necessary to refer to two decisions of this Court 


which carry out the doctrine laid down by the Privy Council: 
Mahapatro v. Magata Patroa and Venkatarama Reddi v. 
Doddachariar®. 


But it bas been argued that in the above cases there was 
no final decree passed in pursuance of the preliminary decree 
of the first Court pending the appeal and that where there is 
such a final decree, the cases do not apply. No decision making 
any such distinction has been brought to my notice and it 
seems to me on principle it cannot be supported. The argument 
is that where a final decree in a mortgage suit is passed pending 
appeal on the preliminary decree, it is the decree-holder’s duty 
and in fact his only right to execute that decree for what 
it is worth and to do so in the time limited by law for execution 





1, (1917) LL.R. 39 All. 641 (F.B.). 2. (1924) ILL.R. 5 Lah. 257, 
3. (1926) LR 54 LA. 52: LL.R. 8 Lah. 253: 52 M.L.J. 366 (P.C), 
4, (1932) 64 M.LJ. 695. 5. (1929) 58 M. L. J. 207. 
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of such decrees. From that it is further contended that where 
the execution of such decree has become barred by the lapse of 
more than three years, the fact of the appellate Court passing 
a modified preliminary decree in no way improves the position 
of the decree-holder who is bound by the final decree which he 
has already obtained. It is not correct to say that when an 
appeal is taken from a preliminary decree on which the validity 
of the final decree depends but from whicb no appeal is taken, 
the only right of the decree-holder is to put the final decree in 
execution irrespective of the result of the appeal from the 
preliminary decree. This is conceded by the learned Advocate 
for the respondent at least in cases where the appeal [rom the 
preliminary decree sets it aside or alters its provisions and 
terms. The reason for this concession is that the old final 
decree in such circumstances is a dependent decree the validity 
of which is destroyed by the preliminary decree itself being 
destroyed and similarly is altered to the extent to which the 
preliminary decree has suffered any alteration by the decree in 
appeal. It is therefore indisputable that notwithstanding an 
earlier final decree based upon the preliminary decree of the 
first Court the decree-holder has a right which he gets for the 
first time on the decision of the appeal to get a final decree in 
conformity with the appellate decision and this right cannot be 
affected by any particular period of time, such as three years, 
having elapsed after the earlier final decree. It is a confusion 
of ideas to think of the decree-holder’s right consequent upon 
the decision of the appellate Court as if it were confined to 
execution of the final decree obtained first and as if it were 
limited to the time for execution of that decree; and itis an 
equal confusion to consider that right ds if it were to get the 
old final decree amended or that unless the amendment is sought 
for within three years of the original decree, the amendment 
cannot be granted because the original decree of itself has 
become barred by limitation. All this is not seriously disputed 
by the learned Advocate for the respondent. 


But he insists that where the appellate decree simply 
confirms the preliminary decree of the first Court and dismisses 
the appeal with costs, there is no such variation as to confer 
any new right to get the final decree first obtained into 
conformity with the appellate decree. That this argument is 


wrong follows from the fact that assuming there has beena . 
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judicial determination in the appeal and that the case is not one 
which is similar to the one decided by the Privy Council in 
Abdul Majid v. Jawahir Lal the decision of the appellate 
Court confirming the Lower Court’s judgment and dismissing 
the appeal with costs is as much a judgment on the merits as 
one reversing or varying a judgment and this is well pointed 
out by Wallace, J. in Venkatarama Reddi v. Doddachariars. 

I have therefore no hesitation in holding that both the 
Lower Courts have erred in thinking that the decree-holder was 
not entitled to get a final decree in conformity with the judg- 
ment in S. A. No. 49 of 1921. The decision of the lower 
appellate Court is set aside and the appellant’s petition of 5th 
March, 1926, remitted to the District Munsif for the purpose 
of awarding to the appellant a final decree in conformity with 
the decision in that second appeal. The appellant has had to 
run the gauntlet of Courts for three successive times to get 
what appears to be a plain enough remedy, and he must have 
his costs from the respondent throughout, from and including 
the District Munsif’s dismissal of 17th January, 1929. 

C. M.S. A. No. 167 of 1930.—It is sufficient to deal with 
this case very briefly in view of the judgment which I have just 
delivered in C. M. S. A. No. 156 of 1930. This was a petition 
by the appellant filed on 17th January, 1929, after the District 
Munsif had on the third occasion when he dealt with it 
dismissed the petition of 5th March, 1926. The petition was 
for executing the only final decree to which the Courts had 
reduced him, namely, the one dated 28th April, 1919. Obvi- 
ously as a petition to execute a decree of 1919, the application 
of 1929 made ten years afterwards was barred by limitation 
and it was so held by the District Munsif, an opinion which the 
learned District Judge confirmed. The appellant tried to get 
excused the period when he was wandering in the woods by 
promoting his petition of Sth March, 1926, which was 
ultimately dismissed on 17th January, 1929. As I have held that 
that dismissal was wrong, it becomes unnecessary to consider 
whether the appellant is entitled to deduct the period when 
the petition of 5th March, 1926, was pending. The appeal is 
dismissed but there will be no order as to costs. 

K. C. Appeal dismissed. 





1. (1914) I. L. R 36 All. 350: Cpa EE Cc). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
Justice PakENHAM WALSH. 
Gujjula Narasimhulu .. Petitioner* (Petitioner—P. W. 1) 
v. 
Nagur Sahib and others .. Respondents (Accused). 


Nuisance-——Public mutsance—A batement—Righi of member of public— 
Encroachment on public street—Demolition of buildings—Natwre of offence 
—Penal Code, 1860, Ss. 147 and 427. 


There is no statutory provision in India justifying a private person or a 
member of the public in demolishing a building and causing loss to another 
person by way of abating a nuisance. Where certain persons gathered ata 
public street and demolished a portion of a building which they considered 
to be an encroachment on the street, 


Held, that the accused had no right to take the law in their hands in 
order to abate the nuisance and were consequently liable ta be proceeded 
against for offences under Ss. 147 and 427, Indian Penal Code. 


In re Dharmalinga Mudaly, (1914) I. L. R. 39 Mad. 57, considered. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgments 
of the Court of the Stationary Sub-Magistrate of Badvel in 
Calendar Cases Nos. 342 and 343 of 1931 respectively. 

K. S. Jayarama Atyar for petitioner in both petitions. 

N. Somasundaram for V. L. Ethiraj for respondents in 
Cr. R. C. No. 652 of 1932. 

A, Narasimha Aiyar for The Public Prosecutor (L. H. 
Bewes) on behalf of the Crown in both petitions. 


The Court made the following 


Orper. Sundaram Chetty, J.—These are two connected 
petitions filed by the complainants against the orders of acquittal 
passed in two cases by the Stationary Sub-Magistrate of Badvel 
in Cuddappah District. The two complainants were re-building 
their houses which abut a public street in the aforesaid 
village. A portion of the superstructure was alleged to be an 
encroachment on a portion of the public street and the accused 
in these two cases are said to have gathered there for the 
purpose of abating what they considered to be a public nuisance 
and demolished a portion of the terrace and the walls which 
stood on the encroached portion. The Magistrate who tried 
the case framed charges against the accused under Ss. 147 and 


* Cr. R. Cs. Nos. 650 and 652 of 1932 3ist July, 1933. 
and 
Cr. R. Ps. Nos. 605 and 607 of 1932. 
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427, Indian Penal Code, and in one case there was an additional 
charge under S. 114. According to the facts found by the 
Magistrate, the portions of the building demolished by the 
accused would be an encroachment on part of the public path 


` and the respondents were participating in the acts complained 


of. We have therefore to take it that the alleged demolition of 
the walls and a portion of the terrace by the accused is true. 


The main question arising for consideration now is, 
whether in view of the aforesaid findings of fact the accused 
can be deemed to be guilty of the offences with which they were 
charged. It is clear that the act of the complainants in building 
upon a portion of the public pathway would amount to the 
offence of public nuisance under S. 268, Indian Penal Code. 
The Magistrate in the Court below mainly relied on the decision 
of Sadasiva Aiyar, J. in In re Dharmalinga Mudaly1 and held 
that the accused could not be found guilty of the offence of 
mischief and consequently they would not constitute an unlawful 
assembly within the meaning of S. 141, Indian Penal Code. It 
is argued before us by Mr. Jayarama Aiyar for the petitioner 
that there is no statutory provision in India justifying a private 
person or a member of the public in demolishing a building 
and causing loss to another person by way of abating a nuisance. 
This contention, we are of opinion, is well founded. The very 
scheme of the legislature as would appear from Ss 133 to 140, 
Criminal Procedure Code, indicates that in the case of such a 
public nuisance, anybody aggrieved by it should not take the 
law into his own hands but must resort to the particular 
procedure laid down therein. There are provisions in the 
Madras Local Boardg Act and also in the Land Encroachment 
Act to the effect, that in cases of encroachment on public streets 
or Government property the remedy laid down in those Acts 
has to be adopted, implying clearly that there would be no right 
to take the law into one’s own hands for the purpose of abating 
a nuisance as the one mentioned above. The object with which 
these provisions are introduced in the statutes is a salutary 
one. We need hardly say that the legislature has taken a 
precaution by means of these provisions against breaches of 
public peace and acts of high-handedness. It is suggested that 
the view taken in In re Dharmalinga Mudaly] might have 





1. (1914) I. L. R. 39 Mad. 57. 
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been based on ‘the impression ‘that thé principle of English 
Common Law is applicable to India. But we find from the 
decisions relied on by the learned advocate for the petitioners, 
that even in England an unconditional right to abate a public 
nuisance is not given. The principle of one of the decisions 
cited is that a private individual canndét of his own accord abate 
a public nuisance, unless by such nuisance he has suffered some 
special injury, vide Dimes v. Petley1 and also Bateman v. Blucks, 
In the latter case, the learned Judges have held that unless it 
was absolutely necessary for a person to demolish a wall in 
érder to exercise a right of passage, there would be no justifica- 
tion for such removal. As wastheld by a Full Bench of this 
High Court in Gopal Naidu v. King-Emperor’ a question of 
this kind has to be determiried a¢cording to the statute law of 
India and the English Common Law principle cannot be applied. 
Even in the decision of the Bombay High Court reported in 
Emperor v. Ziprué it was held that when there was an obstruc- 
tion to the exercise. of a private right of edsement, it was not 
open to- the dominant owhér ‘to remove the obstruction of his 
own accord, when there is a statutory remedy under S. 36 of 
the Indian Easements Act. That being so, we have only to sée 
whether. the acts complained of in the present case would 
amount to the offence of mischief. We-may note that there is 
no charge of criminal trespass in the present case, as there 
was in In re Dharmalinga Mudaly5 and it is not necessary 
for us to express any opinion on the portion of the judgment 
dealing’ with that aspect. But with great respect, we have to 
differ from the view tdken in the said case that by the act 
complained of there would be no wrongfy] loss and consequently 
there would be no offence of mischief. If the damage to the 
complainants’ properties caused by the demolition of the walls 
and the terrace can be deemed to be wrongful loss, then the 
essential element necessary to make out the offence of mischief 
exists. Under S. 23, Indian Penal Code, wrongful loss is loss 
by unlawful means of property to which the person losing it is 
legally entitled. If the demolition of the walls and the terrace 
undertaken by the accused has no justification in law, then the 





1. (1850) 15 Q. B. 276: 117 E. R. 462. 
2. (1852) 18 Q. B. 870: 118 E. R. 329. 
3. (1922) L L. R. 46 Mad. 605: 44 ML L. J. 655 (F. B.). 
4. (1927) L L. R. 51 Bom. 487. 5. (1914) L L. R. 39 Mad. 57, 
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loss catised to the complainants by reason of that demolition 
must be deemed to be by unlawful means. Unless these accused 
have got a right of abating a public nuisance, the acts done by 
them can in no sense be deemed to be lawful. There are only 
two ways in which the accused can contend that no offence has 
been committed by them. They may either show that the 
ingredients for the offences of mischief and rioting do not 
exist, and even if those do exist, they can make out facts 
which would bring their case under any of the general excep- 
tions in Chapter IV, Indian Penal Code. Even S. 81 in that 
chapter cannot be easily invoked for the aid of the accused in 
this case, as the explanation to that section shows it is a question 
of fact in each case whether the harm to be prevented or avoided 
was of such a nature and so imminent as to justify the doing 
of the act with the knowledge that it was likely to cause harm. 
The portions of the terrace in question were built in the course 
of a month or so, and the encroachment thereby was only on a 
small portion of the public street. In no sense can we say that 
the harm caused by these encroachments was of such a nature 
and so imminent as to justify the accused to take the law into 
their own hands and demolish the buildings. We are therefore 
of opinion that the accused were really guilty of the offence of 
mischief and as their common object in gathering on the 
scene was for the purpose of causing wrongful loss to the 
complainants, they may properly be deemed to have been 
guilty of rioting also. 

The learned Magistrate has acquitted them on what we 
think to be an erroneous view of the law and therefore we set 
aside the order of acquittal in these two cases and order their 
re-trial and disposal according to law. 

B. V. V. Re-trial ordered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice PAKENHAM WALSE. 
Vijyalakshmi Ammal ©.. Petitioner* (Plaintiff- 
Petitioner) 
v. l 
K. R. Srinivasa Ayyangar and others .. Respondents (Defend- 
anis-Respondents). 


Court-fees—Escess Court-fee paid by mistake—Order for refund— 
Inherent power of Court—Form of certificate of refund— Revenue authorities 
. whether bound by order—Cwil Procedure Code (V of 1908), S. 151—Coxrt- 
Fees Act (VII of 1870), Ss. 13, 14 and 15, 


The Court has power under S. 151, Civil Procedure Code, to grant a 
certificate for refund of the excess Court-fee paid by a party in cases 
not covered by Ss, 13,14 and 15 of the Court-Fees Act; and it does not make 
any difference that the excess fee was paid by the mistake of the party and 
not in consequence of any direction by the Court. The proper certificate that 
the Court should give in such cases is that the party has paid excess Court- 
fee; it has no power to order refund or even to give a certificate saying that 
a party is entitled to it. And the Revenue authorities are not bound to make 
a refund to the party even if he has obtained a certificate of the Court. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Erode, dated 
2nd March, 1929 and made in I. A. No. 258 of 1929 in O. S. 
No. 704 of 1927. 


T. L. Venkatarama Aiyar and V. Narayanan for petitioner. 

The Government Pleader (P. Venkataramana Rao) for 
respondents. l 

The Court delivered the following 

JupcmENntT.—The petitioner in this case filed a suit to 
recover possession of certain immoveable properties. The suit 
was valued at Rs. 1,000 and a Court-fee of Rs. 112-7-0 was 
paid thereon. The defendants contested that the market value 
of the properties was Rs. 4,000 and that the plaintiff has to pay 
an additional Court-fee. On an issue being raised as to the 
Court-fee payable the Court found that the correct fee was to 
be calculated on ten times the kist, f.e., Rs. 125, and that the 
Court-fee payable was Rs. 14-9-0. It decreed the suit but in 
awarding costs only ordered a sum of Rs. 14-9-0 to be paid for 
stamp fee. Petitioner then applied for a certificate for refund 
of the excess Court-fee paid but the Court refused the application 
and this Revision Petition is filed against that order. 


*C, R P. No, 669 of 1930. 28th July, 1933. 
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.< It appears: to be well settled that the Court has the power 
under S. 151 to grant a certificate in cases not covered by 


88, 13, 14 and: 15 of the Court-Fees Act. It does not appear 


to me that the discretion of the Court is barred by the fact 
that the excess fee was paid by the mistake of the party and not 
in consequence of any direction by the Court. The case in 
Thammayya Naidu v. Venkataramanammal would appear to 
be one where the mistake was that of the party and not of the 
Court, and certainly several of the cases which the learned 
Judges have quoted in support of their decision are cases 
where the over-payment was due to the mistake of the party. 
I hold therefore that the Court had jurisdiction to entertain 
the application. 


The next question is whether this Court should interfere in 
revision against an order refusing the certificate. One case at 
least of those quoted in Thammayya Naidu v. Venkatarama- 
nanimal, i.e., Girish Chandra Mali v. Girish Chandra Dutta’, is 
a case where a certificate was issued on a Revision Petition it 
having been refused by the Lower Court. In considering 
whether the discretion of the Lower Court in a matter of this 
‘sort should be interfered with in revision it is necessary, I think, 
to see what the certificate to be granted really is. There appears 
to be no doubt that the Revenue authorities are hot. bound to 
-make a refund to the party even if he-has obtained a certificate 
of the Court, as they apparently are bound to do in the case 
of certificates under Ss. 13, 14 and 15 of the Court-Fees Act 
which distinctly say that the certificates in those cases authorise 
the’ party obtaining the certificate to receive the excess Court- 
‘fee paid back fram thé Collector. I think it is therefore clearly 
‘wrong to order a refund of the Court-fee ona certificate as 
appears to have been done in some of the cases quoted. The 
Court has no power to order refund or eveh to give a certificate 
to say thata party is entitled toit. A party cannot be said by the 
Court to be entitled to anything which need not be granted to 
him,.and it appears to me that the proper certificate the Court 
should give is that he has paid excess Court-fee. If this-is the 
form which the certificate should take it would appear that asa 
general rule the discretion of the Court should be exercised in 


D 
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petitioner’s favour, for the discretion is merely confined to the 
question as to whether the Court will give a certificate that the 
petitioner has in effect paid excess fee. Ifthe Court holds it to 
be a- fact then in the absence of special reasons one’would 
expect that it would not refuse -issuing a certificate to that 
effect. 

I therefore allow this Revision Petition and sick that 
a certificate of the above nature should be granted to the 
petitioner.: f 

B. V. V. Petiiion allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE KRISHNAN PANDALAI. 
Kodukulla Kamayya Bhakta (deceased) 


and another .. Appellanise (Plaintif 
v. and his L. R.) 
Kodukulla China Sooranna and others.. Respondents (Defend- 
ants.) 


Hindu Law—A do ption—H'idow—Consent of reversioner— Refusal for 
selfish reasons—Propriety—Omission to disclose name of boy to be adopted 
—E ffect—Adopter and adoptee being Brahnins of same gotra—Performañce 
of Upanayanam—Wheiher operates as disqualification. 

Where a Hindu widow applied for the consent of the reversioner to her 
making an adoption but she omitted to mention the name of the boy to be 
adopted and the reversioner refused to give consent on the ground of his 
unwillingness to forego the reversionary interest, and she took a~ y in 
adoption notwithstanding such refusal, 

` Held, that the refusal of consent by the reversioner was improper as it 
was based on his own selfish interests and the widow was entitled to 
disregard such refusal and make an adoption. 

Held further, that the dissent of the reverssoner could not be justified 
on the ground that the widow had failed to disclose the name of the boy to 
be adopted, because by his answer he stated that his dissent was based not on 
considerations of the adoptee’s unsuitability but on the ground of injury to 
his reversionary interest. 

Ganesa Ratnamatyar v, Gopala Ratnamaiyar, (1880) L. R. 7 I. A. 173: 
I. L. R. 2 Mad 270 (P.C.); Venkatarama Raju v. Papamma, (1914) L L. R. 
39 Mad. 77 and Krishna Rao v. Raja of Pittapur, A. I. R. 1927 Mad. 733, 
relied on. . 

Where the adopter and adoptee are of the same gotra the performance 
of the Upanayanam of the adoptee is no bar to the adoption. This rule is 
applicable not only among Brahmins of the Tamil Districts but also among 
Brahmins of the Andhra country. 

Viraraghava v. Ramalinga, (1885) I. L. R. 9 Mad. 148 (F. B.); Pichw- 
vayyan v. Subbayyan, (1889) I. L. R. 13 Mad. 128 and has s Hindu Law, 
7th Ed., para. 142, relied om 2 2 2a a 2 Oke z 
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Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in A. S. No. 31 of 1928 (A. S. No. 292 
of 1927 on the file of tbe District Court, Vizagapatam) 
preferred against the decree of the Court of the District 
Munsif. of ‘Parvatipur in Q. S. No. 69 of 1926. 

Y. Suryanarayana for appellants. 

P. Somasundaram for respondents. 

The Court delivered the following 


Juvament.—The parties are Velnadi Brahmins of the 
Andhra country. The 3rd defendant, the widow of one 
Lakshminarayana Bhakta, adopted the 2nd defendant, the son 
of 1st defendant, her husband’s first cousin (paternal uncle’s 
son). The plaintiff who is another first cousin (another 
paternal uncle’s son) of her husband brought this suit for a 
declaration that the adoption was invalid on two grounds 
(1) that his (plaintiff’s) consent to the adoption which was 
necessary was not given, (2) that the adopted son’s Upanaya- 
nam had been performed in his father’s family and that such 
adoptions: are not valid among Brahmins of this class. 

The District Munsif decided both points in favour of the 
plaintiff and’ gave him a decree. The learned Subordinate 
Judge decided both points against the plaintiff and dismissed 
the suit. The plaintiff appeals. 

On both points the judgment of the learned Subordinate 
Judge is clear and complete and I entirely agree with his 
reasoning. It is therefore not necessary to elaborate the points 
at length. f 

As to want of plaintiffs consent, it is found that when he 
was asked for it, his reply was Ex. II, in which he said that he 
would not give his consent because he had a reversionary interest 
in the property of the deceased. This, he expanded in his 
evidence when he said that he did not give his consent because 
he was the nearest heir and would lose a share. On the authorities 
this refusal was highly improper based as it was on plaintiff's 
own selfish interests and stot on anything connected with the 
propriety of the adoption: Ganesa Rainamaiyar v. Gopala 
Rainamatyarl, Venkatarama Raju v. Papamma’ and Krishna 
Rao v. Roja of Piitapur3. The refusal of consent was therefore 


“1, (1880) E. RK: 7 L-A. 173: I. L. R. 2 Mad. 270 (P. C). 
2. (1914) I. L. R. 39 Mad. 77. 3. A. L R. 1927 Mad, 733. 
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rightly disregarded. But it is now objected that in the 3rd 
defendant’s request for consent, the name of the boy to be 
adopted was not mentioned and dissent on such a request 
cannot be treated as an effective dissent. Authorities were 
referred to show that a general assent of kinsmen to an 
adoption in the abstract will not do; but there must be assent to 
the adoption of a particular person. These authorities are beside 
the point. Had the plaintiff put his inability to consent on the 
ground that he did not know which boy was to be adopted his 
present complaint may have force in so far as his failure to 
consent was due to a reasonable cause. But by his actual answer 
he disclosed that his dissent was not based on any considerations 
of the adoptee’s unsuitability but due to his own unwillingness 
to forego his reversionary interest. No question therefore 
arises as to the identity of the adoptee in connection with 
plaintiff's consent and it is sufficient to say that by his answer 
plaintiff put it entirely beyond his power to complain of the 
adoption on the ground of want of his own consent. 


The second point is that whatever may be the law as to 
other Brahmins, it is illegal among Brahmins of the Andhra 
country to adopt a boy after his Upanayanam even though he is 
of the same gotram. Even the District Munsif who upheld 
this view found as a fact that there was no proof of local usage 
to support it if it had to be established as a variation from the 
general law of this Presidency. There is no proof of any usage 
in the Andhra country invalidating adoption of a boy of the same 
gotram on the ground that Upanayanam had been performed 
in the family of his birth. Therefore the law in this respect 
relating to Velnadi Brahmins must be taken to be the same as 
that which prevails among other Brahmins. So far as this is 
concerned it has been authoritatively declared several decades 
ago that where the adopter and adoptee are of the same gotra 
the performance of the Upanayana of the adoptee is no bar to 
the adoption; for in such a case there is'no impediment to the 
adoption arising from the impossibility of transferring a boy to 
the gotra of the adopter after his gotra had been fixed as that 
in which he was born by the Upanayana init. Ex hypothesi 
the gotra of birth and gotra of adoption are the same and 
there is no transfer at all. The matter is dealt with by Mayne 
in para. 142 (7th Edition). The decision in Viraraghava v. 


Srinivasan. 


40 THE MADRAS LAW JOURNAL REPORTS. [vot. 


Ramalinga1 contains an express decision to this effect which 
considered fully all ‘the authorities and also the usage of the 
Tamil Districts from which that case arose. But it is wrong 
on that account to say that that decision applies only to Tamil 
Brahmins. It was understood by Muthuswami Iyer, J., in 
Pichuvayyan v. Subbayyan® as applicable to all Brahmins of 
Southern India. The authorities considered in Viraraghava v, 

Ramalingavare also authoritative in the Telugu country. and one 
of the cases cited, Prayaga Venkana v. Lachsmi8, appears from 
the names tohave come from the Telugu country. The Pandit’s 
reply in that case was that according to the Dattaka Mimamsa 
the sonsof brothers invested with the sacrificial thread might be 
adopted and Mr. Ellis observed that the more correct, because 
the more. reasonable, opinion appeared to be that-a person on’ 
whom Upanayanam had been performed was eligible if of 
the same gotra, ineligible if of a different gotra from the 
adopter. I agree with the Lower Court that reading the 
decision in Viraraghava v. Ramalinga? as a whole, the authority 
of that decision cannot be confined to the Tamil Districts 
either because it arose therefrom or on the ground that it 
was based on any usage peculiar to them. In the absence 
ef anything to show that the custom of the Brahmins.of the 
Andhra Districts is at variance with that decision it must be 
held- to apply to these parties and, if so, the second objection 
also fails. Í 

“ The appeal i is dismissed with costs. 


“BV. YV. Appeal sae: 
iN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. JUSTICE SUNDARAM CHETTY. 





Janáki Ammal .. Appellani* (2nd Plaintiff—Petitioner) 
sine eh P 
Srinivasan .. Respondent (2nd Defendani—2nd 
TEE ` l ~ Respondent). 


’ Limitation Act (IX of 1908), S. 20—Payment towards intesest— 
Amount due by way of interest being larger than sum paid— Absence of 
appropriation towards principal—Inference as to nature of payment. 


~ _In order to make a payment valid for the purpose of S. 20 of the Limi- 
tation Act it must be shown that the payment was either wholly or partly on 
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account of interest. Where a sum of Rs. 50 was paid by the judgment-debtor 
towards the decree amount and it was shown that on that date the amount 
due for costs was Rs. 22-12-0 and the interest ineladed 4 in the decree amount 
was much more than the amount paid, 

Held, that in the absence of proof that the amount was earmarked for 
principal it might be inferred that the payment was towards interest so as to 
save limitation undér S, 20. 

Gopi Nath Singh v. Hardeo Stngh, (1909) LL.R. 31 All 285, Askaram 
Sowkar v, Venkataswami Naidu, (1920) LL.R. 44 Mad. 544: 40 MLJ. 218 
and Subbayya v. Gangaysa, (1925) 22 L.W. 827, referred to. 


Appeal against the order of the Court of Small Causes, 
Kumbakonam, dated the 8th day of October, 1928 and passed 
in A.S. No. 70 of 1928 preferred against the order of the Court 
of the District Munsif of Kumbakonam, dated the 28th day of 
February, 1928 and made in E. P. No. 787 of 1927 in O. S. 
No. 267 of 1918. 5 

R. Rajagopala Atyangar for appellant. 

N. Sivaramakrishna Aiyar for respondent. 

The Court delivered the following 

JuoemenTt.—The appellant was the petitioner who filed 
E. P. No. 787 of 1927 in O. S. No. 267 of 1918 on the file of the 
District Munsif’s Court, Kumbakonam, for the execution of the 
mortgage-decree by the sale of the mortgaged property. This 
petition was presented on 16th November, 1927. In order to 
show that it was not barred by limitation, a payment of Rs. 50 on 
20th November, 1924, by the 2nd defendant’s guardian towards 


the subsequent interest of the said decree and costs was'set up in’ 


the petition. The 2nd defendant simply denied the fact of 
payment. In the inquiry held by the’District Munsif, he found 


the alleged payment to be true and held that the execution’ 


petition was not barred. On appeal, the learned Subordinate 
Judge without expressly stating that he'disbelieved the fact of 
payment, came to the conclusion, that it was not proved that 
the payment was made towards interest. In this view, he 
dismissed the petition as barred by time. 


The question is whether the inference drawn by the lower 
appellate Court is the proper legal inference in this case. In 
order to make the payment valid for the purpose of S. 20 of 
the Limitation Act, it must be shown that the payment was 
either wholly or partly on account of interest. Debt referred to 
in this section includes money payable under a decree. It has 
been observed in several decisions that a question of this kind 
has to be determined on the facts of each case. What would 

R—6 


Srinivasan. 


* 


42 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


be a fair presumption in one case may not be so in another case, 
if the facts and circumstances of both the cases are not exactly 
similar. In the present case, the fact of the payment of Rs. 50 
on the date fixed for sale is proved by the petitioner and her 
second witness, who is an attestor of the receipt alleged to have 
been passed for that payment. On the other side, there is a 
mere denial of this payment by 2nd defendant’s guardian 
whose evidence has been rightly discredited by the trial Court. 
I have no doubt as to the truth of the alleged payment. But 
can it be reasonably inferred that this was on account of inter- 
est also? The petitioner states in her evidence that the sum 
of Rs. 50 was received for the decree amount. On that day, 
the decree amount consisted of a sum of Rs. 385-0-8 and subse- 
quent interest on Rs. 288-12-4 from 27—8—1918 at 6 per cent. 
per annum. The execution costs as noted in the execution 
petition in question amounted to Rs. 22-13-0. It is thus clear 
that when the sum of Rs. 50 was paid for the decree amount 
what was due for costs as such (which did not carry interest) 
was only Rs. 22-13-0. The decree amount comprised both 
principal and interest, and the amount due for interest alone 
was much more than Rs. 50. Do not these facts give rise to a 
fair presumption, that a portion of this sum of Rs. 50 must 
have been paid towards interest? It must be stated that there 
is no statement by the 2nd defendant that the amount was ear- 
marked for principal by any representation to the decree-holder. 
On the other hand, the fact of payment itself is denied. On 
almost similar facts and circumstances, an inference in favour 
of the payment having been for interest also, was drawn by 
Jackson, J. in the case in Subbayya v. Gangayyai distinguish- 
ing the decision in Muhammad Abdulla Khan v. Bank Instal- 
ment Company, Limited, in Liquidation’ and by a Bench of this 
High Court in Askaram Sowkar v. Venkataswams Naidu3. On 
the same lines the question was viewed and inference drawn in 
two other cases by the Allahabad High Court, Gopt Nath Singh 
v. Hardeo Singhs and Bandhu Singh v. Kayastha Corporation, 
Gorakpur’. I am, therefore, of opinion, that in the present 
case, it can be fairly inferred that a portion at least of the sum 
of Rs. 50 was paid on account of interest due under the decree, 
in which case the execution petition is not barred by limitation. 
1. (1925) 22 L. W. 827. 2. (1909) LL.R. 31 All. 495. 


_ 3. (1920) LLR. 44 Mad. 544: 40 M.LJ. 218. 
4. (1909) LL. 31 AIL 285. 5. ALR 1926 AIL 329. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 43 


In the result, the order of the lower appellate Court is set 
aside, and the execution petition is remanded to the District 
Munsif’s Court, Kumbakonam, for restoration to its file and 
disposal according to law. The 2nd respondent should pay the 
appellant’s costs in this Court. Parties will bear their own 
costs in the lower appellate Court. 

B. V. V. . Case remanded. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice MapHAvVAN Nam, MR. JUSTICE 
Jackson AND Mr. Justice LAKSHMANA Rao. 
N. K. R. M. Rajagopala Chettiar .. Appellant* (Petitioner) 
v. 
The Hindu Religious Endowments 
Board, Madras, represented by 
its President, R. Surya Rao and 
others .. Respondents (Respond- 
ents 1 to 4 and nil). 


Madras Hindu Religious Endowments Act (II of 1927), S. 84 (1) and 
(2)—A pplication to District Judge to set aside Board's decision—Order 
by the District Judge whether appealable to the High Couri—Decision of 
the District Judge not a decree as defined ts S. 2 (2) of the Civil Procedure 
Code. 

An order passed by the District Judge under S. 84 (2) of the Hindu 
Religious Endowments Act on an application made to the District Court to 
set aside the decision of the Board under S. 84 (1) of the Act is not 
appealable to the High Court either under the Hindu Religious Endowments 
Act or under the Civil Procedure Code. 

It is well settled that a right of appeal from any decision of any tribu- 
nal must be given by express enactment, and the Madras Hindu Religious 
Endowments Act does not expressly provide for an appeal from a decision 
of the District Court onan application under S. 84 (2) of the Act. 

It is true that the Court-fee payable on an application under S. 84 (2) is 
what is payable on a plaint and that such an application has been described as 
analogous to a regular suit [Damodaram v. Hindu Relkgious Exdowmenis 
Board, Madras, (1929) I.L.R. 53 Mad. 266 at 269: 58 M.L.J. 494 (F.B.)] but 
however much it may approximate to a suit it cannot be said that under the 
Civil Procedure Code, a proceeding commenced on such an application will 
fall within the meaning of the term ‘suit’. If so an order on an application 
made to the District Court under S. 84 (2) of the Hindu Religious Endow- 
ments Act cannot be called a decree as defined in S. 2 (2) of the Civil Proce- 
dure Code and is not therefore appealable to the High Conrt. 

Secretary of State for India v. Chelltkant Rama Rav, (1916) L.R. 43 LA, 
192: I. L. R. 39 Mad. 617: 31 M. L. J. 324 (P. C.) and Ramachandra Rao v. 
Ramachandra Rao, (1922) L.R. 49 I.A. 129: LLR. 45 Mad. 320: 43 M. L.J. 
78 (P.C), distinguished. 
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Secretary of State for India v. Narayanaswami Chettiar, (1931) LL.R. 
55 Mad. 391: 63 M.LJ. 962 and Mahalinga Kudumban v. Theetharappa 
Mudalkar, (1928) 56 M.L.J. 387, dissented from. 


Appeal against the order of the District Court of East 
Tanjore at Negapatam in O. P. No. 31 of 1931. 


V. V. Srinivasa Atyangar and K. Sankara Sastri for 
appellant. 


P. Venkataramana Rao, B. Govindan, R. Sundaralingam 
and S. G. Rangaramanujam for respondents. 


The Court (Madhavan Nair and Jackson, JJ.) made the 
following 


ORDER oF REFERENCE TO A FULL Benca.—The question for 
decision in this appeal is whether the order passed by the District 
Judge under S. 84 (2) of the Madras Hindu Religious Endow- 
ments Act (II of 1927) on an application made to the District Court 
to set aside the decision of the Hindu Religious Endowments 
Board passed under S. 84 (1) of the Act is appealable to the High 
Court. It was held by a Bench of this Court (Reilly and Cornish, 
JJ.) that such decisions are not appealable as they do not fall 
within the definition of decrees as defined by the Code of Civil 
Procedure. If we follow that decision this appeal will have to be 
dismissed, but Cornish, J. is not—so it appears to us—apparently 
prepared to affirm this decision as he and Ramesam, J. have sent 
this appeal for hearing before another Bench. This being so, we 
think it will be more convenient if this case is heard by a Full 
Bench. 

The Court delivered the following 

Opinion. Madhavan Nair, J.—This case relates to the 
Sri Rajagopalaswami Temple at Ammayappan in the East 
Tanjore District. Thg appellant contends that the temple is an 
excepted temple. Under S. 84 (1) of the Madras Hindu 
Religious Endowments Act, “If any dispute arises as to 
whether a math or temple is one to which this Act applies or as 
to whether a temple is an excepted temple, such dispute shall 
be decided by the Board”. 

The Hindu Religious Endowments Board by its order, 
dated 31st January, 1931, decided that the temple is not an 
excepted temple. Under S. 84 (2) “a trustee affected by a 
decision under sub-section (1) may, within one year, apply to 
Court to modify or set aside such decision but, subject to the 
the result of such application, the order of the Board shall be 
final”. 
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The appellant applied to the District Court to set aside the 
decision of the Board, but the District Judge confirmed its order. 
The appellant has now appealed to the High Court against the 
decision of the District Court. It is contended by the Ist res- 
pondent (The Hindu Religious Endowments Board) that under 
S. 84 (2) no appeal lies to the High Court against the decision 
of the District Judge. This contention is supported by a deci- 
. sion of a Bench of this Court in Appeal No. 44 of 1931 which 
held that there is no right of appeal to the High Court against 
an order by the District Court under S. 84 (2) of the Act. It 
is argued by Mr. Srinivasa Aiyangar for the appellant that this 
decision requires re-consideration and that an appeal lies to the 
High Court against such an order. The question we have to 
decide in this Full Bench is whether “ the order passed by the 
District Judge under S. 84 (2) of the Hindu Religious Endow- 
ments Act on an application made to the District Court to set 
aside the decision of the Hindu Religious Endowments Board 
under S. 84 (1) of the Act is appealable to the High Court”. 

The law is well settled that it cannot be assumed that there 
is a right of appeal in every matter which comes under the 
consideration of a Judge. Such right may be given by statute or 
some authority equivalent to a statute: Minakshi v. Subramanyal. 
Unless it is so given a right of appeal does not exist. Mr. 
Srinivasa Aiyangar does not contend that the Act expressly 
gives the appellant a right of appeal to the High Court against 
orders passed under S. 84 (2), but what he first contends is 
that there is nothing in the Act to signify that there is no right 
of appeal to the High Court. On this point Mr. Venkataramana 
Rao contends that the Act clearly forbids an appeal to the High 
Court. As the appellant’s right of appeal is statedly based by 
his learned counsel not on the provisions of the Act but on the 
general law as embodied in the Civil Procedure Code, it is really 
not necessary to discuss this contention; but as the point has 
been argued I shall deal with it very briefly. In this connection 
our attention has been invited to the language used in the Act 
in describing the finality of the orders of the District Court in 
Ss. 53 (4) and 76 (3) on one side, and Ss. 77 (2) and 84 (2) 
on the other. S. 53 deals with the removal and dismissal of 
trustees by the Committee. Cl. 4 of that section states: 

“The order of the Committee under this section shall, when no appea 
is preferred or application made under sub-S. (3), be final; and when such 
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appeal is preferred or application is made the order of the Board or the 
Court, as the case may be, shall be final.” 


The application mentioned here is the application to the 
District Court. S. 76 deals with the alienation of immoveable 
trust property belonging to any mutt or temple. Cl. 3 of the 
section states that 


“the order of the Board or Committee under sub-S. (1) when no 
application is made under sub-S. (2) and the order of the Court when 
such application is made shall be final.” 


These two sections state clearly that the orders passed by 
the District Judge on applications made to the District Court 
under these sections are final and therefore not appealable. 
Now observe the language of Ss. 77 (2) and 84 (2). S.77 
(2) states: 


“ Any party affected by an order under sub-S. (1) may within such time 
as may be prescribed apply to the Court to modify or set aside such order 
but, subject to the result of such application, the order of the Board shall be 
final.” 


S. 84 (2), already quoted, states that 


“a trustee affected by a decision under sub-S. (1)- may, within one 
year, apply to the Court to modify or set aside such decision but, subject to 
the result of such application, the order of the Board shall be final.” 

Now it cannot be disputed that there is a difference in the 
language of the two sets of sections referring to the finality of 
the orders of the District Court. Mr. Srinivasa Aiyangar 
argues that whereas in Ss. 53 (4) and 76 (3) it is clearly 
stated that the order of the Court shall be final, it is not so 
stated in Ss. 77 (2) and 8+ (2) and that the contrast in the 
language shows that an appeal to the High Court against the 
decision of the District Court under S. 84 (2) is not forbidden 
by the Act, for, if it was so forbidden the legislature would have 
said, as it has said in the other two sections, that the order of 
the Court shall be final. This argument is not without force; but 
it becomes more forcible when we remember that S. 77 which 
uses in clause (2) the language “ subject to the result of such 
application (to the Court), the order of the Board shall be 
final” comes immediately after S. 76 (3) which uses the 
language “the order of the Court when such application is 
made shall be final”. It is argued by the appellant that 
no reason can be assigned for the difference in the language 
used unless it be that the legislature did not desire to forbid 
appeals against the orders passed by the District Court under 
Ss. 77 (2) and 84 (2). The difficulty in construing these 
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provisions İn the Act has been commented upon by this Court in 
Iswarananda Bharathi Swami v. The Hindu Religious Endow- 
menis Board, Madras, where after remarking with reference to 
those sections that “ it is rather curious that the legislature has 
chosen to use two different expressions in connection with an 
aggrieved person’s remedy to the District Court,” Anantakrishna 
Aiyar, J. says: 

“The question suggests itself whether there is any, and, if so, what 
difference between saying that ‘the order of the Court when such application 
is made shall be final’ and saying ‘subject to the result of such application to 
the Court, the order (of the Board) shall be final’.” 

But the line of discussion suggested by this question was 
not pursued as it was not necessary for the disposal of the case 
before the Court;-nor is it necessary to pursue the discussion 
any further in this case also, as the appellant, as already stated, 
does not purport to base his right of appeal on the provisions 
of the Act, his contention being only that the Act does not 
forbid an appeal to the High Court. However it may be stated 
that though it is difficult to account satisfactorily for the 
difference in the language used in the two sets of sections, it is 
not clear despite the close proximity of the two sections 76 and 77 
that the legislature by using a different language really intended 
to produce a different effect. The expression “ subject to the 
result of such application to the Court, the order of the Board 
shall be final” may, I think, without doing any violence to the 
language, be interpreted to mean that the finality of the order 
of the Board is only subject to the result of an application to 
the Court and to nothing further. If this view is correct then 
the orders of the District Court in Ss. 77 (2) and 84 (2) 
become as final as the orders of the Court in Ss. 53 (4) and 
76 (3). Whatever difficulties there may be in reconciling the 
language used in the two sets of sections 53 (4), 76 (3) and 
77 (2), 84 (2), one thing is clear beyond doubt, vis., that the 
effect of the language in S. 84 (2) is not to give a right of 
appeal to the appellant as such a right must be given expressly 
by a statute or by an equivalent authority. 


I will now deal with the main argument of Mr. Srinivasa 
Aiyangar which is that the appellant is entitled to prefer the 
appeal under the general law, that is, under the provisions of the 


1. (1932) I. L. R. 56 Mad. 40 at 49: 63 M. L. J. 254. 
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Civil Procedure Code. S. 2 (2), Civil Procedure Code, defines 
a decree as follows :— 


“ ‘Decree’ means the formal expression of an adjudication which, so far 
as regards the Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in the swit and 
may be either preliminary or final” (The italics are mine.) 


S. 96 of the Code says: 


“Save where otherwise expressly-provided in the body of this Code or 
by any other law for the time being in force, an appeal shall lie from every 
decree passed by any Court exercising original jurisdiction to the Court 
authorised to hear appeals from the decisions of such Court.” 


It is contended that the order made by the District Court 
on an application under S. 84 (2) of the Hindu Religious 
Endowments Act is a “ decree ” within the meaning of the Civit 
Procedure Code, and that under S. 96, Civil Procedure Code, 
such an order is appealable to the High Court as appeals against 
such orders are not otherwise provided for. This contention 
can be accepted if it can be shown that the order passed by the 
District Court under S. 84 (2) is a “decree” as defined by S. 2 
(2), Civil Procedure Code. It cannot be disputed that the 
decision of the District Court in the case before us fulfils all 
the requirements of a decree except that the decision has not 
been given in a suit but has been given on an application made 
to the Court. Since the decision was not given ina suit it is 
argued by Mr. Venkataramana Rao that it amounts only to an 
order and as it does not fall within the list of appealable orders 
it cannot be appealed against to the High Court either asa 
decree or an order; on the other hand, it is contended by the 
appellant that the term “suit” used in the definition of the 
decree would include a proceeding based on an application as 
well, and that the decision on an application conclusively deter- 
mining the rights of the parties as in the present case will fall 
within the definition of a decree. The word “suit” is not defined 
in the Code. Undoubtedly it is a term of wide significance; the 
only indication of what is meant by the term in the Civil Proce- 
dure Code is what we get from S. 26 of the Code which says 
that every suit shall be instituted by the presentation of a 
“plaint” or in such other manner as may be prescribed. (See also 
O. 4, R. 1.) It has been held that a proceeding that does not 
commence with a plaint is not a suit (Venkata Chandrappa 
Nayanivaru v. Venkairama Reddil) and when there is no suit 


1. (1898) I. L. R. 22 Mad. 256. 
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there can be no decree (Minakshi v. Subramanyal). It must 
therefore follow that an order passed by the District Judge on 
an application, even if that order complies with all the other 
requirements of the definition of a decree, cannot be a “ decree ” 
under the Code inasmuch as an application cannot be the 
commencement of a suit and without a suit there cannot be a 
decree. This reasoning is met with a twofold reply. In the 
first place it is argued that so long as the application by which 
the District Court is moved contains all the particulars which a 
plaint should contain under O. 7, R. 1, Civil Procedure Code— 
and it is not denied that the application in the present case 
contains all such necessary particulars—there can be no difference 
between a plaint and an application; and that a proceeding 
commenced by an application may well, for all substantial 
purposes, be termed a suit. This argument is sought to be 
supported also by a reference to O. 4, R. 1 (2) which says that 
every plaint shall comply with the rules contained in Orders 6 
and 7 so far as they are applicable. Emphasising the words “so 
far as they are applicable” it is suggested that the term “plaint” 
would include within its connotation an application also which 
cannot strictly be called a plaint. Secondly, it is argued having 
regard to certain decisions—which will be noticed later—that 
a proceeding in which rights of parties are determined may 
be deemed a “suit” and that an order in such a proceeding 
even though it is commenced only by an application should be 
treated as a decree within the meaning of S. 2 (2), Civil 
Procedure Code. It appears to me that neither of these argu- 
ments can be accepted. It is clear that in defining “decree ” 
the Civil Procedure Code has recognised a distinction between 
a proceeding commenced by an applicatién and one commenced 
by a plaint. By way of illustration reference may be made io 
O. 33, which relates to suits by paupers. This Order, instead of 
helping the appellant, I think, helps the respondent. Though 
such suits are initiated by applications for permission to sue as 
paupers, the proceedings do not become suits instituted in the 
ordinary manner till the applications are granted. R. 8 of the 
Order makes this clear. It says that 

“where the application is granted, it shall be numbered and registered, 


and shall be deemed the plaint in the suit, and the suit shall aaa in all 
other respects as a suit instituted in the ordinary manner . ; 


1. (1887) L. R. 14 L A. 160: I. L. R. 11 Mad. 26 (P. G). 
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This rule distinctly shows that the Code recognises a 
distinction between a proceeding commenced by an application 
and a proceeding commenced by a plaint. After the applications 
have become plaints the proceedings become “ suits” and the 
adjudications thereon then become decrees within the meaning 
of S. 2 (2). It may be observed that an order rejecting an 
application for leave to sue in forma pauperis is only an order 
and not a decree, for no suit has till then been filed. (See The 
Secretary of State for India in Council v. Jillo1.) The term 
“ suit” in the Civil Procedure Code can mean only a proceeding 
instituted by the presentation of a plaint. Of course, a proceed- 
ing commenced by an application would also fall within the term 
“ suit” if such a proceeding has been specially declared to be a 
“suit” under the Code by the specific provisions of any special 
enactment, for instance, a contentious probate proceeding. A 
decision given in such a proceeding would be a decree. Under 
the Hindu Religious Endowments Act “applications” and 
“ suits ” are treated as distinct remedies for aggrieved persons. 
Remedy by suit is provided in Sections 55 (4), 57 (3), 57 (4), 
63 (4), 65, 67 (5) and 73 and remedy by application is provided 
for in Sections 44, 62, 70 (2), 76 (2), 77 (2), 78 and 84 (2). 
It is true that the Court-fee payable on an application under 
S. 84 (2) is what is payable on a plaint (see Sch. II to the 
Religious Endowments Act) and that such an application has 
been described as analogous to a regular suit (see Damodaram 
v. Hindu Religious Endowments Board, Madras?) but however 
much it may approximate to a suit it cannot be said for the 
reasons given above that under the Civil Procedure Code a 
proceeding commenced on such an application will fall within 
the meaning of the tefm “suit”; if so, an order on an applica- 
tion made to the District Court under S. 84 (2) of the Hindu 
Religious Endowments Act cannot be called a decree and is not 
therefore appealable to the High Court. 


The above conclusion is not in any way affected by the 
decisions relied on by the appellant’s learned counsel to show 
that a proceeding in which the rights of parties are determined 
may be termed a suit and that an order in such a proceeding 
even though it is commenced only by an application should be 





1. (1898) I. L. R. 21 AIL 133 (F. B.). 
2. (1929) I.L.R. 53 Mad. 266 at 269: 58 M.L.J. 494 (F. B.). 
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treated as a decree within the meaning of S. 2 (2), Civil 
Procedure Code. This is the second of the appellant’s conten- 
tions already referred to. The decisions chiefly relied on are 
the Privy Council decisions in The Secretary of State for India 
in Council v. Chellikant Rama Raol, Ramachandra Rao v. 
Ramachandra Rao’ and the decisions of our Court in Maha- 
linga Kudumban v. Theetharappa Mudaliar8 and Secretary of 
State for India in Council v. Narayanaswami Chettiar4. On 
examination it will be found that none of these decisions sup- 
ports the contention of the appellant. To appreciate the true 
significance of the reference toa “decree” in their Lordships’ 
judgment in The Secretary of State for India in Council v. 
Chellikant Rama Raol and Ramachandra Rao v. Ramachandra 
Rao it is necessary to state that those observations refer to 
“decree” as defined in the Civil Procedure Code of 1882 (Act 
XIV of 1882). Under that Code “decree” meant “the formal 
expression of an adjudication upon any right claimed, or defence 
set up, ina Civil Court when such adjudication, so far as 
regards the Court expressing it, decides the suit or appeal”. 


An adjudication which decides an appeal would also fall 
within the meaning of the term ‘decree’ under that Code, 
whereas this part of the definition is omitted from the present 
Code which confines the term ‘decree’ to adjudications on 
matters of controversy in the suit alone. The decision in The 
Secretary of State for India in Council v. Chelikani Rama 
Rao! arose under the Madras Forest Act (Act V of 1882). 
In that case a consolidated appeal was filed in the Privy Council 
against two decrees (30th September, 1909) of the High 
Court of Madras which reversed and yaried respectively two 
decrees (27th July, 1904) of the District Judge of Godavari 
by which two orders (19th October, 1903) made by the 
Forest Settlement Officer of Godavari were upheld. The 
question for determination was whether the Secretary of 
State for India in Council was entitled to incorporate the 
land in dispute into a reserve forest under the Madras 
Forest Act. S. 10 of the Forest Act enacted thatthe Forest 
Settlement Officer “shall pass an order specifying the particu- 





1. (1916) L.R. 43 LA. 192: LL.R. 39 Mad. 617: 31 MLJ. 324 (P. C). 
2. (1922) LR. 49 LA. 129: LL.R. 45 Mad. 320: 43 M.L’J. 78 (P.C.). 
3. (1928) 56 M.L.J. 387. 

4, (1931) LL.R. 55 Mad. 391: 63 M.L.J. 962. 
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lars of such claim (claims made against land taken up for 
reservation) and admitting or rejecting the same wholly or in 
part.” Under S. 10 (11) of the Act, “if such claim be rejected 
wholly or in part, the claimant may within thirty days of the 
date of the order prefer an appeal to the District Court in 
respect of such rejection only”. In that case the claim was 
rejected by the Forest Settlement Officer and an appeal by the 
respondents was made to the District Court which pronounced 
a decision. Against the District Judge’s decision appeals were 
preferred to the High Court. It was argued before their Lord- 
ships that the appeals to the High Court were incompetent. In 
repelling that contention their Lordships observed as follows :— 

“In their Lordships’ opinion this objection is not well founded. Their 
view is that when proceedings of this character reach the District Conrt, 
that Court is appealed to as one of the ordinary Courts of the country, with 
regard to whose procedure, orders and decrees the ordinary rules of the 
Civil Procedure Code apply. This is in full accord with the decision of the 
Full Bench in Kamaraju v. The Secretary of State for Indiat, a decision 
which was given ın 1888 and has been acted on in Madras ever since.” 

On the basis of these observations it is argued that in the 
present case also the order of the District Court should be 
treated as a decree and that an appeal would lie to the High 
Court from such an order, notwithstanding the fact that the 
decision of the District Court was made only on an application 
and not inasuit. This argument loses sight of the true basis 
of their Lordships’ decision. What their Lordships decided 
was only this, that the decision of the District Court passed in 
appeal (under the Madras Forest Act) is a decree under the 


- Civil Procedure Code to which the ordinary rules of the Civil 


Procedure Code will apply and that therefore an appeal would 
lie against such an order to the High Court. This, if I may say 
so very respectfully, is quite in accordance with the definition 
of “decree” under the Code of 1882 according to which an 
adjudication passed in an appeal would bea decree. As already 
stated, this part of the definition of the term “decree” is omitted 
in the present Code. Their Lordships’ observations do not lend 
any support to the suggestion that the decision passed by a 
District Judge on an application should be treated as a 
decree. That question did not arise before their Lordships; 
what they decided was only this, that an adjudication of 
rights in appeal was a “decree” and that being so, an 
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appeal would lie against it to the High Court. That this 
is the true significance of their Lordships? observations 
becomes clear beyond doubt when we refer to Kamaraju v. 
The Secretary of State for Indial, which their Lordships say 
is in full accord with their views. It decided that an appeal 
lies to the High Court from a decision of the District Court 
passed under S. 10 of the Madras Forest Act, 1882, on appeal 
from the decision of a Forest Settlement Officer. This was all 
that their Lordships decided in The Secretary of State for India 
v. Chelitkani Rama Rao’. For these reasons I do not think the 
decision in The Secretary of State for India v. Chellikani Rama 
Rao’ supports the appellant. The same may be said about the 
decision in Ramachandra Rao v. Ramachandra Raos also. In 
that case a reference relating to a disputeas to the title to receive 
compensation was made to the District Court and the decision 
of the District Judge was appealed against to the High Court. 
As the printed papers (in Appeal No. 74 of 1896 on the file of 
the High Court) will show the reference was made under S. 18 
of the Land Acquisition Act, and the appeal to the High Court 
was preferred under S. 54 of the Act. The decision of the 
High Court, dated the 13th July, 1897 (in Appeal No. 74 of 
1896) became final as no appeal was filed against it. It was held 
by the Judicial Committee that this decision would be res judi- 


cata in subsequent proceedings. In the course of their judgment 
their Lordships stated thus: 


“How the proceedings were commenced is a matter that is not material 
provided that they were instituted in the manner that gave the Court juris 
diction, for they ended in a decree made by the High Couri and appealable to 


this Board.” 

This would show that adjudicatiog by the High Court 
was dealt with as a decree which it was under the Code 
of 1882 as being a decision in appeal and this decree not 
being appealed against became final for the purposes of res 
judicata. Their Lordships were dealing with the finality of 
the High Court’s decree for the purposes of res judicata and 
were not directly concerned about the appealability of the order 
passed by the District Court. The objection that the previous 
decision not being one in a former suit could not be res judi- 
cata was thus met by their Lordships: 
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“It has been suggested that the decision was not ina former suit, but 
whether this were so or not makes no difference, for it has been recently 
pointed out by this Board in Hook v. Admintstrator-General of Bengal that 
the principle which prevents the same case being twice litigated is of 
general application, and is not limited by the specific words of the Code in 
this respect.” 

I do not think it will be an unfair inference from 
this passage that their Lordships recognised the distinction 
between decision on application and decision in a suit, but for 
the purposes of res judicata they thought that the distinction 
did not matter as S. 11 of the Code is not exhaustive of the 
circumstances in which an issue is res judicata. In my opinion 
the decision in Ramachandra Rao v. Ramachandra Rao’ does 
got support the argument that an adjudication on an application 
stands on the same footing as an adjudication in a suit for the 
purposes of the definition of a decree under the Code. These 
decisions do not say anything more than this, vtz., that when a 
proceeding comes before the District Court it will be subject to 
the rules of the Civil Procedure Code and the decision passed 
on it will be appealable, if it is a decree within the meaning of 
the Code. The decision in National Telephone Co., Lid. v. Post- 
master-General8 does not lay down any different principle. In 
Mahalinga Kudumban v. Theetharappa Mudaliars, which was | 
also a case under the Land Acquisition Act, Mr. Justice Deva- 
doss in upholding the contention that the word “suit” in the 
definition of the “ decree ” may be applied to any contentious 
proceeding in a Civil Court in which rights of parties are in 
question andin which the Court is asked to determine them, even 
though the proceeding was not commenced by a plaint, relied on 
the following observations of Sir Barmes Peacock in Hurro 
Chunder Roy Chowdhry v. Sooradhonee Debias: 


“ The word ‘suit’ does not necessarily mean an action, nor do the words 
‘cause of action’ and ‘defendant’ necessarily mean cause upon which an action 
has been brought, or a person against whom an action has been brought, in 
the ordinary restricted sense of the words. Any proceeding in-a Court of 
justice to enforce a demand is a suit; the person who applies to the Court is 
a suitor for relief; the person who defends himself against the enforcement 
of the relief sought is a defendant; and the claim, if recoverable, is a cause 
of action.” 


These observations cover a very wide ground but it may be 
noted that the case was decided under the Civil Procedure Code 
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of 1859 in which a provision corresponding to S. 26 of the pre- 
sent Code does not find a place. It may also be mentioned that 
the decision in Hurro Chunder Roy Chowdhry v. Sooradhonee 
Debial may be rested on a narrower ground. The question for 
decision in that case was “whether the prosecution of the claim 
for mesne profits in the miscellaneous proceedings before the 
Principal Sudder Ameen was the prosecution of a suit” within 
the meaning of S. 14 of the Limitation Act. The Full Bench 
answered the question in the affirmative. After making the 
observations above quoted, Peacock, C. J. indicates the narrower 
grounds on which the judgment may be based in the following 
remarks: 


“The legislature has clearly shown what it understood by the word 
‘suit’ for the Act which provides a period of limitation in the case of 
proceedings by process of execution to enforce judgments and decrees, as well 
as periods for the limitation of actions or suits in the ordinary acceptance of 
the words, is described merely as ‘an Act to provide for the limitation of suits’ 
and it recites that it is expedient to amend the law relating to the limitation 
of suits. We ought not, in my opinion, to fritter away the law by construing 
words according to a mere technical sense, instead of giving them a broad 
meaning, so as to embrace all cases intended by the legislature to be provided 
for.’ 


This would show that the decision was based on considera- 
tions specially applicable to the Limitation Act. It would 
therefore not be proper to apply this decision while considering 
the question whether the term “suit” appearing in another 
enactment would include within its meaning an “ application ”. 
The next case relied on by the appellant is Secretary of State for 
India v. Narayanaswami Chetitar?, In that case also reference 
is made to the decision in Ramachandra Rao v. Ramachandra 
Rao’, which I have already discussed. If the decisions in 
Mahalinga Kudumban v. Theetharappa Mudaharéand Secretary 
of State for India v. Narayanaswami Chettiar? mean that a 
decision though not given in a suit will be a decree under the 
Civil Procedure Code, then I would respectfully differ from 
that view. I would therefore hold that the decision of the 
District Court under S. 84 (2) of the Hindu Religious Endow- 
ments Act does not fall within the meaning of the term “ decree ” 
as defined in S. 2 (2) of the Civil Procedure Code. 

It follows from the above considerations that the order 
passed by the District Judge under S. 84 (2) of the Hindu 
1. (1868) Beng. L. R. Sup. Vol. 985. 

2. (1931) I. L. R. 55 Mad. 391: 63 M. L. J. 962, 


3. (1922) L.R. 49 LA, 129: I. L. R. 45 Mad. 320: 43 ALL.J. 78 (P.C.). 
4. (1928) 56 M. L. J. 387. 
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Religious Endowments Act on an application made to the 
District Court to set aside the decision of the Hindu Religious 
Endowments Board under S. 84 (1) of the Act is not appealable 
to the High Court either under the Hindu Religious Endow- 
ments Act or under the Civil Procedure Code. In expressing 
this opinion I am perfectly alive to the force of the criticism 
that it is desirable that no decision of a Court regarding the 
tights of parties or their title to properties should be allowed 
to remain without giving the aggrieved party a right of appeal 
against such a decision to a higher tribunal; but that is a matter 
for the legislature to consider and it cannot be made a ground 
for giving the aggrieved party a right of appeal when such a 
right is not given expressly under the statute. 

Jackson, J—The point for determination is whether in 
S. 84 (2), Madras Act II of 1927, the words “ subject to the 
result of such application ” mean “ subject to the order of that 
Court to which the application is made” or mean “ subject to 
the order of the final appellate authority to which that Court 
is subject ”. 

Then if the latter interpretation is accepted, a further 
question arises whether in the circumstances of such application, 
there is any further appellate authority, a question which turns 
on the point whether the Court to which application is made 
passes a decree. 

I think there can be no doubt that the words “ subject to 
the result ” mean subject to what may result under the ordinary 
rules of the Civil Procedure Code. When proceedings reach the 
District Court the Code applies: cf. The Secretary of State for 
India v. Chellikant Rgma Raol. 

And this is made clear by comparing the formula “ subject 
to the result ” with another formula used in this Act (they will 
be found successively in Ss. 76 and 77) “ the order of the Court 
when such application is made shall be final ”. Obviously the 
different wording carries a different sense, and the difference 
would seem to be that in one case the order of the Court to 
which application is made is intended to be final, and in the 
other case the ultimate result of the ordinary rules of the Civil 
Procedure Code is contemplated as finally settling the matter. 
But then it is argued that if the District Court is moved by 





1. (1916) L.R. 43 LA. 192: LL.R. 39 Mad, 617 at 624: 31 M.L.J. 324 (P.C). 
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application its decision is final, and no appeal is provided by 
the ordinary rules of the Civil Procedure Code. This depends 
upon whether the decision is a decree within the definition of 
S. 2 (2), Civil Procedure Code; and, since it is conceded that 
the decision is a decree in all respects except that it is not made 
“in a suit,” the ultimate point for determination is whether 
such a proceeding is a suit. 


Every suit shall be instituted by the presentation of a 
plaint: S. 26. Pleading shall mean plaint: O. 6, R. 1. The'plaint 
shall contain certain particulars: O. 7. But if it does not 
contain all tbese particulars it may still be the foundation of a 
suit: O. 4, R. 1 (2). A plaint in order to be accepted must be 
-properly stamped: O. 7, R. 11. In the present case the pleading 
which was carried to the District Court contained all the 
particulars required by O. 7, and was stamped as a plaint (as 
enjoined in the second schedule of Act II of 1927). The only 
reason for not calling it a plaint is that it is called a petition 
(O. P. No. 31 of 1931). So the question reduces itself to a 
very narrow compass. Can a pleading be considered in law a 
plaint in spite of the fact that by the local statute it is styled an 
application? This may be arguable either way (for the difficulty 
in defining a suit: cf. Venkata Chandrappa Nayanivaru v. 
Venkatrama Reddt1) and in these circumstances it seems better 
stare decisis and to affirm the decision in Appeal No. 44 of 
1931. 


In Ramachandra Rao v. Ramachandra Rao® there is a 
discussion of a case arising not by way of plaint but froma 
Collector’s reference under the Land Acquisition Act, which 
seems to have been carried on appeal from the District to the 
High Court, and therefore presumably to have been treated as 
a suit. But that presumable precedent is not binding upon this 
Bench; for it was never approved by the Judicial Committee. 
‘Their Lordships observe on page 326 in Ramachandra Rao v. 
Ramachandra Raoa, ‘ What the actual proceedings were that 
ensued between them is not plain” and on page 331, “It has 
been suggested that the decision was not in a former suit, but 
whether this were so or not makes no difference ”. 


1. (1898) I. L. R. 22 Mad. 256, 
2 (1922) L. R. 49 I. A. 129: L L. R. 45 Mad. 320: 43 M. L. J. 78 (P. C.). 


R—38 
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Lakshmana Rao, J.—I agree that the question referred to 
the Full Bench should be answered in the negative and would 
only add a few words in view of its general importance. It is 
well settled that a right of appeal from any decision of any 
tribunal must be given by express enactment, and the Madras 
Hindu Religious Endowments Act does not expressly provide 
for an appeal from a decision of the District Court on an 
application under S. 64, Cl. (2) of the Act. It was not seriously 
argued that a right of appeal can legitimately be founded on 
the contrast between the language of Ss. 77 and 84 which make 
the decision of the Board final subject to the result of the 
application to the Court to modify or set it aside, and Ss. 53, 
Cl. (4) and 76, Cl. (3) which provide that the order of the 
Court on applications under those sections shall be final, and 
the real question for determination is whether as urged on 
behalf of the appellant the Civil Procedure Code gives him a 
right of appeal. The Civil Procedure Code is not in terms 
made applicable to proceedings under the Madras Hindu 
Religious Endowments Act and as pointed out in Parasurama 
Aiyar v. Seshier! and Damodara Menon v. Kitiappa Menons, 
S. 141 which provides that the procedure in regard to suits should 
be followed as far as it can be made applicable in all proceedings 
in any Court of civil jurisdiction, only extends the mode of 
trial and the procedure incidental thereto. It will not give a 
party -to a proceeding not a suit, a right of appeal nor does the 
Civil Procedure Code confer a right of appeal in every matter 
which comes under the consideration of the District Court. To 
be appealable the decision must be a decree within the meaning 
of S. 2, Cl. (2) or an order against which an appeal is provided 
for under S. 104 of the Civil Procedure Code and it cannot be 
contended that the decision on an application under S. 84, 
Cl. (2) is an order against which an appeal is specially provided. 
It has therefore to be considered whether the decision is a 
decree within the meaning of the Civil Procedure Code, and to 
be a decree the decision should according to S. 2, Cl. (2) be 
expressed in the suit. S. 26 of the Civil Procedure Code 
provides that every suit should be instituted by the presentation 
of a plaint or in such other manner as may be prescribed and 
it is clear from O. 33, R.8, which enacts that where an 








1. (1903) I. L. R. 27 Mad. 504. 
2. (1911) I, L. R. 36 Mad. 16: 21 M. L. J. 613. 
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application for permission to sue as a pauper is granted, it shall be 
numbered and registered, and shall be deemed the plaint in the 
suit, that the distinction between a plaint and an application is 
recognised even in the Civil Procedure Code. Such a provision 
would be unnecessary and superfluous if without it an applica- 
tion can be treated as or deemed a plaint and considering that 
according to O. 33, R. 2 an application for permission to sue 
as a pauper should contain the particulars in regard to plaints 
in suits, it follows that independently of a statutory provision 
it is not permissible to treat an application as, or deem it, a 
plaint though it may contain the particulars required in regard 
to plaints in suits. That a proceeding which does not commence 
with a plaint is not a suit is pointed out in Venkata Chandrappa 
Nayanivaru v. Venkatrama Reddil and it is not as if the 
Legislature in this case was not aware of the distinction 
between the several remedies. It was unquestionably within its 
competence to provide for a remedy by way of application and 
not suit, in spite of the importance of the matter in controversy 
under S. 84, Cl. (2) and the Madras Hindu Religious Endow- 
ments Act specifically provides for suits, appeals and applica- 
tions. It is also apparent from Sch. II, which describes the 
proceeding underS 84, Cl. (2) as an application and prescribes 
the Court-fee as that levjable ona plaint under Art. 17 of 
the Madras Court-Fees Amendment Act of 1922, that the 
distinction between a plaint and an application was kept in view 
and it would be against sound rules of construction to treat an 
application under S. 84, Cl. (2) as or deem it a plaint. Applica- 
tions under this section are not really suits though they are 
analogous to them: vide Damodaram v. Hindu Religious 
Endowments Board, Madras*; and it folfows that the decision 
on such an application is not a decree. The decisions of the 
Privy Council in The Secretary of State for India v. Chellikant 
Rama Rao’ and Ramachandra Rao v. Ramachandra Raot do 
not militate against this view, as the nature of the decisions in 
question in those cases had to be determined with reference 
to the Civil Procedure Code of 1882, wherein a decree is 
defined as meaning the formal expression of an adjudication 





1. (1898) I. L. R. 22 Mad. 256. 
2. (1929) I. L. R. 53 Mad. 266 at 269: 58 M. L. J. 494 (F. B.). 
3. (1916)L R43 1 A. 192: L L. R. 39 Mad. 617: 31 M. L. J. 324 (P. C.). 
4. (1922) L. R. 49 I. A. 129: L L. R. 45 Mad. 320: 43 M. L. J. 78 (P. C.). 
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upon any right claimed, or defence set up, in a Civil Court, 
when such adjudication so far as regards the Court expressing it, 
decides the suit or appeal, aud what is pointed out in The Secre- 
tary of State for India v. Chellikani Rama Raolis that when 
the proceedings reach the District Court, that Court is appealed 
to as one of the ordinary Courts of the country with regard to 
whose procedure, orders and decrees, the ordinary rules of the 
Civil Procedure Code apply. The decision of the District Court 
in that case was a decree within the meaning of the Civil Proce- 
dure Code of 1882 as it was one passed on appeal, as in Kama- 
raju v. Secretary of State for Indias which was approved by 
the Privy Council, and the observation in Ramachandra Rao v. 
Ramachandra Rao’ that the proceedings in the particular case 
ended in a decree made by the High Court and appealable to 
the Board clearly indicate that the nature of the decision was 
considered with reference to the Civil Procedure Code of 
1882.. The principle deducible from these cases appears to be 
that when any proceedings reach the District Court, the ordinary 
rules of Civil Procedure Code apply, and the appealability or 
otherwise of the decision in any particular case depends upon 
whether or not it is a decree within the meaning of the Civil 
Procedure Code or an order against which an appeal is 
specially provided in the Code. The decision in The National 
Telephone Co., Lid. v. The Postmaster-Generalt does not 
enounce a different principle, as according to it also the decision 
would be appealable only if there isa general right of appeal 
from the decisions of the particular Court to which the question 
is referred without more, and it follows that unless the decision 
on an application under S. 84, Cl. (2) is a decree within the 
meaning of the Civil Procedure Code of 1908 or an appealable 
order, an appeal would not lie. It is admittedly not an order 
against which an appeal is specially provided and it cannot be a 
decree within the meaning of the Civil Procedure Code as it was 
not expressed in a suit. The proceedings under S. 84, Cl. (2) 
cannot be deemed to be or treated as suits and with all respect 
I am unable to agree with the view taken in Venkata Reddi v. 
Adhinarayana Raos and Mahalinga Kudumban v. Theetharappa 





1. (1916) L.R. 43 LA. 192: LL.R. 39 Mad. 617 at 624: 31 ALLJ. 324 (P.C.). 
2, (1888) I.L.R. 11 Mad. 309 (F.B.). 
3. (1922) L.R. 49 LA, 129: LL.R. 45 Mad. 320 at 330: 43 M.L.J. 78 (P.C). 
4. (1913) A.C. 546. 5. (1928) 56 M.L.J. 357. 
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Mudaliarı that to be a-decree within the meaning of the Civil 
Procedure Code of 1908, the decision need not be expressed 
in a suit. It does not necessarily follow from the decision in 
Ramachandra Rao v. Ramachandra Rao? nor need the previous 
decision be a decree within the meaning of the Civil Procedure 
Code to render the question res judicata id a subsequent suit. 
Further it appears from the printed papers in the land acquisi- 
tion proceedings in that case, that the dispute was referred to 
the District Court under S. 18 of the Land Acquisition Act and 
the appeal was taken to the Iligh Court under S. 54 as it then 
stood and was understood, with the result that it ended in a 
decree made by the High Court within the meaning of the Civil 
Procedure Code of 1882: and independently of the contention 
advanced on behalf of the Board on the authority of the deci- 
sion of the Privy Council in Secretary of State for India in 
Council v. Hindusthan Co-operative Insurance Society, Lid.8 as to 
the effect of the language of S. 84, Cl. (2) of the Madras Hindu 
Religious Endowments Act, the answer to the question referred 
to the Full Bench should be in the negative. 

K. C. Question answered in ihe negative. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Lahore. ] 
Present :—Lorp MACMILLAN, SIR JOHN WALLIS AND SIR 
GEORGE LOWNDES. 


Musammat Sat Bharai .. Appellants 
v. 
Barkhurdar Shah and another .. Respondents. 


Punjab Limitation (Custom) Act (Punjab Act I of 1920)—“ Aliena- 
tion "—Tronsfer by widow, not merely of her bfe-estate, but the full estate 
in the property, with concurrence of next heir. 

Even assuming that under the Customary Law of the Punjab, the 
transfer by a widow of ber life-estate in ancestral property does not amount to 
an “alienation” within the meaning of Arts. 1 and 2 of the Punjab Limitation 
(Custom) Act, I of 1920, where, however, she purports to transfer, not 
merely her life-interest, but the absolute estate in the property itself, with 
the concurrence of the next reversioner, such transfer is an “ alienation” 
within the purview of the Act, and a suit to set it aside must be brought 
within the special period of limitation thereby prescribed. 

Appeal No. 66 of 1932 from a decree of the High Court, 


Lahore, dated the 22nd January, 1931, which reversed a decree 
On A 
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3, (1931) L. R. 58 I. A. 259: LL R. 59 Cal. 55 at 64: 61 M.L.J. 864 (PC). 
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of the Senior Subordinate Judge, Jhang, dated the 3rd March, 
1927 and dismissed the plaintiff’s suit. 

The main question for determination in the appeal was 
whether the plaintiff-appellant’s suit to recover possession of 
property transferred by Mst. Nur Bari, the previous holder of 
the property, in favour of the defendants-respoudents, was barred 
by limitation under the Punjab Limitation (Custom) Act, I of 
1920. 

Dunne, K. C. and Wallach, for appellant, submitted that the 
suit was governed by Art. 141 of the Indian Limitation Act, and 
was not barred, and that the transfer by Mst. Nur Bari was merely 
of her life-interest in the property, and did not amount to an 
“ alienation ” for purposes of the Punjab Act, I of 1920. 

De Gruyther, K. C., Narasimham and Zafarullah Khan, for 
respondents, were not called upon to argue. 

13th November, 1933. Their Lordships’ judgment was 
delivered by 


Sır Gzorce Lownpzs.—This appeal arises out of a suit 
brought by the appellant to recover possession of certain 
immovable properties situated in the Jhang District of the 
Punjab which are said to be of considerable value, and for a 
declaration of her right of ownership in certain other properties 
which were in the possession of mortgagees. 

The properties in question had formed part of the estate 
of one Amir Shah, who died without issue in 1862. He was 
succeeded under the customary law applicable to his family by 
his widow, Fateh Bibi, by whom the mortgages in question 
appear to have been made. It is common ground that she‘took 
only a life-estate, but in the year 1907 she executed a deed of 
gift of the properties in favour of two persons named Isa Shah 
and Ghulam Akbar Shah. She died on the 3rd January, 1911, 
and on the 3rd May, 1913, a suit was brought by two ladies of 
the family, Nur Bari and the present appellant, against the 
donees, claiming the properties jointly as the then heirs of 
Amir Shah, and charging that the gift was invalid. Nur Bari 
was the widow of one Hassan Shah, who it was said would 
have been the next heir if he had been alive, and the present 
appellant the daughter of Hassan Shah by another wife. They 
said in their plaint that there was no disagreement between 
them, and asked that the properties might be awarded toeither of 
them or to both. The trial Court on the 30th November, 1917, 
passed a decree in favour of Nur Bari alone, on the ground 
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that she was the preferential heir. The decree was silent as to 
the quality of her estate, but it is not now disputed that, taking 
as the widow of Hassan Shah, she would only hold for her life, 
the appellant, if she survived, being the next reversioner. 

Almost immediately after this decree was passed, namely, 
on the 21st December, 1917, Nur Bari, with the now undisputed 
concurrence of the appellant, executed a document described as a 
tamlik-nama (settlement) in favour of the present respondents. 
It was registered on the 30th December, 1917; mutation in their 
names was duly effected in the Government records, and they 
entered into and remained in undisturbed possession until the 
institution of the appellant’s suit on the 16th June, 1924. Nur 
Bari died in July, 1919, during the pendency of an appeal filed 
by the donees of Fateh Bibi, which was eventually dismissed. 

The Subordinate Judge by whom the suit was tried decided 
in favour of the appellant, and passed a decree in the terms of 
the prayer of her plaint. This was reversed by the High Court 
and the suit dismissed. She has now appealed to His Majesty in 
Council. 

First among the questions involved in the argument before 
the Board is one of limitation. The High Court held that the 
suit was barred under Punjab Act I of 1920, which provides a 
special period of six years in suits to set aside alienations of 
ancestral properties in that province. The material provisions, 
contained in Arts. 1 and 2 of the Schedule to the Act, are as 
follows :— 





Pernod ; A ; 

Description of suit. of ag ii ees period 
limitation. egins to run. 
e 

1. A suit for a declaration that an { 6 years. Firstly-—If£ the aliena- 
alienation of ancestral immove- tion is by a registered 
able property will not, according deed, the date of regis- 

to custom, be binding on the plain- tration of such deed. 


tiff after the death of the alienor 
or (if the alienor is a female) 
after her death or forfeiture 
of her interest in the property. 

2. A suit for possession of ancestral 
immoveable property which has 
been alienated on the ground 
that the alienation is not binding 
on the plaintiff according to 
custom. 

(a) if no declaratory decree of | 6 years. As above. 
the nature referred to in 
Art. 1 is obtained. 
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The learned Judges were of opinion that the tamlik-nama 
effected an alienation of the properties which were admittedly 
ancestral, and that therefore the suit, not being brought within 
six years from the date of its registration, was out of time. In 
the Indian Courts it was contended that the registration of the 
document was invalid, and therefore ineffective for the purposes 
of limitation, but this was not seriously disputed before their 
Lordships, who have no doubt that it was in fact (as the High 
Court held) duly registered. The real contention of the appel- 
lant’s counsel has been that the document did not effect an 
alienation of the properties within the meaning of the articles 
cited,‘ but only purported to pass to the respondents the limited 
interest of Nur Bari, with which she was perfectly competent 
to deal. “Alienation” is not defined in the Act,1 and it may 
not be easy to say exactly what it connotes, but their Lordships 
will assume for the purposes of the present case that a mere 
transfer by Nur Bari of her life-estate would not be within the 
purview of this enactment. They think, however, that the true 
intent of the document was not merely to deal with Nur Bari’s 
life-interest, but to make over the properties themselves to the 
respondents. The language used is at least wide enough to bar 
this construction, and the concluding paragraph is, their Lord- 
ships think, capable of no other explanation. It is to the follow- 
ing effect :— 

“ After my death Mst. Sat Bhari my (step)-daughter and daughter of 
Mian Hassan Shah was to succeed me. She accepts and ratifies this Tamlik 
(settlement) of her own accord and free will. Her thumb-mark has also 


been secured in support of the above fact. She will accept and ratify this 
Tamlik also at the time of registration.” 


There could in their Lordships’ opinion be no reason to 
bring Sat Bharai (the appellant) in to accept and ratify the 
gift if it was only of Nur Bari’s life-interest. The natural and, 
indeed, the only reasonable explanation of this is that the ladies 
thought that between them they held and could deal with the full 
estate. The first respondent to whom the one moiety was to 
go was apparently the nearest male relative of Nur Bari in her 
own family, while the second respondent who was to take the 
other moiety was the sister’s son of the appellant, who was not 
married. A division of the estate between them would seem to 
be just the sort of arrangement that two ladies in their postion 
and on friendly terms would desire. 


1 But by S.3 of the Punjab Act, I of 1920, “alienation” includes any 
testamentary disposition of property.—K.J.R. 


e / 


4 
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It is also not without significance that the appellant in the 
trial Court set up the case that her signature to the document 
was obtained by fraud, which was not only (as has been held 
by both Courts in India) untrue, but is hardly consistent with 
the case now made that the transfer was merely of the life- 
interest of Nur Bari. 

Reading the document as a whole, and taking into account 
the surrounding circumstances, their Lordships can see no reason 
to dissent from the conclusion come to by the High Court, 
namely, that there was an alienation by the tamlik-nama in 
favour of the respondents, and that consequently the appellant’s 
suit was out of time. In these circumstances there is no necessity 
to consider the other and possibly more complicated questions 
which have been discussed in the argument before them. 

In their Lordships’ opinion the present appeal fails and 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. l 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitor for respondents: Ram Singh Nehra. 

K.J. R Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces. ] 
PreseNT:—Lorp THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Abdul Majid Khan and another .. Appellants* 
v. è 
Saraswatibai and others .. Respondents. 


Hindu Law—Joint family—Manager—Debts incurred in his own name 
—Presumption as to the borrowing being for the family business. 

Where the karta of a Hindu trading family borrows money on promis- 
sory notes executed in his own name and not in the name of the firm, 
there is no presumption that the borrowing was for the purposes of the joint 
family business, and the lender must prove that the money was required for 
the family business. 


Appeal No. 59 of 1932 from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated the 26th Sep- 
tember, 1930, setting aside the decree of the Additional District 
Judge, Yeotmal, dated the 12th September, 1929. 
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Jinnah for appellants—Where a Hindu family carries on 
a business, the manager has an implied authority to contract debts 
and to execute promissory notes in his sole name for purposes of 
the business: Krishnanand Nath Khare v. Raja Ram Singhi, 
Raghunath Singh v. Sri Narain’, Mahabir Prasad Misr v. Amla 
Prasad Rai8, Ramlal Thakursidas v. Lakhmichand Muniram4, 
Raghwunathj: Tarachand v. The Bank of Bombays*, Niamat Rai v. 
Din Dayalé and Ram Krishna Muraji v. Ratan Chand. The 
presumption is that the money was required for a family necessity: 
Mahabir Prasad Misr v. Amla Prasad Rai. 


The respondents did not appear at the hearing. 


30th October, 1933. Their Lordships’ judgment was deli- 
vered by 

Lordo THANKERTON.—The appellants in this case are the 
plaintiffs in an action on two promissory notes for sums of 
Rs. 4,000 each executed in or about the year 1925 by one 
Pandurang who died before the suit was brought, and the suit 
is brought against the surviving members of the joint family. 
It may be taken as established by the concurrent findings of the 
Courts below that at the time Pandurang was the karta of the 
joint family, and although the Appellate Court was not quite 
satisfied in the matter, their Lordships are prepared to assume 
that it was necessary for the proper conduct of the joint family 
business that money should be borrowed from time to time in 
such a way on promissory notes. That being so, as is estab- 
lished by a judgment of this Board, it would be within the 
authority of the deceased as karta to borrow money in his own 
name for the purpose of the family business. 


The question then remains whether the two sums here in 
question were debts incurred by the deceased as karta of the joint 
family business, or in his own individual capacity. The pro- 
missory notes were signed by Pandurang in his own name and 
not in the name of the firm, and in their Lordships’ opinion the 





1. (1922) I.L.R. 44 AIL 393. 2. (1923) LL.R. 45 AIL 434. 
3. (1924) I.L.R. 46 AIL 364 at366. 4. (1861) 1 Bom. H. C App. 51. 
5. (1909) L L. R. 34 Bom. 72 at 79, 81. 
6. (1927) L.R. 541. A. 211: LL.R. 8 Lah. 597: 52 M.L.J. 729 (P.C.). 
7, (1931) L.R. 58 I.A. 173: LL.R. 53 AIL 190:61 M. L. J. 665 (P. C). 

* The decision in Raghunaihji Tarachand v. The Bank of Bombay, 
(1909) LL.R. 34 Bom. 72, appears to have been dissented from in the later 
judgments of the same High Court;-see inter alia, Vitkal Yeshvant v. 
Shwappa Mallappa, (1923) LL.R. 47 Bom. 637.—K J.R. 
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promissory notes being signed by Pandurang in his own name 
is equally consistent either with a borrowing by him for his 
own individual purposes, or a borrowing for the purposes of 
the joint family business, and they are unable to accept the 
argument for the appellants, which was dealt with very fully 
and clearly by their Counsel, Mr. Jinnah, that that state of facts 
would raise a presumption that the borrowing was for the 
purpose of the joint family business. 

It then remains to consider whether the plaintiffs have 
proved that these particular sums were borrowed by the 
deceased for the purpose of the joint family business. On 
that matter it is unnecessary to go through the evidence in 
detail, because the Appellate Court have dealt with it fully, and 
their Lordships see no reason to differ from the conclusion at 
which they arrived, that the evidence is insufficient to prove 
the plaintiffs’ case. It is right to observe that the learned trial 
Judge does not appear to have directed his mind towards the 
point which was made the subject of the unfavourable decision 
to the appellants in the Appellate Court, and which has been the 
main subject of the argument before their Lordsbips. 

Accordingly, their Lordships agree with the conclusion of 
the Appellate Court, and they will humbly advise His Majesty 
that this appeal should be dismissed. 

Solicitors for appellants: H. S. L. Polak & Co. 

Respondents ex parte. 

KJR Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the Court of Appedl of New Zealand.] 

PRESENT :—Lorp ATKIN, Logn Tomin, Loro Macmrt- 
LAN, Lornp WRIGET AND SIR GEORGE LOWNDES. 


The Mayor, Councillors and Burgesses of 


the Borough of New Plymouth .. Appelants* 
v. 
The Taranaki Electric Power Board .. Respondents. 


Interpretation of Statutes—Words—Meaning of—Rule as to— 
* Adjoining’—Meaning of. 

It is the rule that words are used in an Act of Parliament correctly and 
exactly and not loosely and inexactly. The burden of proving that that rule 





* P. C. Appeal No, 34 of 1933. 27th July, 1933. 
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has been broken lies on those who so assert and the burden can only be dis- 
charged by pointing to something in the context showing that the loose and 
the inexact meaning must be preferred. 

Spillers, Ltd. v. Cardiff (Borough) Assessment Commstiee, (1931) 2 K. B. 
21, referred to. 

The word “adjoining” when used inan Act of Parliament should be 

taken in its primary and exact meaning of “conterminous” and not in its 
looser sense of “near” or “neighbouring”. 


Appeal No. 34 of 1933 from the decision of the Court of - 


_Appeal of New Zealand reversing the judgment of Mac- 


gregor, J. 

Walter Monckton, K.C. and M. Gresson for appellants. 

R. P. Croom Johnson, K.C. and A. Gordon Clark for 
respondents. 

2/th July, 1933. Their Lordships’ judgment was deli- 
vered by à 


Lorp MacmILLAN.—Their Lordships have in this appeal 
to consider the meaning to be assigned to the word “adjoining” 
as employed in S. 282 of the New Zealand Municipal Corpora- 
tions Act, 1920. That section reads as follows :— 


“A Council, having established electric light works for the purpose of 
lighting the strecta and public places of the borough and of supplying 
electricity to the inhabitants of the borough may (a) supply electricity to any 
peison residing beyond the borough, with the consent of the local authority 
of the district in which the supply is given, and the provisions of this Act as 
to the supply of electricity to the inhabitants of the borough shall, so far as 
applicable, extend and apply to the case of such supply beyond the borough, 
and (>) contract with the local authority of any adjoining district to supply 
electricity to such local authority upon such terms and conditions as may be 
mutually agreed upon.” 

This section applies to the appellants, the council of the 
borough of New Plymouth, who are authorised by Orders in 
Council made under fhe Public Works Amendment Acts of 
1908 and 1911 to supply electricity within an area of supply 
which embraces not only the borough but also a large surround- 
ing territory. 

The boroughs of Inglewood and Waitara lie outside but 
border on the appellants’ area of supply. They are distant 
respectively eight miles and six miles from the borough of New 
Plymouth. By agreements entered into in 1924 and subse- 
quently modified in 1928 the appellants contracted with the 
borough councils of Inglewood and Waitara to supply them 
with electricity, and have since been affording supplies to these 
boroughs. The supplies are delivered in bulk at a point in 


each case within the appellants’ area of supply. By a Local 
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Legislation statute passed in 1931 these agreements were 
validated but only up to 30th September, 1933. 

In view no doubt of the expiry of this period the present 
proceedings were initiated in the Supreme Court of New 
Zealand by an originating summons taken out by the respond- 
ents which submitted for determination the question on 
which the validity of the agreements depends, namely, whether 
the boroughs of Inglewood and Waitara are “adjoining 
districts” to the borough of New Plymouth within the meaning 
of the statute of 1920. 


The matter came in the first instance before Macgregor, J., 


who answered the question in the affirmative. The Court of 
Appeal in turn unanimously came to a contrary decision. 


Their Lordships agree with the learned Judges of the 
Court of Appeal that the primary and exact meaning of 
“adjoining” is “conterminous”. At the same time it cannot be 
disputed that the word is also used in alooser sense as meaning 
“near” or “neighbouring”. But as Lord Hewart, C.J., said in 
a recent case, where the question was as to the meaning of the 
word “contiguous” :—‘“It ought to be the rule and we are glad 
to think that it is the rule that words are used in an Act of 
Parliament correctly and exactly and not loosely and inexactly. 
Upon those who assert that that rule has been broken the 
burden of establishing their proposition lies heavily. And they 
can discharge it only by pointing to something in the context 
which goes to show that the loose and inexact meaning must be 
preferred” (Spillers, Lid. v. Cardiff (Borough) Assessment 
Committee!.) ; 

The context in the present case dqes not help the appel- 
lants as it helped the plaintiffs in Cave v. Horsells. Indeed, it 
is rather against them for in paragraph (a) of S. 282, refer- 
ence is made to “any person residing beyond the borough,” 
while in paragraph (b) the reference is to the local authority, 
not of any district beyond the borough, but of “any adjoining 
district”. The contrast is significant. 


In Mayor of Wellington v. Mayor of Lower Hutt8 this 
Board refused to interfere with a judgment of the New Zea- 
land Court of Appeal which decided that the City of Wellington 





1. (1931) 2 K. B. 21 at 43. 2. (1912) 3 K. B. 583. 
3. (1904) A. C. 773, 
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was “adjacent” to the borough of Lower Hutt within the 
meaning of S. 219 of the former Municipal Corporation’s Act 
of 1900, although they were over six miles apart. It is note- 
worthy that Sir Arthur Wilson, in delivering their Lordships’ 
judgment, said, at p. 775, « ‘Adjacent’ is not a word to which 
a precise and uniform meaning is attached by ordinary usage. 
It is not confined to places adjoining and it includes places 
close to or near.” The framers of the present Municipal 
Corporation’s Act in employing in S. 282 the word “adjoining” 
and not the word “adjacent” may well have had in mind the 
contrast thus drawn between the two terms and have designedly 
selected the stricter word. 

But it is unnecessary to pursue the matter. It is enough 
to say that there is here no context constraining their Lordships 
to give to the word “adjoining” any other than its exact and 
literal meaning. Their Lordships thus see no reason to differ 
from, but on the contrary, every reason to agree with, the 
interpretation placed upon the word by the learned Judges of 
the Court of Appeal. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. The respondents will have their costs. | 

Solicitors for appellants: Elvy Robb & Co. 

Solicitors for Pe ponccais: Wray Smith & Halford. 

S. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice SUNDARAM CHETTY AND Me. 

Justic# PakeNHAM WALSHE. 

Krishnan Chettiar (died) and another.. Appellanis* ( Respond- 


v. 7 ents) 
Manickammal and another .. Respondents (Peti- 
itoners). 


Hindu Law of Inheritance (Amendment) Act (II of 1929)—Death 
of a Hindu male owner tntestate—Succession to the estate by his mother— 
Death of the limited owner tn 1929— kether the Act of 1929 apphed and 
hence the sisters of the lasi male owner could be preferential . heirs, 
or whether the paternal uncle of the lasi male owner alone succeeded to the 





* A, A. O. No. 192 of 1931. 19th October, 1933. 
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estate by virtue of his Hindu Law rights before the passmg of the Act into 
law—Retrospeciwe effect. 


The Hindu Law of Inheritance (Amendment) Act (II of 1929) does not 
apply to cases of Hindu males who died intestate before its coming into 
force. In determining the order of succession to the estate of such persons, 
the Hindu Law as it stood before this Act should be applied. 


Where the last male owner died unmarried and intestate in or about 
1916 and his sisters claimed to bethe nearest heirs by virtue of Act II 
of 1929 on the opentng of succession after the death of the last male owner's 
mother on 14th September, 1929, and sought for the issue of succession 
certificate in their favour and the paternal uncle of the last male owner peti- 
tioned to the Court that he was entitled to succeed to the estate as the 
operation of the Act IL of 1929 could not have retrospective effect, 


Held, that there is nothing explicitly stated in the Act itself to indicate 
that the Act has such retrospective operation. The preamble of the Act 
mentioning ‘a Hindu male dying intestate’ connotes a person whose death is 
to occur and not one who had already died. Hence the uncle would be the 
preferential her. 


Mt. Janki v. Mi, Sattan, A.L.R. 1933 Lah. 777 followed. 
Appeal against the order of the Court of the District Judge 


of North Arcot at Vellore, dated 23rd day of December, 1930 
and made in O. P. No. 31 of 1930. 


B.C. Seshachala Aiyar and N. S. Srinivasan for appellants. 
T. R. Ramachandran for respondents. . 


The judgment of the Court was delivered by 


Sundaram Chetty, J—This is an appeal preferred by one 
Krishna Chettiar against the order of the District Judge of 
North Arcot for the grant of a succession certificate in favour 
of the respondents in O. P. No. 31 of 1930. The last male 
owner was Ponnusami alias Subbu Chetty who died unmarried 
in or about 1916. His mother (Muthammal) succeeded to his 
estate as a limited owner under the Hindu Law and died on 
14th September, 1929. The present respondents who are the 
sisters of the last male owner claiming to be the nearest heirs 
by virtue of Act II of 1929 sought for the issue of a succession 
certificate in their favour, in order to enable them to collect the 
debts due to the estate of the last male owner. This present 
appellant Krishna Chettiar opposed this application, contend- 
ing that under the Hindu Law, he as the paternal uncle of the 
last male owner Ponnusami was entitled to succeed to the estate 
on the death of his mother and that Act II of 1929 would not 
apply to this case. The learned District Judge beld that as 
sisters, the respondents have a preferential right over the pater- 
nal uncle, as the Hindu Law of Inheritance (Amendment) Act 
(II of 1929) had come into force when the last limited owner 


Sundaram 


Chetty, J. 
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(Muthammal) died. The correctness of that finding is 
challenged in this appeal. 

This appeal raises an important question of law. This 
question does not appear to have come up for decision in this 
High Court till now. The point for consideration is, whether 
this Act has retrospective operation in the sense that the 
change of law introduced in this Act affects also the estate of 
persons who have died before the Act. As this Act is not 
expressed to come into operation on a particular day, it must 
be deemed to have come into force on the day on which it 
received the assent of the Governor-General, i.e. on 21st 
February, 1929. The preamble of the Act is as follows :— 


“Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to succeed to his estate; It is hereby 
enacted as follows :——” 


By S. 1 of the Act, it is made applicable to the whole of 
British India and to the property of Hindu males governed by 
the Law of Mitakshara not held in coparcenary and not 
disposed of by will. The change effected in the order of succes- 
sion of certain heirs is declared in S.2, whereby a son’s 
daughter, daughter’s daughter, sister and sister’s son should, in 
the order so specified, rank next after a father’s father and 
before a father’s brother. 

The question is, in respect of whose estate or property the 
altered order-of succession among the heirs as fixed by this 
Act should apply. There is nothing in S. 1 to clarify the 
doubt whether it covers also cases of male owners who died 
even before the passing of this Act. There is nothing expli- 
citly stated to indicate that the Act bas such a retrospective 
operation. When there is some doubt in this respect in the 
enacting part, we may legitimately look to the wording of the 
preamble of the statute for solving the doubt. The following 
passage in Maxwell on the Interpretation of Statutes, 7th 
edition, at pages 37 and 38 is instructive :— 


“The preamble of a statute has been said to be a good means of finding 
out its meaning, and as it were a key to the understanding of it; and as it 
usually states or professes to state the whole object and intention of the 
legislature in passing the enactment, it may legitimately be consulted to solve 
any ambiguity or to fix the meaning of words which may have more than 
one orto keep the effect of the Act within its real scope, whenever the 
enacting part is in any of these respects open to doubt.” 


In this Act, the preamble says that it is in respect of the 
estate of a Hindu male dying intestate. According to the plain 
meaning of the words employed, it seems to us that the Act is 
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intended to apply to cases of Hindu intestate males who: died 


after the passing of this Act. We can perceive no ambiguity in. 


the preamble. The expression “a Hindu male dying tniestate’”’ 
connotes a person whose death is to occur and not one who had 
already died. If it was meant that the Act should operate 
retrospectively so as to affect the estate of persons who died 
even before the Act, we must find ‘clear words signifying such 
an intention. On the other hand, the wording of the preamble 
indicates that the scope of the Act is otherwise. 


It is argued that if succession opens after the passing of 
this Act even by the death of a limited owner, the provisions of 


this Act should apply in fixing the priority among the heirs of. 


the last male owner. But in our view the mere circumstance 
of the succession opening after the passing of this Act is not 
enough to attract the provisions of this Act, but it must also be 


shown that the opening of the succession is in respect of the 


estate of a Hindu male dying intestate after the passing of this 


Act, as would beclear from the preamble. S. 2 of the Act 


merely refers to certain heirs taking precedence over others, 
but the query is whose heirs are meant init. It is not clear 


from S. 1 whether they are the heirs of a Hindu male who died- 


before or after the Act, but the answer is found in the 
preamble, and the doubt, if any, is solved by it. 


The view that we take of the Act as it now stands receives 
strength, if we turn to the wording of the original Bill and the 
way io which it was amended by the Select Committee in which 


form the Act now stands. The Bill was introduced in the 


Legislative Assembly on 22nd.March, Pee Its preamble ran 
thus: 


“Whereas it is expedient to alter the order in which certain heirs of a 
deceased Hindu dying intestate are entitled to succeed to his estate; It is 
hereby enacted as follows:— 


In sub-cl. (2) of cl. (1) of the Bill the latter portion is 
worded as follows :— 


“But it applies only in the case of the property of Hindus, not being held 
in coparcenary and not having been disposed of by will, to which the succes- 
sion opens after the 31st day'of July, 1928.” : 

In the Bill as amended by the Select Committee, the word 
“deceased” in the preamble was dropped out and the refer- 
ence to the opening of succession was also omitted. The 

R—10 
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reason for the omission is stated thus in the Report of the 


© Select Comunittee: 


“We are also of opinion that it is unnecessary either to assign retrospec- 
tive effect to the provisions of the Bill or to defer the coming into operation 
thereof, and we have therefore omitted the reference to the date on which the 
succession opens. 

These omissions appear to be very significant and it seeins 
to us that with the object of not extending the operation of 
this Act to all cases of succession opening after the Act irres- 
pective of the time of the death of the last male owner, but to 
limit its operation only to the cases of the Hindu male dying 
intestate after the Act coming into force, the aforesaid amend- 
ments have been effected. The fact that succession opens after 
the passing of this Act is not therefore the only test for the 
applicability of the provisions of this Act. 


The general rule is that an Act should not be construed to 
have retrospective operation, unless such a construction is 
clearly warranted by the express terms of the Act. At page 186 
of Maxwell’s book, it is observed that a fundamental rule of 
English Law is that no statute shall be construed to have 
retrospective operation, unless such a construction appears 
very clearly in the terms of the Act or arises by necessary and 
distinct implication. At page 187, the learned author observes 
that testator is presumed to have in view the state of the law 
when he made his will. If it be so, we can reasonably presume 
that a person competent to make a will is satisfied with the 
state of the law regarding the order of succession to his estate 
among his heirs, if he prefers to die intestate without making 
a will. If he wishes „to prefer a remoter to a nearer heir he 
will certainly have recourse to the making of a will. If he 
does not make a will it may be because he wishes that his pro- 
perty:should devolve according to the existing law of succes- 
sion. The policy of the legislature is not to make a subse- 
quent enactment operative against the estate of such a man and 
thus frustrate his presumed intentions, unless for special and 
weighty reasons such a retrospective operation is found to be 
necessary. If Act II of 1929 is given such a retrospective 
operation, it would be frustrating the intentions of the last 
male owner who preferred to die intestate before the passing 
of this Act. Such an anomaly will not arise if this Act should 
be held to apply only prospectively. 
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We have been referred to a decision of the Lahore High 
Court reported in Shib Das v. Nand Lali and to another deci- 
sion of the Allahabad High Court reported in Bandhan Singh 
v. Daulaia Kuar’. A similar question arose in both these cases, 
and the learned Judges have held that the provisions of this Act 
as to the order of succession are applicable to the estate of the 
last male owner though he died before the passing of this Act. 
In the latter case, it seems to have been almost taken for granted 
that the Act has such a retrospective operation. There is no 
discussion of the matters involved in the solution of this ques- 
tion in either of those judgments, and, for the reasons which 
we have stated, with great respect we express our dissent from 
those decisions. On the other hand, there is a later decision of 
the Lahore High Court holding a contrary view which is in 
accordance with the view we have taken. Itis the decision of 
a single Judge reported in Mi. Janki v. Mt. Satian’. In that 
case also, there is no discussion, but the contention that Act IT 
of 1929 is not retrospective and the sister was no heir at all 
previously and is not a preferential heir under the Act, as the 
Hindu male through whom she claims died before the passing 
of the Act, is stated to be correct. 

In view of what we have stated above, we come to the 
conclusion that Act II of 1929 does not apply to cases of 
Hindu males who died intestate before its coming into force. 
In determining the order of succession to the estate of such 
persons, the Hindu Law as it stood before this Act should be 
applied. By so doing, the appellant Krishna Chettiar would be 
a preferential heir (as the paternal uncle of the last male owner) 
to the respondents who are his sisters. , 

We accordingly allow this appeal and dismiss O. P. No. 31 
of 1931 with costs in both Courts. 

K C. Appeal dicen: 





1. a) L L. R. 13 Lah, 178, 2. (1932) 0 ALJ. 384. 
3. A.LR. 1933 Lah. 777. 


Venkat- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM. 
Durga Venkatramana (deceased) 
and others .. Petitioners* in both (Plaintiff 


and his legal representatives) 
v. 


Kedari Setti Sanyasayya and 
another .. Respondents (Defendanis). 


Lottery—Pri ge-winners—Definite number of ascertained persons alone 
entering into the transaction and paying a subscription and depending upon 
chance for prises—Wheiher would offend against S. 294-4 of the Indian 
Penal Code—Whether a wagering contract under S. 30 of the Indian 
Contract Act. 


A dealer in gramaphones managed to get up a party of 120 persons. 
These were to subscribe the first week each one rupee. At the end of the 
first week prizes would be drawn and one of them would get a gramaphone. 
Then he would go out of the transaction. The second week the remaining 
119 would have to subscribe Re. 1-4-0 each. At the end of the second week 
another gentleman would get a gramaphone by taking lots He would go out 
of the transaction. The remaining 118 would then have to subscribe 
Rs. 1-8-0 in the third week and so on. Each week the amount of subscrip- 
tion was increased by four annas but was paid by a diminishing number of 
persons. At the 20th week 19 persons had, on drawing of lots, received a 
gramaphone each, in the abovesaid manner, for smaller amounts ranging 
from Re. 1 to Re. 61-12-0. But the remaining 101 out of the 120 
persons paid Rs. 67-8-0 each and all of them got gramaphones. If the 
purchasers had gone to the open market they would not have been able to get 
a gramaphone eech for less than Rs. 80, the advertised price. Some of the 
purchasers failed to pay the balance of the subscriptions while in possession 
of gramaphones in advance. Hence this suit by the dealer. On the question 
of legality of the transaction that was entered into by the dealer with the 


‘ purchasers, 


Held, that it would be incorrect to say that the subscribers: were not 
getting their moneys worth; nor would the transaction offend against 
S. 294-A of the Indian Penal Code. 

Though there may bè an element of chance and in that sense a lottery, 
there is no scope for an offence or an invitation to the public asking them, 
to join, as the whole transaction was started with a definite number of 


-ascertained persons and no outsider could ever join in the transaction after 


it had started. Hence no offence is committed. Nor is there any wagering 
transaction, 


Narayana Ayyangar v. Vellachami Ambalam, (1927) I, L. R. 50 Mad. 
696: 52 M. L. J. 687 (F. B.), followed. 


Universal Mutual Aid and Poor Houses Association, Lid, Madras v. 
Thoppa Naidu, (1932) 63 M.L.J. 554, distinguished. 


Petitions under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Peddapuram in S. C. S. Nos. 372 and 379 of 1931. 

V. Satyanarayana for petitioners. 

sce S. Narayana Rao. for C. Rama.Rao for. respondents. 





“* COR, Pa Now. 358 and 430 of 1932. . “25th April, 1933. 
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The Court delivered the following 


JupcmEenT.—These revision petitions are against the 
decisions of the District Munsif of Peddapur in S. C. S. 
Nos. 372 and 379 of 1931. They are connected and arise out 
of the same transaction. The transaction out of which the suits 
arise may now be described. The plaintiff is the same in both 
cases and is a dealer in gramaphones. He managed io get up a 
party of 120 persons. These 120 persons are to subscribe the 
first week each one rupee. At the end of the first week prizes 
are drawn and one of them gets a gramaphone. Then he goes 
out of the transaction. The second week the remaining 119 
subscribe Re. 1-4-0 each. At the end of the second week another 
gentleman gets a gramaphone by taking lots. He goes out of the 
transaction. Third week the remaining 118 subscribe Rs. 1-8-0 
and so on. Each week the amount of subscription is increased 
by four annas but is paid by a diminishing number of persons. 
At the 20th week 19 persons would have drawn gramaphones 
in this way. But the remaining 101 people would have paid 
Rs. 67-8-0 and all of them get a gramaphone each. The 
‘net result of the transaction is simply this. 101 out of 120 
persons get each a gramaphone for Rs. 67-8-0 and the remain- 
ing 19 get a gramaphone for smaller amounts, the amounts 
ranging from Re. 1 to Rs. 61-12-0. But every one is sure to 
get a gramaphone for at the most Rs. 67-8-0 and perhaps for 
a smaller amount. On this description of the transaction it is 
clear that the average price of the gramaphone must be less than 
Rs. 67-8-0. Otherwise it must mean a loss for the dealer. 
Perhaps here it would be relevant to mention that the advertised 
‘price of this' gramaphcne in a Bombay Catalogue is Rs. 80 
each. Of course the dealer would have got them for a large 
discount as he obtained a large number of them wholesale. The 
result is that every one of the 120 persons who would be able to 
get a gramapHone only for Rs. 80 if they go to an open market 
is able to get for much less; not one of them has got to pay 
more than Rs. 67-8-0. 101 of them have to pay Rs. 67-8-0 and 
the other 19 have to pay much less. The defendants in these 
cases took gramaphones but failed to pay- the balance of the 
amount. What happened was the gramaphone was given in 
‘advance while the transaction was going on and some of them 
‘failed £6 pay the remaining subscriptions. These suits were 
therefore brought to recover the balance from these two 
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defendants. The District Munsif finds that this case is similar 
to that in Shanmuga Mudali v. Kumaraswami Mudalii in one 
respect, namely, that the number of persons is limited and he 
proceeds to observe that this case falls within the third principle 
laid down by Venkatasubba Rao, J., that loss is occasioned to 
one or more. Then lower down he observes: 


“It is clear that the remaining 100 members did not actually derive the 
moneys worth in the concern and I hold that the concern is void under 
S. 294-A, Indian Penal Code.” 


I am unable to agree with these observations. As I have 
already stated each person is able to get a gramaphone for much 
less than the price at which such a gramaphone is sold and 
every one of the 120 persons certainly gets his moneys worth. 
The difference is some people get only for Rs. 67-8-0 and the 
others get for much less. In the outside world no one can get 
it for less than Rs. 80. Whereas all are lucky in getting for a 
smaller price, some are more lucky than others and the man who 
gets it for Re. 1 is extraordinarily lucky. So it is not correct to 
say that the subscribers do not get their moneys worth; nor is 
there any question of an offence under S. 294-A of the Indian 
Penal Code. The learned Advocate for the respondents relied 
on the decision in Universal Mutual Aid and Poor Houses 
Association, Lid., Madras v. Thoppa Naidu&. That was a case 
not only of lottery but also of keeping a lottery office. As the 
learned Chief Justice observed at page 562: 

“Tn the present case from the handbook published by the Company it is 


quite clear that the public are invited to purchase the certificates because of 
the chance there is of securing valuable prizes.” 


There is an open invitation to the public and the Company 
in that case was not cgnfined to any limited number of persons. 
There was canvassing for cash certificates and an offence under 
S. 294-A was made out in that case. But that case has no appli- 
cation to the present. In my opinion though there may be an 
element of chance and in that sense a lottery, there is no scope for 
an offence or an invitation to the public inviting them to join as 
the whole transaction started with a definite number of ascertain- 
ed persons and no outsider could ever join in the present tran- 
saction after it is started. In my opinion there is no offence 
committed. Nor is there any wagering transaction as to 
which the Full Bench judgment in Narayana Ayyangar v. 


1, (1925) L L. R. 48 Mad, 661, 2, (1932) 63 M. L, J. 554, 
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Vellachami Ambalam1 is conclusive. This is not contested by the 
learned Advocate for the respondents. I allow the revision 
petitions and modifying the decrees of the District Munsif 
give a decree for the amounts prayed for with subsequent 
interest from the date of plaint up to the date of payment at 
6 per cent. per annum. The petitioner will have costs through- 
out. 

K.C. Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


Present:—Lorp THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Khan Bahadur Moulvi Khalil-ur Rahman 


Khan .. Appellani* 
v. 
The Collector of Etah, in charge of the 
estate of Rao Maharaj Singh .. Respondent. 


Limitation Act (IX of 1908), Art. 182 (5)—A pplication for execution 
or to take some step in aid of executton—Bona fides of decree-holder 
immaterial—A pplication merely for the purpose of gaining time and keeping 
the decree alive nevertheless saves iimtiatton—Terminus a quo—" Date of 
applying,” not the result of the application—Alteration introduced by 
Amending Act IX of 1927. 

Under Art. 182, CL (5) of the Limitation Act, 1908, it is sufficient 
to show that an application was made in accordance with law to the proper 
Court for execution or to take some step in aid of execution of the decree, 
and itis not further necessary to show that such application was not merely 
colourable but had been made with a bona fide and genuine intention of 
obtaining execution of the decree and not simply for the purpose of gaining 
time and keeping the decree alive: Kayastha Co, Lid. v. Sita Ram Dube, 
(1929) I. L, R. 52 All 11 (F. B.), approved; Sheo Prasad v. Naraini Bat, 
(1925) L L. R. 48 AIL 468, overruled, ° 

The terminus ca quo under the unamended form of Art. 182, Cl. (5) is the 
date of the application for execution or to take some step in aid of execution 
and not (as under the Amending Act IX of 1927) the result of the application, 
vis., the date of the final order passed on such application. 


Judgment of the High Court, Allahabad, reported in 1930 A. L. J. 1594, 
affirmed. 


Appeal No. 134 of 1931 against an order and a judgment 
of the High Court, Allahabad, dated the 24th June, 1930, 
affirming the order of the Subordinate Judge of Etab, dated the 
22nd April, 1929, 





1, (1927) LL. R. 50 Mad. 696: 52 M. L. J. 687 (F. B.). 


*D, C. Appeal No. 134 of 1931. 24th November, 1933. 
Allahabad Appeal No. 27 of 1930, 


Sir Lancelot 
Sanderson. 


86. THE MADRAS LAW JOURNAL REPORTS. f vor. 


The only question argued before the Board was whether an 
application for execution or to take some step in aid of execution, 
which was merely colourable and was filed simply with the object 
of gaining time and keeping the decree alive and not with the 
intention of obtaining execution, would save limitation under 
Art. 182, Cl. (5) of the Limitation Act, 1908, as it stood before its 
amendment by Act IX of 1927. The High Court, following the 
Full Bench decision in Kayastha Co., Lid. v. Sita Ram Dubet 
answered the question in the affirmative. 

Sir Dawson Miller, K. C. and M. A. Jinnah for appellant. 


De Gruyther, K. C. and Wallach for respondent were 
not called’ upon. 


24th November, 1933. Their Lordships’ judgment was 
delivered by 


Sik LANCELOT SANDERSON.—This is an appeal from .an 
order and judgment of the High Court of, Judicature at 
Allahabad, dated the 24th of June, 1930, confirming the ordér 
of the Subordinate Judge of Etah, dated the 22nd of April, 
1929, in the matter of the execution of a final decree for sale 
dated the 29th July, 1922, in a mortgage suit. 

The appellant is the successor of Abdul Jalil Khan, a 
Zemindar of Aligarh, who died on the 4th of October, 1923. 

The material facts are as follows:—Abdul Jalil Khan in 
1909 or 1910 borrowed money from various people, and several 
decrees were made against him. ` 

The decrees were simple money decrees, and the property, 
which was attached in execution of the decrees, being ancestral 
property, the execution proceedings were transferred to the 
Collector in accordarfte with the provisions of S. 68 of the 
Code of Civil Procedure. 

On the 29th of August, 1911, the Collector, as he was 
entitled to do, granted a lease to Habib-ur Rahman Khan of 'the 
property belonging to the judgment-debtor, Abdul Jalil Khan,. 
for a term of seventeen years. 

During the pendency of the said lease, which expired on 
the 1st July, 1928, Abdul Jalil Khan.on the 25th of September, 
1914, executed a mortgage of the said property for Rs. 15, 000 
in favour- of Rao Maharaj Singh. 





1. (1929) L L, R 52 AlL 11 (F. B.).- 
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In this appeal Rao Maharaj Singh is represented by the 
respondent, the Collector of Etah, who is in charge of his estate. 


On the 25th of October, 1920, the Collector of Etah filed a 
suit, based on the above-mentioned mortgage, against Abdul 
Jalil Khan, and obtained a preliminary decree on the 9th of 
March, 1921, which was made final on the 29th of July, 1922. 

Both the decrees were made ex parte after due notice had 
been served upon Abdul Jalil Khan. ot l 

In the Courts in India it was argued on behalf of the 
appellant that the mortgage was illegal, that the decree obtained 
on the basis thereof was not enforceable at law, that the decree 
was obtained in contravention of the provisions of paragraph 11 
(1) of the Third Schedule of the Code of Civil Procedure, and 
that it was incapable of execution. l 

Though these points were taken in the appellant’s case, they 
were not relied on before the Board by the learned Counsel for 
the appellant, and the only arguments presented to the Board 
were in relation to the other point, which was based upon the 
Limitation Act. 

The appellant alleged that the application for execution, in 
respect of which the above-mentioned order of the Subordinate 
Judge, dated the 22nd April, 1929, was made, was barred by the 
law of limitation inasmuch as certain previous applications, dated 
the 2nd June, 1925 and the 8th July, 1926, were not steps in 
aid of execution so as to save limitation. 

It was further argued on behalf of the appellant that the 
said previous applications were not bona fide and were not taken 
with the intention of executing the said decree, but were merely 
for the purpose of gaining time, andethat consequently the 
application in question was barred by the law of limitation. 


The material facts in relation to this point are as follows :— 


On the 2nd June, 1925, the Collector of Etah applied for 
execution of the decree and prayed for sale of the property. 
The Court ordered necessary copies to be filed. Then the vakil 
for the decree-holder, as the order-sheet shows, stated on the 
14th July, 1925, that he simply wanted the legal representatives 
of. the deceased judgment-debtor to be brought on the record. 
Accordingly notices were issued to the proposed representatives, 
one of whom was Mohammad Khalil-ur Rahman Khan. On 
the 14th August, 1925, it was found that the notices were 

R—11 
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unserved and as no further step was taken by the decree-holder, 
the execution suit* was struck off on that date. Then another 
application was made on the 8th July, 1926, for sale of the 
property. The execution was sought against the representatives 
of the deceased judgment-debtor. This time again there wasa 
report that necessary copies were not filed and it was ordered 
that notices of the legal representatives being brought on the 
record be issued and that copies be filed on the next date. On 
the next date, s.¢e., 4th August, 1926, the notice to Mohammad 
Khalil-ur Rahman Khan was returned unserved. The decree- 
holder took further time and again notice was issued. On the 
10th September, 1926, the notices being served, legal representa- 
tives were brought on the record. As the decree-holder took 
no further steps in the prosecution of the execution suitt the 
application was struck off on the 16th September, 1926. 


On the 30th August, 1928, the Collector of Etah made a 
third application for execution in the Court of the Subordinate 
Judge; and the appellant, Khalil-ur Rahman Khan, filed 
objections under S. 47 of the Code of Civil Procedure. 

The learned Judge dismissed the objections by the above- 
mentioned order of the 22nd April, 1929. 

The learned Judge in the course of his judgment said that 
he found no reason to question the bona fides of the decree- 
holder in the said applications for execution and held that the 
object of the decree-holder in this case was not simply to save 
limitation, but that it was to take steps in aid of execution. He 
decided that the previous applications were steps in aid of 
execution and therefore that they saved limitation. 

The High Court,affirmed this decision, holding that the 
finding of the learned Subordinate Judge was correct. The 
learned Judges however further held that in view of the ruling 
of the Full Bench of that Court in the case of Kayastha Co., 
Lid. v. Sita Ram Dubel the objections raised by the judgment- 
debtor could not now be maintained. 

In the case cited the question, stated briefly, was whether 
under Art. 182 (5) of the Limitation Act (IX of 1908) it 
is sufficient to show that an application was made in accordance 
with law to the proper Court for execution or to take some stéps 





* application (?)}—KJR. t proceeding (?)—K,J/.R. 
1. (1929) L L. R. 52 AlL 11 (F. BL). 
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in aid of execution or whether it is further necessary to show 
that such application had been made with a bona fide intention 
to execute the decree or to take such step and not merely to keep 
the decree alive. 

The actual question submitted to the Full Bench was as 
follows :— 


“Tf a decree-holder makes any application or takes any step mentioned 
in the third column of Art 182 of the Limitation Act, will such step be in- 
effectual to keep his decree alive and to save limitation, unless he can satisfy 
the Court that he took such step or instituted such proceedings with a genuine 
intention of obtaining execution of the decree, if reasonably possible, and 
that he did not abandon such proceedings except upon a genuine belief that 
it would not be reasonably possible to obtain execution?” 


The Full Bench decided that the answer to the question 
referred was in the negative. 

It is not clear, therefore, whether the High Court in this 
case intended to confirm the Subordinate Judge’s finding of fact 
that the decree-holder, in making the previous applications, was 
acting with bona fides, and was intending to take steps in aid of 
execution. 

It is therefore necessary to consider the point raised by the 


learned Counsel for the appellant, vis., that it is material to. 


consider whether the first two applications were in accordance 
with law on the assumption that they were not bona fide appli- 
cations for the purpose of obtaining execution of the decree, 
but were merely for the purpose of gaining time. 

Art. 182 (5) prescribes the time for the execution of a 
decree or order of any Civil Court not provided for by Art. 183 
or by S. 48 of the Code of Civil Procedure, 1908, vis., three 
years (where the application next hereinafter mentioned has 
been made) from the date of applying m accordance with law 
to the proper Court for execution or to take some step in aid of 
execution of the decree or order. 


This is the article which was applicable to the first and 
second applications for execution made on the 2nd June, 1925 
and 8th July, 1926, respectively. 

It should be noted that the terms of this article have been 
amended by Act IX of 1927, by the provision that in cl. (5) of 
the entry in the third column, for the word “applying” the 
words “the final order passed on an application made” shall be 
substituted. But the Act did not come into force until the 1st 
day of January, 1928, and therefore the unamended form of 
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Art. 182 (5) is applicable, as already stated, to the first two 
applications. 

In the case of Sheo Prasad v. Naraini Bail Boys and 
Banerji, JJ. beld that in considering whether an earlier appli- 
cation is effective to save limitation the Court may and should 
take into consideration whether the whole circumstances show 
that the application was made in good faith to secure execution 
or to take a step in aid of execution and was not merely 
colourable with a view to give a fresh starting point for the 
period of limitation. 

It was the decision in that case which gave rise to the 
reference to the Full Bench in Kayastha Co., Ltd. v. Sita Ram 
Dube? and it was stated in the judgment of the Full Bench 
that the decision in Sheo Prasad v. Naraini Bail might be 
supported on the special facts of that case, but that some of the 
general observations, which were not necessary for the decision, 
could not be supported. It may be noted that Banerji, J. was a 
‘party to the Full Bench decision. 

The point raised on this appeal is clearly covered by the 
above-mentioned Full Bench decision in the Allahabad High 
Court, and the question is whether any ground has been shown 
for disagreeing with that decision. 


In their Lordships’ opinion no such ground has been shown, 
and they agree with the decision arrived at by the Full Bench. 
In this case all that was necessary for the respondent to show 
was that the applications of the 2nd of June, 1925 and the 8th 
of July, 1926, were made in accordance with law to the proper 
Court for execution, or to take some step in aid of execution of 
the decree. . 


The applications were made in accordance with the provi- 
sions of the Code of Civil Procedure, and therefore in 
accordance with the law applicable thereto, they were made to 
the proper Court, they were obviously steps in aid of execution, 
and they were made within time. 


To hold that it was necessary for the Court to be satisfied 
that the said applications were made bona fide and that the 
decree-holder had the intention of proceeding to execution in 
pursuance of each of the said applications would be to import 





1. (1925) LL. R. 48 AIL 468. 2. (1929) L L. R. 52 All. 11 (F.B.). 
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words into the terms of the article which are not to be found 
therein and would necessitate the Court embarking upon the 
difficult and in some cases impossible task of finding the motive 
of the decree-holder in making the applications. 

It is to be noted that by the said article, before amendment, 
the date of the application for execution was the time from 
which the period of limitation was to run, and it was not until 
the amending Act of 1927 was passed that the result of the 
application, vis., the final order passed on the application, 
became the material time. 

It was, therefore, the application and not the result of the 
application which was contemplated as being sufficient to save 
limitation. 

For these reasons their Lordships are of opinion that the 
decision of the High Court was correct. 

In view of the above opinion it is not really necessary for 
their Lordships to embark upon the enquiry as to whether the 
finding of the Subordinate Judge, that in fact the aforesaid appli- 
cations were made bona fide by the decree-holder, was correct. 

As, however, certain arguments were presented to their 
Lordships in respect of this point, it is sufficient to say that 
their Lordships are not satisfied that the decision of the 
Subordinate Judge in this respect was wrong. 

For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, India Office. 

K. J.R. Appeal dismissed. 





PRIVY COUNCIL: 
[On appeal from the Supreme Court of Canada. ] 
PRESENT :—Lord ATKIN, Lorp TomLIN, LorD MAcCmIL- 
LAN, Loro WRIGHT AND SIR GEORGE LOWNDES. 


The Minister of National Revenue .. Appellant* 
v. i 
Mrs. Catherine Spooner .. Respondent. 


Canada Income War Tax Act (Revised Statutes of Canada, 1927, ch. 97) 
—Income—Sale of land in consideration of sum in cash and periodical pay- 
ment of royalty—Royalty, if taxable. 


* P, C. Appeal No. 72 of 1932. 27th July, 1933. 


Lord 
Macmillan, 
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The respondents sold to an oil company all her right, title and interest in 
and to 20 acres of her land in consideration of a sum in cash, a block of 
shares, and a royalty of ten per cent. of all the oil produced from the lands. 

In pursuance of the agreement, the Company paid the respondent a sum of 
$9,570°41, being ten per cent. of the gross proceeds of oil produced in the first 
year in satisfaction of the royalty reserved to her. The question was 
whether the sum was of the nature of an “ annual profit or gain” and tax- 
able as ‘income’ under the Income War Tax Act or of a capital nature. 


Held, that the royalties were in effect payment by instalments of part of 
the price of the property sold, that there was no question of profit or gain 
and that the amount was not taxable. 


Commissioners of Inland Revenue v. Morine Steam Turbine Co., (1920) 
1 K. B. 203, referred to. 


Appeal from the Supreme Court of Canada reversing the 
judgment of the Exchequer Court of Canada and setting aside 
the assessment made upon the respondent by the Minister of 
National Revenue. 

C. F. Elliot, K. C. for appellant. 

H. S. Patterson and Horace Douglas for respondent. 

27th July, 1933. Their Lordships’ judgment was delivered 
by 

Loro MacmnLan.—The respondent, Mrs. Spooner, in the 
year 1927 received a sum of $9,570:41 in circumstances set out 
in an agreed statement of facts. The question is whether this 
sum was “income” of the respondent within the meaning of 
the Income War Tax Act (Revised Statutes of Canada, 1927, 
ch. 97). 


It appears that the respondent, who was the owner in 
freehold of a ranch in Alberta, entered into an agreement on 
15th April, 1925, with Vulcan Oils Ltd., a company incorporat- 
ed under the laws of the Province of Alberta, and having for 
its objects “drilling efor and procuring the production and 
vending of oil”. By this agreement the respondent sold to the 
company all her right, title and interest in and to twenty acres 
of her land, “subject to the provisos, conditions and royalties 
hereinafter reserved”. “ In consideration of the said sale” the 
company agreed to pay to the respondent the sum of $5,000 in 
cash on the execution of the agreement, to issue to her 25,000 
fully-paid shares of $1 each in the company, and further to 
deliver to her order “the royalty hereby reserved. 
namely, ten per cent. of all the petroleum, natural gas 
and oil produced and saved from the said lands free of 
costs”. The company undertook to deliver this percentage 
at least once in every 30 days, to keep and make available 
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to the respondent proper books of account showing the 
quantity of petroleum, natural gas and oil produced from the 
lands, and to permit the respondent at all times to enter upon 
and inspect the workings. It was also agreed that the company 
should forthwith acquire the necessary plant and commence 
drilling as expeditiously as possible, and upon oil or petroleum 
being discovered should carry on the operation of pumping or 
otherwise procuring those products from the lands. “In the 
event of oil or gas being discovered in commercial quantities 
on the said lands” the respondent, “as part of the consideration 
for this agreement” covenanted to transfer to the company in 
fee simple the 20 acres already mentioned and also 20 addi- 
tional acres, “reserving always, however, to the vendor the said 
royalty of 10 per cent. of all petroleum, natural gas and oil in 
respect to the” first-mentioned 20 acres. 

The company duly commenced operations, and in the fall 
of 1926 struck oil in commercial quantities. In the year 1927 
the company did not deliver to the respondent any of the oil 
produced, but sold the whole of it, and paid over $9,570-41, 
being 10 per cent. of the gross proceeds, to the appellant, which 
sum she accepted in satisfaction of the “royalties” reserved to 
her under the agreement. When the present question arose the 
respondent had not yet conveyed the lands to the company and 
the title still remained in her own name. 

The respondent in her income-tax return for the year 1927 
reported no income, but she was subsequently assessed to tax in 
respect of this sum of $9,570-41 which she had received from 
the oil company, the amount of the tax being $301-07. The 
Minister of National Revenue, the present appellant, to whom 
the respondent appealed, confirmed the assessment subject “to 
adjustment as to depletion in accordance with S. 4 of Chapter 
12 of the Statutes of 1928”. The respondent having appealed 
to the Exchequer Court of Canada her appeal was dismissed by 
Audette, J. On a further appeal to the Supreme Court of 
Canada the respondent obtained a unanimous judgment in her 
favour, setting aside the assessment. From this judgment the 
Minister of National Revenue has now appealed to His Majesty 
in Council. 

The Income War Tax Act contains the following definition 
of income :— 


“3. (1) For the purposes of this Act ‘income’ means the annual net 
profit or gain or gratuity, whether ascertained and capable of computation 
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as being wages, salary, or other fixed amount, or unascertained as being fees 
r emoluments, or as being profits from a trade or commercial or financial 
br other business or calling, directly or indirectly received by a person from 
y office or employment, or from any profession or calling, or from any 
rade, manufacture or business, as the case may be; and shall include 
e interest, dividends or profits directly or indirectly received from money 
t interest upon any security or without security, or from stocks, or from any 
ther investment, and, whether such gains or profits are divided or distributed 
or not, and also the annual profit or gain from any other source; : 
The Minister in this appeal maintains that the sum in ques- 
tion comes within the words “annual profit or gain from any 


other source”. 


The question whether a particular sum received is of the 
nature of an annual profit or gain or is of a capital nature does 
not depend upon the language in which the parties have chosen 
to describe it. It isnecessary in each case to examine the circum- 
stances and see what the sum really is, bearing in mind the pre- 
sumption that “it cannot be taken that the Legislature meant to 
impose a duty on that which is not profit derived from property, 
but the price of it” (per Hanworth, M.R. in Perrin v. Dickson}, 
quoting previous authorities). It may bethat ordinary mineral 
royalties, though not expressly mentioned in the definition sec- 
tion, are taxable income in Canada, subject to an allowance for 
exhaustion. The term “royalty” occurs in S. 27 of the Act, 
which provides that any non-resident person who receives a 
royalty “for anything used or sold in Canada shall be deemed to 
be carrying on business in Canada and to earn a proportionate 
part of the income derived therefrom in Canada”. This section 
may have been enacted to obviate the argument that the mere 
receipt of royalties is not a carrying on of business, as was de- 
cided in the excess profits duty cases, Commtssioners of Inland 
Revenue v. Marine Steam Turbine Co.2 and Commissioners of 
Inland Revenue v. Korean Syndicate, Lid.8 It seems, however, 
to indicate that some “royalties” at any rate may be taxable 
income under the Act. But the share which the respondent 
became entitled to receive of the oil from the land which she 
had sold to the company was nota royalty in the sense of S. 27, 
or in the ordinary sense familiar in the case of mining leases 
where the lessor stipulates for payment by his lessee of a fixed 
rate per ton of the mineral won. Here there is no relation ‘of 
lessor and lessee. The transaction was one of sale and purchase. 





1. (1930) 1 K.B. 107 at 119. 2 (1920) 1 KB. 193. 
3. (1920) 1 K.B. 598. 
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It may have taken the form which it did because of the un- 
certainty whether oil would be found by the purchaser or not; 
as the value of the land depended on this contingency the price, 
not unnaturally, was made to depend in part on the event. 

The appellant, founding on a passage in the judgment of 
Audette, J., where that learned Judge said: ‘This royalty 
mentioned in the agreement is a reservation operating as an 
exception out of the demise . . . of the profits derived from the 
working and development of this land,” argued that there 
was really no sale to the company of the oil in the land, but only 
a sale of the right to search for oil and reduce it into possession 
on the terms that a percentage of whatever oil was found 
should remain the property of the respondent. But this is not 
really so. The agreement provides fora sale to the company 
of all the respondent’s right, title and interest in the land, 
which includes the right to any oil which it may contain. The 
respondent was not in any sense a joint-adventurer with the 
company in the business of oil prospecting or oil production. 


While their Lordships, of course, recognise that a profit or 
gain may be received in kind as well as in money it is not with- 
out some significance that the respondent bargained to receive 
her share in oil. What she has a right to is so much oil, and 
the fact that she has accepted a sum of money in the year in 
question in lieu of her share of oil does not affect the true posi- 
tion, though no doubt if she had taken her share in oil she 
would have been at the expense of marketing it and might not 
have received anything like the sum actually paid to her by the 
company. 

Their Lordships have to deal with the transaction as they 
find it, namely, with a sale of land in consideration of which the 
purchaser agrees to give the vendor, inter alia, a percentage 
share of the oil to be obtained from theland sold. Capital may, 
no doubt, be expended in the acquisition of an income which, 
in the recipient’s hands, becomes a proper subject of income-tax, 
as was pointed out in the passage quoted by Newcombe, J. 
from the judgment of Rowlatt, J. in Jones v. Commissioners 
of Inland Revenue}. But in the same volume, in a case where 
the liquidators of a company had sold its assets, including cer- 
tain patent rights, to a new company for a sum in cash, a block 


1. (1920) 1 K.B. 711 at 714-8. 
R—12 
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of shares and a royalty on every machine sold, the same 
learned Judge had characterised the royalties as being “in effect 
payment by instalments of part of the price of the property 
which the respondent company had finally disposed of to the 
new company” (per Rowlatt, J. in Commissioners of Inland 
Revenue v. Marine Steam Turbine Co.1). 

Into which category, then, does the present case fall? 
Their Lordships agree with Newcombe, J. that “the case is not 
without its difficulties,” as all cases must be which turn upon 
such Sne distinctions, but they are not prepared to differ from 
the view of the transaction which that eminent Judge took, and 
with which all his colleagues agreed, namely, that “the respond- 
ent has converted the land, which is capital, iato money, shares 
and 10 per cent. of the stipulated minerals which the company 
may win... there is no question of profit or gain, unless it be 
as to whether she has made an advantageous sale of her pro- 
perty.” It was for the Minister to displace this view as being 
manifestly wrong. In their Lordships’ opinion he has failed to 
do so. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed and the judgment of the 
Supreme Court affirmed. The respondent will have her costs 
of the appeal as between solicitor and client. 


Solicitors for appellant: Charles Russel & Co. 
Solicitors for respondent: Lawrence Jones & Co. 


S.R. Appeal dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mk. JUSTICE PAKENHAM WALSH. 
Velayuda Mudali (died) and another .. <Appellanis* (Plain- 

v. tif and Nil) 
The Co-operative Rural Credit Society 
No. A.-203 of No. 55, Ulakottai Vil- 
lage, represented by its President 
Ayyathurai Padayachi and others .. Respondents (De- 
fendanis). 


Co-operative Societies Act (II of 1912) Rules under, R. 14—Reference 
to Assistant Registrar of Co-operative Societies—Passing of award with 


1. (1920) 1 K. B. 193 at 203. 
* S. A. No, 1261 of 1928. 26th April, 1933. 
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direction for sale of mortgaged properiy—Application to Court for execu- 
tion—Procedure—Sale of property pendente lite—Validity—Tronsfer of 
Property Act (IV of 1882), S. 52. 

The Registrar of Co-operative Societies acting under R. 14 of the 
Rules framed under the Co-operative Societies Act is a Court and pro- 
ceedings before him are proceedings before a Court for the application of 
the doctrine of lis pendens. 

Subbi Reddi, In re, (1930) 59 M.L.J. 229, relied on. 

Section 52 of the Transfer of Property Act contains a general rule of 
lis pendens and the principle applies whether S. 52 is in terms applicable or 
not, Where an Assistant Registrar of Co-operative Societies acting under the 
Co-operative Societies Act passed an award by which he directed a mort- 
gagor to pay up the amount due to a Co-operative Society, and after the 
award and the execution petition were filed in Court the mortgaged property 
was purchased by a third person at a private sale, 1 

Held, that the sale in favour of the third person was hit at by the 
doctrine of lis pendens and could not take effect as against the purchaser at 
the Court sale in execution of the award. 

Held further, that the executing Court could not refuse to execute the 
award, nor could it amend it in any way. 

Ahmad Yar v. Co-operative Credit Society, A.I.R. 1926 Lah. 547, relied 
on. 


‘Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 124 of 1926(A. S. No. 13 of 
1926, District Court) preferred against the decree of the Court 
of the District Munsif of Ariyalur in O. S. No. 443 of 1924. 

T. L. Venkatarama Aiyar for appellants. 

K. Bhashyam Aiyangar, B. R. Chakravarty and 
T. R. Srinivasan for respondents. 

The Court delivered the following 

Jupcmzent.—The plaintiff is the appellant. The suit 
relates to two items of property. The A schedule property 
belongs to one Kuppuswami Padayachi and was sold to the 
appellant and two others on 9th December, 1922 (Ex. C). The 
other two vendees sold their share tothe plaintiff on 19th 
December, 1923 (Ex. D). The B schedule property belonging 
to one Thangavelu Padayachi was sold to the plaintiff on 27th 
June, 1923 (Ex. E). The properties were sold as free of 
encumbrance. But plaintiff found that they were both subject 
toa mortgage on 17th August, 1917, for Rs. 460 in favour of 
the Ist defendant, the Co-operative Rural Credit Society of 


Ulakottai Village. Default having been made under the mort- , 


gage to the Co-operative Society, it proceeded by C. C. S. I of 
1922 to obtain an award from the Assistant Registrar of Co- 
operative Societies. An award was passed on 31st August, 
1922, directing the mortgagor to pay the amount. It was filed 
in Court with an execution petition, E. P. No. 1650 of 1922, 


m 
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on 17th November, 1922. Under this execution petition the 
properties were sold on 21st November, 1923 and the Society 
purchased the hypotheca. The sale was confirmed on 22nd 
February, 1924. Plaintiff wanted to redeem the properties but 
his right was denied and it was said that his vendor's right to 
redeem had disappeared. The sale to the plaintiff was subse- 
quent to the filing of the execution petition on 17th November, 
1922 and the main question at issue‘is whether his purchase 
was pendente lite or not. The 2nd respondent is the subse- 
quent purchaser from the Society and his defence is the same 
as that of the Society. The trial Court held that the pro- 
ceedings under Ex. I before the Registrar were proceedings 
before a Court and therefore attracted the provisions of S. 52 
of the Transfer of Property Act. On appeal the Subordinate 
Judge held that the proceedings before the Registrar were not 
proceedings before a Court and therefore S. 52 does not apply, 
but he held that the execution proceedings on the award were 
proceedings under S. 52 and therefore the plaintiffs purchase 
was pendente lite. Against this decision this second appeal has 
been filed. 

It may be more convenient first to discuss the matter from 
the respondents’ standpoint since they contend that the trial 
Court was correct in considering that the proceedings before 
the Registrar were proceedings before a Court. If that is made 
out, except for a general argument, which was not raised at 
all in the Courts below and to which I shall allude later on, it is 
clear that the plaintiff’s purchase was pendenie lite. There is 
one direct decision of this Court that the Registrar of Co-ope- 
rative Societies is a Court for purposes of S. 195, Criminal Pro- 
cedure Code. (In re S«bbi Reddit.) It is a decision, no doubt, of 
a single Judge and is confined to S. 195, Criminal Procedure 
Code, but it is on the exact point and there is no decision to 
the contrary by this Court. In Nanda Lal Ganguls v. Khetra 
Mohan Ghose? it was held that a tribunal constituted by the 
Calcutta Improvement Act is a Court within the meaning of 
S. 195, Criminal Procedure Code. In Queen-Empress v. Munda 
Shettis it was held that a Tahsildar enquiring into revenue 
registry is a revenue Court and In re Nataraja Iyer4 held that 





1. (1930) 59 M.L.J. 229. 2. (1918) I.L.R. 45 Cal. 585. 
3. (1900) I.L.R. 24 Mad. 121. 
4. (1912) LL.R. 36 Mad. 72 at 89: 23 ML.J. 393. 
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a Divisional Officer hearing appeals under the Income-tax Act 
isa Court. In Gopi Nath v. Ram Nathi it was remarked that 
the Registrar of Co-operative Societies or the arbitrators 
appointed by him are given the powers of a Civil Court for 
the purpose of summoning witnesses and that it is laid down 
that their‘award shall be enforceable by a Civil Court in the 
same manner as if it were a decree passed by such a Court. 

For the appellant it is pointed out that an Official Assignee 
is not a Court, Beardsell & Co. v. Abdul Gunni Sahiba, nor is 
a Registrar of Assurances in registering a will a Court for the 
purpose of rendering a statement made by an opposing party in 
an objection petition, a statement made on a privileged occa- 
sion, Krishnammal v. Krishna Ayyangar® (Full Bench of this 
Court), that under the amended S. 195, Criminal Procedure 
Code, a Registrar df Assurances is not a Court for purposes of 
that section, that a revenue officer when exercising jurisdiction 
under Ch. XI of the Estates Laud Act in relation to settlement 
of rents isnot a Court (Rajah of Mandasa v. Jagannayakulut), 
that a District Registrar is also not a Court for the purpose of 
S. 622, Civil Procedure Code, 1882, as the High Court has no 
power to revise his order under that section, Manavala Goun- 
dan v. Kumarappa Reddis and that the Chief Judge of a Small 
Cause Court hearing objections on an election petition acts as a 
persona designata and is not a Court: Lakshmanan Chetty v. 
Kannappar®. 

None of the above instances cited for the appellant deals 
with the Registrar of Co-operative Societies acting under 
R. 14 of the Rules framed under the Co-operative Societies Act. 
Several points with regard to his position may be noted. ‘The 
first is that he is not an arbitrator in the sense in which that 
word is understood under the Arbitration Act or in Sch. II 
of the Civil Procedure Code, and therefore S. 3 of the Evi- 
dence Act which excludes arbitrators from the definition of 
Court is not of much assistance. The essential charateris- 
tic of an arbitrator is that the matter is referred to him by 
consent of both parties. But under R. 14 any one party may 


make a reference to the Registrar and on receipt of such 





1, (1924) LL.R. 47 All. 374 at 376. 2. (1912) I.L.R. 37 Mad. 107. 
3. (1912) 15 I.C. 652 (F.B.). 
4. (1932) M. W. N. 350 at 403 (F.B.). 
5. (1907) L.L.R. 30 Mad. 326 at 327 : 17 M.L.J. 313. 
6. (1926) LL.R. 50 Mad. 121 at 124: 51 M. L. J, 738. 
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reference he is bound to dispose of the case. He can no doubt 
refer it to an “arbitrator” appointed by him or to several arbi- 
trators (the word is used ina special sense here). But his 
position in this matter is that of a Court to whose decision one 
party can compel the other party to submit. Then, it has to be 
noticed that the whole procedure under, R. 14 appears to be 
devised as a short-cut by which the Registrar takes the place 
of the Court, decides a matter which would otherwise have been 
referred to it, and passes an award which becomes a decree of 
a Civil Court having jurisdiction over the subject-matter of the 
decision when that Court is asked to enforce it. Unlike 
revenue officers appointed to fix rents there is no provision that 
the Registrar can disregard contracts between the parties or 
import his own knowledge into the matter. This makes his 
position entirely different from that of such an officer as is 
dealt with in the Full Bench decision, Rajah of Mandasa v. 
Jagannayakului. It is argued that if he were a Court, he 
would be subject to the jurisdiction of the High Court beyond 
that which it can exercise by a wrtt of certiorari. But the fact 
that the High Court has not any other jurisdiction over him 
would not, in the light of the rulings in Queen-Empress v. 
Munda Sheth8 and In re Nataraja Iyer3, prevent his being a 
Court. Neither of the officers in those two cases is subject to’ 
direct control by the High Court. On the whole, following the 
only actual reported decision on the point, of this Court, 
namely, Subbi Reddi, In re4, I hold that the Registrar is a 
Court acting in these circumstances. If that is so, it is clear 
that the plaintiff's purchase was made pendente lite. 


Even if that view is not correct, I agree with the lower 
appellate Court that when once the award has been put before 
a competent Civil Court in execution, as in this case, and the 
Court directs the sale of the mortgaged property, any purchase 
during such proceedings is made pendente lite. No doubt, it 
is true that S. 141, Civil Procedure Code, does not apply 
to execution proceedings but I am not convinced that this 
argument applies to S. 52 of the Transfer of Property 
Act. S. 52 of the Transfer of Property Act isa general ` 





1. 1932 M.W.N. 350 (F.B). 2. (1900) LL.R. 24 Mad. 121. 
3. (1912) LL.R. 36 Mad. 72: 23 M.L.J. 393. 
4. (1930) 59 M.L.J. 229. 
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rule of lis pendens to avoid multiplicity of suits and 
the principle applies whether S. 52 is in terms appli- 
cable or not. It has been held that even sales in invitum 
would fall under it, and the principle has been applied even in 
the case of moveables so that it is a section of very wide 
application. It was argued for the appellant thatin a mort- 
gage suit the 4s commences with the suit but that while ordi- 
narily the lis terminates with the decree, there is an exception 
in mortgage suits if the decree directs the sale of the property. 


That position, however, cannot be maintained because the 
lis may also continue in a syit for specific performance after 
decree: Mati Lall Pal v. Preo Lal Mitral. In Ramasami 
Aiyangar v. Govinda Iyer’ it was laid down that in a mort- 
gage suit the basis of the doctrine of ls pendens after the 
decree is the fact that the property is directed to be sold, and 
not the fact that applications are presented to enforce the terms 
of the decree. Therefore the argument that if the Registrar is 
not a Court the award which he passes can never become a 
decree of the executing Court cannot, I think, be sustained. 
R. 14 (56) of the Rules framed under the Co-operative Socie- 
ties Act, 1912, says that on application to the Civil Court having 
jurisdiction over the subject-matter of the decision or award, 
that Court may enforce that decision or award as if it werea 
decree of the Court. In the case reported in Gladstone Wyllie 
& Co. v. Joosub Peer Mahomed & Co.8 it was held that for 
the purpose of recognising the transfer under O. 21, R. 16, 
Civil Procedure Code, it was the Court in which execution was 
taken that must be deemed to be the Court which passed the 
decree. In Krishnaji Shridhar v. Mahadeo Sakharam4 it was 
held that an award of a Co-operative Officer filed for execution 
in one Court can be transferred by that Court to another Court 
inasmuch as that Court could execute it as if it had passed it. 
Ahmad Yar v. Co-operative Credit Society’ is a decision of 
considerable importance with regard to another argument 
raised. There it was held that a Court executing an award 
under the Co-operative Societies Act has no power to do 
anything except to execute the award as if it were a decree of 
the executing Court, and that an order refusing to do so was 





1. (1908) 13 CW.N. 226. 2. (1916) 31 M.L.J. 839. 
3. ` (1923) 27 C.W.N. 666. 4, (1921) I. L. R. 46 Bom. 128. 
5. ALR. 1926 Lah. 547, 
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appealable. On the other side was quoted Baijnath v. Ahmed 
Musasi Salejt! in which it was held that when an award under 
S. 16 of the Indian Arbitration Act has been filed, the result is 
not that there is a suit in which a decree has been passed but 
that there is an award which is enforceable as a decree, and in 
Jnanendra Mohan Bhaduri v. Rabindra Nath Chakravarty§, a 
case under the Indian Arbitration Act, it was held that a decree 
cannot be passed on the award as is done under Sch. II of the 
Civil Procedure Code. These last two decisions do not, I con- 
sider, throw any light on the question at issue here. It certainly 
cannot be held to be correct law that when a matter has been 
referred to arbitrators and they have submitted an award, 
subsequent to the award being filed in Court the property can 
be sold without such sale falling under the rule of lis pendens. 
Pranjivan Govardhan Das v. Baju? is a direct authority on the 
point. It was there held that the presentation in Court of the 
award obtained by the plaintiff was equivalent to the presenta- 
tion of a plaint for the specific performance of the contract of 
mortgage and the proceedings consequent thereon constituted a 
lis pendens. I stated at the outset that a general argument 
had been raised in this Court for the first time which was not 
raised at all before the Lower Courts and which is in my opinion 
contrary to the pleading in the plaint. It is that R. 14 of the 
Rules framed under the Co-operative Societies Act only enables 
the Registrar to pass a money decree and not a mortgage ` 
decree. The relevant words of the rule are these: 

“Similarly in the case of a dispute relating to a debt due to the Society 
by a member or past member or persons claiming through a member or past 
member, a reference in writing may be made by either party to the Regis- 
trar.” 

It is argued that the only procedure by which a mortgage 
debt can be enforced is by the sale of the mortgaged property 
under O. 34, R. 14, Civil Procedure Code, that under O. 34, 
R. 1, all puisne mortgagees should be made parties to the mort- 
gage suit, and that if the decree in a mortgage suit doesnot 
order the sale of the mortgaged property, the property could 
not be sold unless a proper suit is brought in the way prescrib- 
ed by Ss. 65, 86, 88 and 99 of the Transfer of Property Act: 
Chundra Nath Dey v. Burroda Shoondury Ghoset. It is 





1. (1912) IL.R. 40 Cal. 219. 
2. (1932) 64 ML.J. 341 (P.C.). 3. (1879) LL.R. 4 Bom. 34,, 
4. (1895) L L. R. 22 Cal. 813 at 816. 
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argued that there might be puisne mortgagees who are not 
members of the Society and over whom the Registrar could 
have no control and itis urged that if the Registrar could 
pass a mortgage decree there would have been more elaborate 
and specific rules as to the parties to be added, the form o£ the 
decree, etc. On the other side, it is pointed out that a great 
part of the loaus of these Societies are granted on mortgages 
(vide By-law 44, page 35 of the Manual). The legal question 
raised is no doubt of very great importance and the arguments 
of the learned Advocate for the appellant have considerable 
weight. But in the present case, I do not think the ques- 
tion arises for several reasons. The plaint recognises the 
decree distinctly. In paragraph 8 it says: 

“As the hypothecation effected in favour of the defendant Co-operative 
Rural Credit Society was a transaction which took place prior to the sale 
effected in favour of the plaintif, the plaintif is entitled to pay to the 


defendant the amounts, etc., due under the decree passed in respect of the 
said bond and redeem the hypotheca ” 


There is no doubt that if the decree had not ordered the 
sale of the property the plaintiff would have been the first to 
rely on such a fact. In this particular case there was no 
possibility of making the plaintiff a party either to the proceed- 
ings before the Registrar or to the execution proceedings 
because his purchase was subsequent to the award and also to 
the institution of the execution proceedings. In my opinion the 
executing Court could not refuse to execute the award nor 
could it amend it in any way. That is laid down in Ahmad 
Yar v. Co-operative Credit Soctetyi. It is no doubt the deci- 
sion of a single Judge but with respect I entirely agree with it. 
It cannot be said that on the face of it the award was passed 
without jurisdiction. It is just possible that if the plaintiff 
brought a regular suit to set aside the award on the ground 
that such an award is not contemplated by R. 14, he might 
possibly succeed on the legal arguments now addressed to me. 
But certainly it cannot be said that the award was on its face 
one passed without jurisdiction. The Court was therefore 
bound to execute it and a subsequent purchaser had no more 
rights against the purchaser at the Court sale in execution of 
the decree than his vendor had. It was the business of the 
latter to have paid up the decree amount at least before the 
confirmation of the sale: Har Shankar Prasad Singh v. Shew 
Gobind Shaws. 

1, ALR 1926 Lab. 547. 2. (1899) LL.R. 26 Cal. 966 at 970. 

R—13 
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In the result, therefore, the decree of the lower appellate 
Court is confirmed and the second appeal is dismissed with 
costs (one set). 

B. V. V. , Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sir Vera Ramrsam, Kt., Offy. Chief Justice 
AND MR. JUSTICE VENKATASUBBA Rao. 


Vythilinga Pandara Sannadhi .. Petitioner* in both (1st 


Defendant in both) 
v. 
G. Ranganadha Mudaliar and 
others .. Respondents in both (1st 
and 2nd Plaintiffs and 2nd 


and 3rd Defendants). 


Madras Hindu Religious Endowments Act (II of 1927), S.73 (D) (a) 
and (2)—Kattalat—A religious endowment within the meaning of S.9 (11) 
—Suit for removal of trustes—Maintainabslity—Cl. (2)-—Scope of— 
“Except as provided by this Act"—Meaning of —“ Kaitalais”—Two senses 
of the word. 


The words in cL (2) “any suit claiming any relief ” are comprehensive 
and are not confined to those suits only claiming such reliefs as are mentioned 
incl (1). 

A kattalai is a religions endowment within the meaning of S. 9 (11) of 
the Act. By reason of the prohibition contained in cl. (2) of S. 73, a suit for 
the removal of the trustee of a kattalai, relating, as it does, to the administra- 
tion or management of a religious endowment, is not maintainable. 

The expression “except as provided by this Act ” does not mean merely 
“contrary to the provisions of this Act”; it means “ except under the provi- 
sions of this Act”, The terms are not confined to the procedure governing 
the suit for they are intended to lay down the substantive law also. 

S. 73 (1) of the Act is by no means exhaustive of the auits that may be 
brought in respect of the administration or management of a religious 
endowment. Desirability of amendment pointed out. 

Per Ramesam, J~—The word “kaitalai” is used in two senses. In the 
sirict sense, it is a religious endowment, the subject of which is the perform- 
ance of some kind of religious duty in the temple for the spiritual benefit of 
some other individual, In the looser sense the temple itself is the beneficiary 
and the kattalais are only a number of separate trusts. If the kattalaiin 
question is a kattalai in the strict sense, a suit is not maintainable in respect 
of its administration or management under S. 73 of the Act. 


Petitions under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
orders of the District Court of East Tanjore at Negapatam, 
dated the 3rd March, 1933 and made in O. S. Nos. 8 and 7 of 
1931, respectively. 





* C. R Ps. Nos. 875 and 876 of 1933. 11th September, 1933. 
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K. Rajah Aiyar for B. R. Chakravarty Aiyangar and 
4. M. Krishnaswami Aiyangar for petitioner. 

A. V. Viswanatha Sastri for K. S. Desikan for respondents. 

The Court delivered the following f 

Jupements. Venkatasubba Rao, J.—These Civil Revision 
Petitions raise a question of some importance regarding the 
construction of S. 73 of the Madras Hindu Religious Endow- 
ments Act (II of 1927). 


Two suits were filed in the Lower Court, the plaintiffs being 
the members of the Board of Control of Sri Thyagarajaswami 
Temple, Tiruvarur. One of them was for the removal of the 
1st defendant, described as the hereditary trustee of the kattalai 
known as Annadana Kattalai; the other related to the Abisheka 
Kattalai, in regard to which also the ist defendant is the 
hereditary trustee. Various allegations of misconduct are made 
in these suits against the Ist defendant, and the suits were filed 
both under S. 73 of the Hindu Religious Endowments Act and 
S. 92 of the Code of Civil Procedure. The consent of the 
Advocate-General under S. 92 was obtained, as also the consent 
of the Board under S. 73. A preliminary issue was raised in 
these suits, which runs thus: 

“ Is the suit sustainable inlaw and has this Court jurisdiction to try it?’ 

The learned District Judge of East Tanjore having decided 
that issue in the affirmative, the Ist defendant has filed the 
present Civil Revision Petitions, questioning the correctness of 
the order. : 

Section 73 is in the following terms :— 


“(1) The Board or Committee having jupisdiction over any math or 
temple or any person having interest and having obtained the consent of the 
Board may institute a suit in the Court to obtain a decree— 

(a) appointing or removing the trustee of a math or excepted temple, 

(b) vesting any property in a trustee, 

(c) declaring what proportion of the endowed property or of the 
interest therein shall be allocated to any particular object of the endowment, 
or ý 

(d) granting such further or other relief as the nature of the case 
may require. 

(2) Sections 92 and 93 and R. 8 of O. 1 of the first schedule of the 
Code of Civil Procedure, 1908, shall have no application to any suit claiming 
any relief in respect of the administration or management ofa religious 
endowment and no suit in respect of such administration or management shall 
be instituted except as provided by this Act.” 


Section 73 (1) (a) mentions only a “math or excepted 
temple” but does not refer to a kattalai. Under that section 
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the petitioner contends that no suit can lie for the removal of a 
trustee of a kattalai. The contention is based upon the terms of 
cl. (2) of the provision quoted above. Under the same clause 
it is further contended that even under S. 92 of the Code of 
Civil Procedure these suits do not lie. This view of the section 
is in my opinion well founded. Cl. (2) consists of two parts, 
and I shall deal first with the earlier portion. That enacts, that 
S. 92 (I omit the words not material for the present purpose) 
shall have no application to any suit claiming any relief in 
respect of the administration or management of a religious 
endowment. The expression “religious endowment” is thus 
defined in S. 9 (11): 

“' Religious endowment’ or ‘Endowment’ means all property belonging 
to, or given or endowed for the support of, maths or temples or for the 
performance of any service or charity connected therewith and includes the 
premises of maths or temples but does not include gifta of property made as 
personal gifts or offerings to the head of a math or to the archaka or other 
employee of a temple.” 

That definition is wide enough to include the case of a kattalai. 
Now, the words of the first part of S. 73 (2) construed as they 
stand, refer to “any suit claiming any relief,” the terms are 
quite general and comprehensive and are not confined to those 
suits only claiming such reliefs as are mentioned in cl. (1). 
The argument of Mr. A. V. Viswanatha Sastri, the respondents’ 
learned counsel, that the ambit of cl. (2) is no wider than that 
of cl. (1), does not commend itself tome. His contention 
involves that the words “ any suit claiming any relief” are used 
in a restrictive sense, although that interpretation is opposed to 
the plain and natural meaning of the words. When the section 
says “ any relief”—words free from all ambiguity—why should 
they be construed as meaning “ such reliefs as are mentioned 
above”? Granting that any doubt remains, that is dispelled by 
the very clear and plain terms of the second part of cl. (2). 
That provides that “ no suit in respect of such administration 
or management, shall be instituted except as provided by this 
Act”. In regard to this part at any rate, it cannot possibly 
be suggested that it is merely complemental to S. 73 (1), for 
it refers to “this Act” generally and not to any particular 
provision of the aforesaid section. By no stretch of language 
can the words “this Act” be construed as meaning “a parti- 
cular provision of this Act”. The situation then is this: 
Cl. (2) consists of two parts. The second part cannot obviously 
be regarded as restrictive in its scope or as being merely 
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dependent upon S. 73 (1). It would be wrong to apply two 


different tests to the two different parts which compose the . 


same clause. If my construction then of the first part of 
cl. (2) is right, it follows thai the words there clearly exclude 
the applicability of S. 92 to the suits in question, as they relate 
to the administration or management of a kattalai, which, as I 
have shown, is a religious endowment under the Act. 


I shall now proceed to the second part of S. 73 (2) which 
reads thus: 

“No suit in respect of such administration or management shall be 
instituted except as provided by this Act.” 

The point we have to decide really turns upon the 
construction to be placed upon the expression “except as 
provided by this Act”. In Vythtlinga Pandara Sannadhi v. The 
Temple Committee, Tinnevelly Circle Curgenven, J. (in a 
judgment with which Cornish, J. agrees) construes the expres- 
sion as meaning “ contrary to the provisions of this Act”. The 
learned Judge recognises that this construction puts a strained 
sense upon the words, but feels obliged to adopt that view in 
order to avoid certain difficulties, which he thinks would other- 
wise result. In arriving at that conclusion, he dissents from 
his own earlier view expressed in Ranganayaki Bat Ammal v. 
Shiverama Dubay and follows a decision of Wallace, J., 
Alagappa Chettiar v. Arunachalam Chetiy8. In the last 
mentioned case Wallace, J. observes thus: 

“Therefore, if the Act sets out the provisions under which such a suit 
shall be instituted, the present suit will not lie unless such provisions are 


complied with, But I do not find that the Act does lay down provisions 
for a suit of this kind.” 


Again, Cornish, J. in Appeal No. 374 of 1930 (unreport- 
ed) has made some observations in the same sense. I have 
carefully gone through the judgments in the cases referred to 
above and I am satisfied that the expressions of view on this 
point by the learned Judges in Vythtlinga Pandara Sannadht v. 
The Temple Committee, Tinnevelly Circlel and: Appeal No. 374 
of 1930 (decisions of Benches of this Court) are obiter and are 
not therefore binding upon us. In the first of these two cases 
the plaintiff sued to establish his right as the hereditary trustee 
of acertain temple. Afier stating that such a suit relates to a 





1. (1931) LL.R. 54 Mad. 1011: 61 M.L.J. 815. 2. (1929) 58 ML.J. 104. 
: 3. A. L R 1927 Mad. 338. 
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personal right, Curgenven, J., if I may say so with respect, 
very rightly points out: 


“Now in the first place, it appears to me very doubtful whether a suit by 
a trustee to establish his hereditary right to his office, is a suit in respect of 
the administration or management of the religious endowment to which the 
trusteeship appertains.” 


Then after dealing with the scope of S. 92 of the Code of 
Civil Procedure the learned Judge goes on to observe: 


“For this reason alone I do not think that sub-sec. (2) of S. 73 of the 
Act opposes any bar to the institution of a suit like the present.” 


That was decisive of the case and sufficient to dispose of 
it; but assuming that his view, namely, that a suit to establish a 
personal right is outside the scope of S. 73 may be wrong, he 
proceeds to deal with the construction of the words “as pro 
vided by this Act” occurring in the closing part of the section. 
The decision on that point was, in my opinion, therefore not 
necessary for the determination of the case before him. Now 
turning to Appeal No. 374 of 1930, the only question that arose 
was, whether a suit for directing accounts was or was not 
covered by S. 73 of the Religious Endowments Act. That 
question was answered in the negative, and the observations on 
the meaning of the expression we have now to construe, were 
obiter. In my opinion, the proper meaning to be placed upon 
the words is, “except under the provisions of this Act”. There 
is no reason to construe the terms as being confined in their 
application to the procedure governing the suit, for in their 
plain and natural sense they are intended to lay down the 
substantive law also. 

A comparison of the eight clausesof S. 92 (1), Civil Pro- 
cedure Code, with the, several provisions occurring in the body 
of the Hindu Religious Endowments Act, will show that the 
framers of the last-mentioned Act intended (whether they 
succeeded in giving effect to that intention is quite another 
matter) to deal with every aspect of the administration or 
management of religious endowments in the same manner as 
S. 92 was designed to deal with. 

Taking first the case of non-excepted temples, S. 51 relates 
to the appointment of non-hereditary trustees; S. 54, disquali- 
fications of trustees [cf. S.92 (1) (a) and (b)]; S. 57, settle- 
ment of schemes [cf. S. 92 (1) (g)]; S. 59 deals with safe- 
guards as to accounts; Ss. 45 to 47 may also be referred to in this 
connection [cf. S. 92 (1) (d)];S. 73 (1) (b) and (c) deal 
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with the vesting of property and with declarations as to what 
proportion of the endowed property shall be allocated to any 
particular object [cf. S. 92 (1) (e)]; S. 76 deals with the let- 
ting, selling, etc., of the trust property [cf. S. 92 (1) (f)]. 

Next taking the case of maths and excepted temples, Ss. 62 
to 65 relate to settlement of schemes [cf. S. 92 (1) (g)]; S. 73 
(1) (a) deals with the appointing and removing of trustees 
[cf. S. 92 (1) (a) and (b)]; S. 73(1) (b), with vesting of 
property [cf. S. 92 (1) (c)]; S.73 (1) (c), with declarations 
as to proportion, etc. [cf. S. 92 (1) (e)] and S. 76, with the 
letting, selling, etc. of the trust property [cf. S. 92 (1) (f)]. 

The above analysis cannot in the very nature of things be 
either exact or exhaustive. But the point I want to make is, 
that the Legislature, while repealing S. 92, Civil Procedure Code 
(the repeal, I need hardly point out, is only to the extent of the 
endowments dealt with by the Act), has endeavoured to provide 
for all the matters which had been dealt with by the repealed 
provision; at the same time, the bar to the institution of suits 
contained in the last clause of S. 92 baving also been repealed, 
it became necessary to re-enact a provision on the lines of the 
repealed clause. That was why the closing words were added, 

“No suit in respect of such administration or management shall be insti- 
tuted except as provided by this Act.” 

There is some force in Mr. Viswanatha Sastri’s contention 
that these words are wider, and seem to be more comprehensive, 
than the corresponding repealed words of S. 92 (2); but I do 
not think it was intended to extend the prohibition beyond what 
was decided by numerous cases to be the effect of the bar con- 
tained in that abrogated section. If this be borne in mind, it 
will be seen that there is no real conflict between the view I 
have taken and the actual decisions, apart from the dicta, in the 
cases cited before us. 


It must be confessed that there are lacuna in the Act—for 
instance, no effective provision has been made in regard to the 
directing of accounts [cf. S. 92 (1) (¢), Civil Procedure Code] 
—and that difficulty has been felt in Appeal No. 374 of 1930 
already referred to. Again, no suitable provisions appear to 
have been enacted in regard to kattalais, it being doubtful 
whether S. 54 (in respect of non-excepted temples) and Ss. 62 
to 65 (in respect of maths and excepted temples), which deal 
with settlement of schemes, are applicable to kattalais; and 
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similarly there are no provisions, as we are now holding, in 
regard to appointment or removal of trustees in respect of suck 
endowments. I may parenthetically point out that it is also 
doubtful whether S. 73 (1) (b), which refers to vesting of 
property in trustees, is applicable to kattalais. “It is far 
better,” observes Lord Campbell in Coe v. Lawrancel, ‘ that 
we should abide by the words of a statute than seek to reform 
it according to the supposed intention”. The Hindu Religious 
Endowments Act is a recent one and there can be no difficulty 
in the legislature suitably amending it to remedy the defects, 
which the cases brought to the Court reveal. 

The result is, that in my opinion the Civil Revision 
Petitions must be allowed, and I agree in the order pro- 
posed by my learned Officiating Chief Justice. I also concur 
with what he says at the close of his judgment, regarding any 
application for amendment of the plaint. 

Officiating Chief Justice.—I agree with the judgment of 
Venkatasubba Rao, J. just pronounced. A study of the scheme 
of the Hindu Religious Endowments Act shows that it is intend- 
ed tobe a comprehensive piece of legislation, (1) providing 
for all kinds of suits relating to the administration or manage- 
ment of all Hindu religious endowments, and (2) making Ss. 92 
and 93 of the Civil Procedure Code as well as the Religious 
Endowments Act (XX of 1863) inapplicable to such suits. The 
latter object has been achieved by S. 8 of the Act and by S. 73 
(2), first part. While the first part of S. 73 (2) makes Ss. 92 
and 93 of the Civil Procedure Code inapplicable to suits in 
respect of the administration or management of Hindu religious 
endowments, the second part proceeds to say that such suits 
shall not be filed except as provided by this Act. The second 
part was enacted on the assumption that every suit in respect of 
the administration or management of Hindu religious endow- 
ments is actually provided for in the Act. Unfortunately this 
assumption, though in the main justifiable, turns out not 
altogether correct. S.73 (1) and the other sections of the Act 
which are enumerated by my brother (an enumeration which 
it is unnecessary for me to repeat) provide for various suits in 
respect of the administration or management of non-excepted 
temples and mutts and excepted temples; but, unfortunately, 





1. (1853) 1 El. & BL 517: 118 E. R. 529. 
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there is no section providing for a suit iu respect of the admi- 
nistration or management ofa kattalai. Undoubtedly kattalais 
are also covered by the definition of a religious endowment in 
S.9 (11). That being so, they are included in the prohibition 
of S. 73 (2) but the counter-part of such prohibition, namely, 
a provision in the Act providing fora suit in respect of the 
kattalais, is lacking. The proper place for it probably would be 
S.73 (1) (a). As my learned brother has pointed out, it is 
far better that we should point out a difficulty of this kind 
facilitating immediate amendment of the Act rather than strain 
the language of the Act and hold that kattalais are governed by 
S. 73 (1) or conversely that the prohibition of S. 73 (2) does 
not apply to them, so as to avoid the lacuna. 


Some reliance is placed by the respondents upon my judg- 
ment in A. S. No. 374 of 1930. In that case myself and my 
brother Cornish, J. were not considering the question whether 
the Acb appliesto kattalais by which I mean whether the Act 
provides for suits in respect of the administration or manage- 
ment of kattalais. That question was not before us though in 
the course of the argument by the learned advocates reference 
was made to kattalais and the possibility of there being a difi- 
culty in S. 73 so far as the kattalais are concerned. What was 
held in that case by us was that the actual suit which was the 
subject of that appeal and which related to a temple was not 
maintainable in the form in which it was framed. It was a suit 
to recover money due on an examination of the accounts, to 
recover several items of movable property including vahanams, 
jewellery of the temple and documents, such as promissory 
notes belonging to the temple and to recever damages for acts 
of misfeasance and malfeasance on the part o1 the trustees. 
We held that such a suit was not maintainable under S. 73 of 
the Act which permits suits for certain reliefs on payment of a 
Court-fee of Rs. 50 and we held that the suit in that case did 
not fall under S. 73. The learned advocate for the respondents 
urged, in reference to the argument that such a suit was not 
maintainable under S. 73, that, if it was not permitted under 
S. 73, no other suit would be possible because he contended that 
any other suit was prohibited under S. 73 (2). In meeting this 
argument I suggested as a possible construction that such a suit 
would not be prohibited under S. 73 (2) because under the first 
part, S. 92 of the Code of Civil Procedure is made inapplicab le 
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not to all suits for the administration or management of a 
religious endowment but only to suits mentioned in S. 73 (1) 
and the second part of S. 73 (2) would not compel the filing of 
such a suit under the Act because the second part applies only 
to the suits referred to in the first part. In dealing with the 
first part of S.73 (2) Ihappened to refer to the decisions in 
V ythtlinga Pandara Sannadht v. The Temple Committee, Tinne- 
velly Circle1, Ranganayaki Bat Ammal v. Shivarama Dubay 
and Chandukchand v. Vedachala Chetiiar8 and I proceeded 
to observe that those decisions also related in a sense to the 
administration or management of religious endowments. A 
different reply might have been suggested with reference to the 
argument of the learned advocate, vis., that the suits in those 
cases did not strictly relate to the administration or management 
of religious endowments and therefore S. 92 was not rendered 
inapplicable to those- suits and therefore the prohibition of 
S. 73 (2) also did not apply to those suits. Similarly the suit 
relating to the appeal then before us was not a suit relating to 
the administration or management of a religious endowment 
and probably S. 92 was not rendered inapplicable to it by S. 73 
(2). But whether S. 92 is applicable or not suits merely to 
recover money found due by the defendant on the taking of 
accounts and to recover property belonging to the trust but in 
the possession of the defendant and to recover damages for a 
tort committed by the defendant would always be maintainable 
under the general law and may not fall under S. 92 even, and 
they certainly would not be suits relating to the administration 
or management of religious endowments. Whether the 
suggestion in that judgment by which I actually met the 
learned advocate’s arguments is the correct way of meeting 
them or whether the suggestion which I would now make is 
the better way of meeting them depends upon what is the exact 
meaning of the words ‘‘administration or management of a 
religious endowment”. If the words “any suit claiming 
any relief in respect of the administration or management 
of areligious endowment” are taken strictly and are con- 
fined to suits the object of which is to obtain a reform or 
change in the administration or management of a religious 
endowment, then the suits covered by the decisions already 


1. (1931) I. L. R. 54 Mad. 1011: 61 M.LJ. 815. 2. (1929) 58 M. L. J. 104. 
3. (1931) LL. R. 55 Mad. 549: 62 M.L J. 180. 
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mentioned and also the suit which was the subject of 
the appeal before us would not fall under the prohibition of 
S. 73 (2). But if the words “administration or management 
of a religious endowment” are taken in a looser and wider 
sense, then the three suits in the decisions cited by me and the 
suit then before us would be such suits and it would be possible 
to hold that S. 92 would not be inapplicable to them only by 
saying that the prohibition in S. 73 (2) relates only to suits 
permitted in S. 73 (1). That the possibility of a stricter sense 
of the words “administration or management of a religious 
endowment” was in my’mind is clear from the words “in a 
sense” in my judgment. In another sense, a stricter sense, they 
would not be suits relating to the administration or management 
of an endowment in which case S. 92 is not inapplicable and 
moreover under the general law some of the suits are themselves 
maintainable. The second suggestion might also have been 
mentioned in that judgment. But anyhow that judgment has 
nothing to do with the question whether a suit in respect of the 
administration or management of a kattalai is maintainable 


under S. 73 (1) and neither myself nor my brother Cornish, J. ~ 


gave any opinion in connection with that matter. I therefore 
agree with my brother in holding that a suit in respect of a 
kattalai strictly so called is not maintainable under S. 73 (1). 
The learned advocate for the respondents then urged 
another argument before us that the word ‘kattalai’ has got two 
senses, a stricter and a looser sense, and that, in this case, the 
trustee of a kattalai is a trustee of the temple. In the stricter 
sense it is a religious endowment, the object of which was the 
performance of some kind of religious duty in the temple for 
the benefit of some other individual or institution outside the 
temple. In this sense the temple is not the beneficiary but some- 
thing has got to be done in the temple for the spiritual benefit 
` of the beneficiary. In the looser sense there is no outside 
institution or individual who is the beneficiary but the temple 
itself is the beneficiary. That there are two such senses appears 
from the judgment of Muthuswami Ayyar, J. in Vythilinga 
Pandara Sannadhi v. Somasundara Mudaliarl, which was a case 
relating to this very temple before us, namely, the Sri Thiaga- 
rajaswami Temple at Tiruvalur; and the possibility of the 
kattalais in this temple being merely a number of separate 


1. (1893) L L. R. 17 Aad. 199, 
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trusts also appears from the judgment of myself and Cornish, 
J. in Ramanatham Chettiar v. Balayee Amma. But however 
we do not mean to express a final opinion on this point because 
it is very inconvenient to do so. It was raised for the first time 
in this Court during the argument of this Civil Revision 
Petition. It was not raised in the first Court and we have not 
got the benefit of a judgment of the first Court after a 
consideration of the facts of the case and it is possible that both 
parties have not adduced evidence with reference to this matter. 
If the trial Court deals with this point, it is possible for the 
parties to question the correctness of the decision in a first 
appeal and the Judges dealing with the first appeal will deal 
with it unhampered by any expression of our opinion in this 
Revision Petition. We permit the plaintiff to amend his plaint, 
if he thinks necessary, by addition of any further allegation to 
enable him to raise this point and we leave this point open for 
consideration by the trial Court. At present we confine our 
decision merely to‘this, namely, that if kattalais in this suit are 
kattalais in the stricter sense so called the suit is not maintain- 
able. 


In the circumstances of the cases we make no order as to 
costs. 


S.R. Pettitons allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENntT:—Mr. Justick KrisHNAN PANDALAI AND Mr. 
JUSTICE CURGENVEN. — 
Panakkatan Sankaran 

v. a ant) 

The District Board of Malabar through 

its President T. M. Moidu Saheb 
Bahadur and another 


.. Appellant* (2nd Defend- 


Respondents (Plaintiff 
and Ist Defendant). 


Contract Act (IX of 1872), Ss. 56 and 139-—-Auction to contractors 
of the right to collect tolls—No provision for risk in sale notice—Monsoon 
weather causing breaches and break-down of bridges—Suspension of traffic 
— Whether an implied condition could be read into the contract—Whether 
contract would be said to have ceased owing to unforeseen occurrences. 


A District Board put the right to collect tolls at 3 toll-gates, E, M and J, 
to auction and E and M gates were knocked down for certain sums to the 
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defendant in one suit and J gate was knocked down to the Ist defendant in 
the other suit for a specified amount. These sums in both the suits became 
payable on certain kists; but it happened that the monsoon of the year was 
of exceptional severity leading to floods and to the ultimate destruction of 
bridges that lay on the roads to the toll-gates in question. 

But temporary arrangements to carry traffic were effected by means of 
causeways and ferries, pending reconstructions, for a period of 34 months and 
the normal trafic was resumed only after that period of repair and construc- 
tion of bridges. The contractors after having paid certain amounts out of 
the total due, defaulted in the payment of the balances, although they conti- 
nued to collect tolls throughout the year, and applied to the Board for 
remission on the ground of loss of receipts owing to collapse of bridges. The 
Board remitted certain amounts out of the total due and sued the contractors 
for the balances when they were not paid. The defence was that the contracts 
came to an end because they were incapable of fulfilment and during the 
3% months when suspension of traffic continued it must be taken that the 
contract was avoided under S. 56 of the Contract Act. The position thus 
was, whether the destruction of the bridges hy floods was an event which 
parties could not have foreseen or made provision for. 

Held, that when CL. 6 of the sale notice provided that “the sales will be 
subject to all risks, claim for compensation will not be entertained,” a 
temporary suspension of traffic owing to break-down of a bridge must clearly 
fall within the risks contemplated by the parties. If it was to be held that 
the destruction of a bridge was in the nature of an ordinary risk, there was 
nothing exceptional or unreasonable in the length of the actual period about 
34 months during which traffic had been interrupted. No implied condition 
could be read into the contract suitable to the circumstance of the case. 

On the contention that when the lease clause 6 provided that if payment 
of kist fell into arrears “ the toll will be liable to be re-sold . .. or conducted 
under amani” the adoption of that course by the Board would have diminished 
the contractor’s liability, and therefore the Board ought to have resorted to it, 


Held, that in the first place since the contractor would have been liable 
for any deficit on re-sale, there was no proof that his liability would have 
been lessened; and secondly, that the alternative of re-sale or contract upon 
amani was one entirely within the opinion of the Board and neither contractor 
nor surety could ask that as a condition of discharge of his obligations such 
a course should be adopted. The case did not fall within S. 139 of the 
Contract Act. 


Appeal against the decrees of the District Court of North 
Malabar at Tellicherry, dated the 28th,March, 1928 in O. S. 
Nos. 27 of 1926 and 2 of 1927. 

B. Sitarama Rao, C. S. Krishnamurti Aiyar and 
A. K. Balakrishnan for appellant. 


B. Poker for respondents. 
The judgment of the Court was delivered by 


Curgenven, J.—The two suits out of which these appeals 
arise were brought by the District Board of Malabar to 
recover the balance due from toll-gate contractors in regard 
to the rentals of three toll-gates upon the road between Telli- 
cherry and Mercara, Coorg. The claims have been decreed. 
In A. S. No. 317 of 1928 (O. S. No. 27 of 1926) the appellant 
(2nd defendant) is the contractor’s surety, and two toll-gates 
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.leased to a single contractor are involved, Eranjoli, two miles 


from Tellicherry, and Merumpuzha, 12 miles from Tellicherry. 
In A. S. No. 391 of 1928 the appellant is the contractor himself, 
and the claim relates to Irutti toll-gate, about 26 miles from 
Tellicherry. 


The right to collect tolls at the toll-gates is put up to auction 
annually. The suits relate to the sale for the period Ist April, 
1924 to 31st March, 1925. The Eranjoli and Merumpuzha 
gates were knocked down to the Ist defendant in O. S. No. 27 
for Rs. 7,020 and Rs. 7,000 respectively. The Irutti gate was 
knocked down to the Ist defendant in O. S. No. 2 for 
Rs. 11,100. These sums weré payable in certain kists. It so 
happened that the monsoon of the year 1924 was of exceptional 
severity, leading to serious floods. The road on which these 
toll-gates lie crosses two rivers by means of bridges—one, the 
Irutti bridge, a quarter of a mile west of the Irutti toll-gate, the 
other, the Kuttupuzha bridge, six miles to the east of it. On 
the 12th July both these bridges were carried away by floods. 
Pending reconstruction, temporary bridges were erected at 
Irutti by 31st October, but at Kuttupuzha not until the 10th 
December. At the latter place, however, a ferry capable of 
carrying carts was installed from 12th October. Thus from 
31st October both rivers became again passable, and the through 
cart traffic between Coorg and the Coast, from which the toll- 
gates largely derive their receipts, was able to resume after an 
interval of about 34 months. By the time these breaches occurred, 
the contractor of the Eranjoli and Merumpuzha gates had paid 
a sum of Rs. 7,010 out of a total due of Rs. 14,020, and the 
contractor of the Irutti gate a sum of Rs. 4,490 out of a total 
of Rs. 11,100. They defaulted in the payment of the balances, 
although they continued throughout the rest of the year to collect 
tolls, and applied to the Board for remission on the ground of 
loss of receipts owing to the collapse of the bridges. The 
Board considered that no remission was needed in the case of 
the Eranjoli gate, but remitted sums of Rs. 2,915 and Rs. 4,625 
respectively out of the amounts due upon the Merumpuzha and 
Irutti gates. The present suits are for the sums remaining due. 

The defence common to both suits is that the contracts 
came to an end because they were incapable of fulfilment. An 
unforeseen accident precluded, for a substantial part of the 
year, the collection of tolls, and at some time during the 
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33 months during which the suspension of traffic continued, it 
must be taken that the contract was avoided, under S. 56 of 
tbe Contract Act. 

For illustrations of this principle reference has been made 
to a class of English cases of which a few examples may be 
mentioned here. A ship was chartered from Ist March, 1917 
for 10 months, and before the commencement of the period it 
was requisitioned by the Government and was not released 
until February, 1919. It was held in Hirji Muljt v. Cheong 
Yue Steanishtp Company, Lid.1 that there had been in 1927 
a frustration of the charterparty which forthwith brought to an 
end the whole contract. Another case of this kind is the Bank 
Line case, Bank Line, Limited v. Arthur Capel &Co.*&. Then 
there are what are known as the Coronation cases, of which 
an example is afforded by Krellv. Henry3. The defendant 
hired a flat upon the route for the two days upon which the 
Coronation processions were to take place, agreeing to pay a 
sum of £75. The contract contained no express reference to 
the Coronation. Owing to the King’s illness the ceremony was 
postponed, and the defendant refused to pay the balance of the 
rent agreed upon. It was held that there was an implied term 
in the contract that the processions should take place, and that 
by the non-happening of these events the contract was frustrat- 
ed. Another case embodying the same principle is Metropoli- 
tan Water Board v. Dick, Kerr & Co. 

Now the principle upon which these cases were decided is 
that the occurrence which rendered the contract incapable of 
execution was of a kind not within the contemplation of the 
parties when the contract was signed, and for which they 
would have made provision if its posSibility could have been 
foreseen. Lord Sumner in Bank Line, Linusted v. Arthur Capel 
& Co.% cites Lord Watson in Dahl v. Nelson, Donkin & Co.8 
as authoritatively explaining the legal theory as follows :— 


“There may be many possibilities within the contemplation of the con- 
tract of charterparty which were not actually present to the minds of the 
parties at the time of making it, and, when one or other of these possibilities 
becomes a fact, the meaning of the contract must be taken to be, not what 
the parties did intend (for they had neither thought nor intention regarding 
it), but that which the parties, as fair and reasonable men, would presumably 
have agreed upon if, having such possibility in view, they had made express 
provision as to their several rights and liabilities in the event of its occur- 
rence.” 


1. (1926) A.C. 497. 2. (1919) A.C. 435. 
3. (1903) 2 K.B. 740. 4. (1918) A.C. 119. 5. (1880-81) 6 A.C, 38 





112 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


The same learned Judge in Hirji Mulji v. Cheong Yue 
Steamship Company, Lid.1 says: 

“The doctrine of frustration rests upon a term or a condition implied in 
the contract. In contemplation of law the parties, 1f they had anticipated 
and had taken into consideration the events which ultimately frustrated the 
object of their adventure, would have made provision for it, and, again in 
contemplation of law, the legal operation of those events npon the contract is 
the very thing for which that term would have provided. Hence, in implying 
that term to give a foundation for a legal conclusion, the law is only doing 
what the parties really (though sub-consciously) meant to do themselves.” 


The question thus is whether the destruction of the bridges 
by floods was an event which the parties could not have fore- 
seen or made provision for. Clause 6 of the sale notice provided 
that, ‘The sales will be subject to all risks. Claims for compen- 
sation will not be entertained.” Was this a risk which cannot 
reasonably be brought within the operation of this clause? It 
cannot be said, in general terms, that the risk of an interruption 
to the traffic by weather conditions—by the formation of 
breaches, landslips, etc., could not have been foreseen and pro- 
vided for. Such accidents are common enough on ghaut roads 
during the monsoon, and are perhaps the most likely cause of a 
suspension of traffic, certainly at that time of the year. There 
is a clause No. 15 in the conditions of lease which even makes 
the toll-contractor responsible for reporting when any bridge 
within half a mile of his toll-gate is in danger, and for taking 
emergency steps to protect it when it is threatened at times of 
flood. The duty is doubtless laid upon him in part at least 
because it is to his interest that the bridge should not be damag- 
ed. A temporary suspension of traffic owing to the break- 
down of a bridge must therefore, we think, clearly fall among 
the risks contemplated by the parties. But it is said that the 
floods of 1924 and the damage they caused were unprecedent- 
ed, and could not have been within the contemplation of the 
parties; in other words, that interruption of the through route 
by weather conditions for more than a certain time was of the 
nature of an unforeseen contingency. We think that if it is to 
be held that the destruction of a bridge was in the nature of an 
ordinary risk, there was nothing exceptional or unreasonable in 
the length of the actual period—about 34 months—during which 
the through trafic was interrupted. We are unable to read 
into the contract any implied condition, suitable to the 





1. (1926) A. C. 497 at 504. 


L&vr] THE MADRAS LAW JOURNAL REPORTS. 113 


circumstances of this case, which we are satisfied the parties 
would have framed had the possible need for it occurred to them. 


But the defence set up must fail, we think, on another 
ground. The contract did not in fact cease to be executable, 
and the contractors continued to discharge their Functions up 
to the end of the year. Even during the period when the 
bridges were down, the evidence shows that a certain amount 
of traffic was paying toll at Merumpuzha, and a good deal 
more at Eranjoli, which commands the Wynaad route from 
Coorg. Even at Irutti, which lies between the two bridges, the 
learned District Judge’s remark that there was local cart 
trafic between Irutti and Kuttupuzha has not been 
contradicted. There is ground to suppose that during the 
heavy monsoon period, when the breaches occurred, cart 
traffic is light, and that the heavy traffic, yielding the bulk of 
the toll income, occurs between the months of December and 
May. In all probability, therefore, the contractors never had 
any intention of pleading that their contracts were frustrated 
until after they had availed themselves of the right to collect 
tolls for the remainder of the year, and upon this footing 
had obtained remissions from the District Board. Those 
remissions were made ex gratia, and we think that there is 
no defence to the legal claim to the balance of the contract 
amounts. 

The appellant in O. S. No. 317 puts forward as surety a 
further defence, based upon Cl. 6 of the conditions of lease. 
That clause provides that if payment of kist falls into arrear 
“the toll will be liable to be re-sold . . . or conducted under 
amani”. It is said that this course wouJd have diminished the 
contractor’s liability, and that therefore the District Board 
ought to have resorted to it. But in the first place, since the 
contractor would have been liable for any deficit on re-sale, 
there is no proof that his liability would have been lessened. 
And, secondly, the alternative of re-sale or contract upon 
amani is one entirely within the option of the Board, and 
neither contractor nor surety can ask that, as a condition of 
the discharge of his obligations, such a course should be adopt- 
ed. The case does not fall within S. 139 of the Contract Act, 
nor are the cases cited, Philips v. Foxallt and Wulff v. Jays, 
pertinent to it. 





1. (1845) 7 Q. B. 666. 2. (1845) 7 Q. B. 756. 
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We dismiss the appeals with costs. 
K. C. Appeals dismissed. 


sanee maae eee, 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 
PRESENT:—LorD THANKERTON, Logp ALNESS AND SIR 
LANCELOT SANDERSON. 


Diwan Ramsaran Singh .. Appellani« 
v. 
Thakur Mahabir Sewak Singh and others .. Respondents. 


Hinds Law—Marriage—Sudras—Katar (or sword) marriage—V alidity 
of. 
Among Sudras a marriage in the katar form (in which the bride is given 
to the bridegroom’s sword or dagger in place of to the bridegroom) is not a 
valid marriage, in the absence of proof that the ordinary ceremonies of a 
Hindu marriage were performed, and the issue of such a connection is not 
legitimate. G 
Maharaja of Kolhapur v. Sundaram Ayyar, (1924) L L. R. 48 Mad. 1 
and Ramasami v. Sundaralingasams, (1894) LL.R. 17 Mad. 422, referred to. 
Appeal No. 53 of 1932 from a judgment and decree of 
the Court of the Judicial Commissioner, Central Provinces, 
dated the 16th December, 1929, reversing the decree of the 


District Judge of Bilaspur, dated the 23rd December, 1927. 


The question for determination on the appeal was whether 
the plaintiff-appellant was entitled to succeed to the Lafa Zemin- 
dari as the legitimate son of the deceased Zemindar, Dehraj 
Singh by his katar wife, Mt. Ful Kuar. The Appellate Court 
held that there was no legal impediment to Dehraj Singh’s con- 
tracting a valid marriage with Ful Kuar, but that there was no 
proof that Dehraj Singh married Ful Kuar in any of the 
recognised forms of marriage. 

De Gruyther, K.C. and Parikh for appellant. 


The respondents did not appear at the hearing. 


7th December, 1933. Their Lordships’ judgment was 
delivered by 


Lorn THANKERTON.—The appellant brought the present 
suit in the Court of the Additional District -Judge at Bilaspur 
for a declaration that he is entitled to succeed to the Lafa 
Zemindari estate as the son of the late Zemindar Diwan 





*P, C. Appeal No. 53 of 1932. 7th December, 1933 
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Dehraj Singh. The family tree, so far as material, is as 
follows :— ee 


ee Singh. 


| 
Deo Singh 


Dehraj Singh 
d. 16th February, 1910. - d. Pea 
= Wives, Mahabir Sewak Singh 
(Respondent 1). 
l. L 
Mt. Amrit Kuar Mt, Ganesh Mt. Dulaurin Mt. Ful Kuar : 


d. 1922 Kuar d. 1913. 


Kuar 
(Respondent 2), (Respondent 3). | 
Ram Saran Singh 
(Appellant). 
It is not disputed that the appellant is the son of Dehraj 
Singh by Musammat Ful Kuar, and the only question in the 
appeal is as to the legitimacy of the appellant, that is to’say, 
whether there was a valid marriage between Dehraj Singh and 
Ful Kuar. The appellant no longer maintains that he is enti- 
tled to succeed even if he is illegitimate. It is also clear that, 
failing the appellant, the first respondent is entitled to succeed 
to the Zemindari. i 
The District Judge decreed the suit in the appellant’s 
„favour on the 23rd December, 1927, but, on an appeal by the 
first respondent, the Court of the Judicial Commissioner, on 
_the 16th December, 1929, set aside the decree of the District 
Judge and dismissed the suit, which has led to the present 
appeal. The second and third respondents support the appel- 
lant’s case and are only pro forma respondents. 


The Lafa Zemindari is impartible and inalienable and is 
subject to the rule of primogeniture. There are seven such 
zemindaris in the Bilaspur District; at the time of the Settle- 
‘ment in or about 1867 the Zemindars of all of them recorded 
themselves as Kanwars, an aboriginal tribe. But since that 
date it appears that they have come to call themselves Tanwars 
‘and have been adopting some of the customs of, and have been 
claiming to be, Kshatriyas. In the present suit an attempt by 
the respondent to establish that Kanwars and Tanwars could 
not legally intermarry has been rejected by both Courts below, 
and it has been held that Tanwars and Kanwars are both Sudra 
.sects,and that they can legally intermarry. Accordingly, it 
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must be taken that Dehraj Singh, a Tanwar, and Ful Kuar, a 
Kanwar, could legally marry. 

In 1900 Dehraj Singh, who had married three wives, but 
had no children by any of them, was anxious to have a son to 
succeed him in the zemindari, and took the advice of the Brah- 
mins, who advised him to marry a fourth wife by a different 
form of marriage, viz., the katar form, so as to keep off the 
evil effects of stars. Mt. Ful Kuar, who was the girl selected, 
was staying with her grandfather at Bijaybhawan, a hamlet of 
Mouza Bagdara, but, instead of marrying her there, Dehraj 
Singh sent a palki with a katar, or dagger, inside it, to bring 
her to Lafa. The palki was accompanied by his brother, Deo 
‘Singh, and others, and brought her to Lafa. 

The appellant’s case is that, after the arrival of Ful Kuar 
at Lafa, where she was received by the three wives of Dehraj 
‘Singh, the usual ceremonies of a Hindu marriage were per- 
formed, the bride being given away by her uncle. Evidence to 
this effect was given by the two surviving wives of Dehraj 
Singh, Ganesh Kuar and Dulaurin Kuar, and four other wit- 
nesses. The Trial Judge accepted this evidence, but it was 
rejected by the Court of the Judicial Commissioner for the 
reasons set out in the judgment, and the acceptance or rejection 
of this evidence will determine the question in this appeal. Its 
rejection rests on its inconsistency with the documentary evi- 
dence and the conduct of the parties. The evidence as to who 
performed the obsequies of Dehraj Singh and Amrit Kuar is 
conflicting, and is not of material assistance. Their Lordships, 
-after a careful consideration of the whole evidence, have 
reached the conclusion that this evidence does not satisfactorily 
prove that Dehraj Singh was married to Ful Kuar by the 


` ordinary ceremonies of a Hindu marriage. It is a remarkable 


fact that this assertion was made for the first time in the oral 
pleadings in the present suit on the 9th April, 1924, by the 
appellant’s pleader, when he stated: 


“Musst. Ful Kuar was a virgin and married to Dehraj Singh by 
ordinary form of marriage and not by katyar form. <A katyar wife even is 
a legally-wedded wife in the caste of the parties. It is denied that Musst. 
Ful Kuar is mistress of Dehraj Singh.” 


Prior to the above statement Ful Kuar had aparece been 
referred to as a katar or katyar wife and her marriage had been 
described as a katar or katyar marriage. Counsel for the-appel- 


-lant contended that the use of a katar, presumably as represent- 
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ing the bridegroom, for the unusual incident of bringing the 
bride to be married in the bridegroom’s house, was only a 
prelude to the ordinary ceremonies of marriage, but that it gave 
tise to the description of the marriage as a katar marriage. On 
the other hand, the oral pleading above referred to clearly 
regarded the katar marriage as a form of marriage distinct from 
the ordinary form of marriage. It is therefore important to 
ascertain in what sense these expressions were used in the docu- 
ments and by the witnesses, as the latter were agreed that, except 
in the case of Ful Kuar, a katar marriage is unknown among 
the Tanwars or Kanwars, or, indeed, the Sudras. It appears 
to have been accepted throughout the case that the katar form of 
marriage was peculiar to Kshatriyas, and the appellant so states 
in his case in this appeal, though he maintains that the form 
merely consists in the bridegroom sending a palki for the bride, 
instead of going for her himself, the ordinary ceremonies not 
being dispensed with. 


There is no evidence in the present case as to the exact form 
of the katar marriage among Kshatriyas, but reference was 
made in the caseof Maharaja of Kolhapur v. Sundaram Ayyarl, 
from which it may be gathered that among the Tanjore Rajas 
there was a practice of sword marriages, in which the wife was 
married to the sword in place of being married to the Raja, 
while there is also mention of the sword or dagger being used 
in course of an ordinary marriage to denote the inferior caste 
of the bride. 


Counsel for the appellant also referred to the case of Rama- 
sami Kamaya Naik v. Sundaralingasams Kamaya Natk3, in 
which two or three instances were proved of the use of a 
dagger in course of an ordinary marriage to denote inferiority 
of caste of the bride among the Zaptur Zemindars, who are 


Sudras, but no one in the present case appears to have been 


aware of this exceptional case. 


Not a single witness in the present case suggest that the 
katar was used to denote the bride’s inferiority of caste. On 
the contrary, Dulaurin Kuar’s evidence is that the katar wife 
was first sought for among Tanwar Kshatriyas, and Kanhai- 
singh, who was one of those sent out in search of a bride, states 
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that Ful Kuar was a Tanwar. Although Ganesh Kuar denies 
that any girl of Tanwar caste besides Ful Kuar was searched 
for, she does not suggest that the katar was used to denote 
inferiority of caste. 


A perusal of the oral evidence and the documents satisfies 
their Lordships that the expression katar marriage is used 
therein as denoting a form of marriage distinct from the 
ordinary form of marriage, the distinction being that the bride 
is given to the bridegroom’s sword or dagger in place of to the 
bridegroom, and it seems reasonably clear that this view has 
been taken by both the Lower Courts and by the pleaders in 
those Courts. It is perhaps sufficient to refer to the evidence of 
the two surviving widows of Dehraj Singh. Ganesh Kuar, after 
stating in detail the performance of the ordinary ceremonies at 
Ful Kuar’s marriage, said “ the marriage was performed in the 
same manner as our marriages. The same customs and rites 
were gone through in this and our marriages,” and, in cross- 
examination, she stated: “ Mt. Ful Kuar was not married under 
katar form of marriage.” It is true that she adds: “I do not 
know what is meant by katar form of marriage,” but that can 
hardly be accepted from one who had used the phrase so often, 
as will be seen from the documents. Dulaurin Kuar states: 


“Atthe time of my bhanwar my husband had a katar in his hand; 
katar is indispensable in marriage ceremonies. My marriage will not be 
called katar marriage. Musst. Ful Kuar’s marriage would not be called 
katar marriage. It would be called an ordinary marriage, just as mine, 
because it was performed in the same manner. The katar which was sent 
in the palki was subsequently held by Dehraj Singh at the time of the seven 


rounds of marriage.” S 


In their Lordships’ opinion, most important documentary, 
evidence is to be found in the letter of Dehraj Singh to the 
Deputy Commissioner, Bilaspur, dated the 16th February, 1910, 
a few hours before his death. The Trial Judge held that the 
signature of Dehraj Singh was genuine, but found that the 
document was signed at a time when Dehraj Singh was not in 
full possession of his mental faculties. The Court of the Judicial 
Commissioner disagreed with this finding, as they were unable 
to find any evidence to support it, and the appellant does not 
challenge that view, but maintains that it was signed under the 
influence of Deo Singh,.his brother. Their Lordships are 
unable to find sufficient evidence to support that contention, and 
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they accept the document ‘as expressing the mind of Dehraj 
Singh. The letter is in the following terms :— 
“I have made a report about my illness on I'5th February, 1910. Now 


I have no hope that I shall survive. So I make the following disposition of 
my Lafa samindart. The same be sanctioned. 


“ (1) After me my real nephew, Babu Mahabir Sewak Singh, minor son 
of my brother, Thakur Deosingh, be held owner of this s1mindari belonging 
to me. As he is minor, mutation of this samindari be made in the name of 
Amrit Kuwar first, and after her in that of Musst. Ganesh Kuwar, and after 
her, in that of Dularin Kuwar. Musst. Fula Kuwar is my wife by katar 
marriage. She has a son by name Babu Ramsharan Singh aged about 
10 years. They and their family should be maintained from the szmindart. 
Thakur Deosingh shall manage this samindars now also as he did before and 
be appointed sar barakkar.” 

It will be noted that Dehraj Singh distinguishes Ful Kuar 
from his other three wives as being his wife by katar marriage, 
and that he makes provision for maintenance of her and the 
appellant, who, if legitimate; would be entitled to succeed to 


the zemindari under the rule of primogeniture. 

On the death of Dehraj Singh, in accordance with his 
wishes and with the consent of every one, including Ful Kuar, 
mutation was made in favour of Amrit Kuar. AI three 
widows agreed in describing Ful Kuar as a wife by katar 


marriage, and Ful Kuar states: “I was married by katar,” - 


and added that she did not aim at succeeding to the gadi, either 
on her own behalf or on behalf of her son. 

On the death of Amrit Kuar in February, 1922, mutation 
was made by consent into the name of Ganesh Kuar. Deo 
Singh had died in 1912 or 1913 and Ful Kuar had died in 1913. 
In the statements taken by the Sub-Divisional Officer, both 
the surviving widows refer to the deceased Ful Kuar as a katar 
widow, and the appellant stated: ° 

“I am the son of Must. Ful Kuar, the fourth widow of Diwan Dehraj 
Singh. I am the son of Ful Kuar married under the katar system by my 
father. The katar system was recognized as the legal marriage among the 
Tawarsand in consequence I am the legal heir to the estate. My step-mother 
Must. Ganesh Kuar is willing to carry on the sumindart business in person 
to which I have no objection.” 

About a year later, Ganesh Kuar and Dulaurin Kuar agreed 
to hand over the estate to the appellant, and Ganesh Kuar seated 
him on her lap and applied Tilak to his forehead, and made 
over to him the estate and the keys of the treasury. On the 6th 
March, 1923, Ganesh Kuar applied for mutation of names in 
favour of the appellant; this application was opposed by the 
respondent, and the application was rejected, leaving the 
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appellant to bring the present suit. But it is noteworthy that in 
her statement Ganesh Kuar stated: 

“Must. Ful Kuar was married Ly katar ceremony allowable in‘ our 
caste. . . . He (the zemindar) married three wives in order to have 


an issue from them, but when he became disappointed he had recourse to this 
sort of marriage.” : 


Despite the challenge of the validity of the katar marriage 
by the present respondent in his written statement in the muta- 
tion proceedings, there is no suggestion by Ganesh Kuar of 
her present assertion that the ordinary ceremony of’ a Hindu 
marriage was performed. f 


It will thus be seen that throughout the documentary evi- 
dence above referred to the marriage of Ful Kuar is treated as 
a katar marriage and as a form of marriage different from the 
ordinary form of marriage; and, further, that it is only subse- 
quent to the death of Amrit Kuar that it is maintained to bea 
valid marriage, entitling the appellant to succeed to the zemin- 
dari and that, until the oral pleading in the present case, the 
validity of the katar marriage is the sole ground on which the 
appellant’s claim is based. Finally, when the performance of 
the ordinary ceremonies is first suggested, it is in order to 
distinguish them from a katar marriage. 

In these circumstances, their Lordships find themselves 
unable to differ from the conclusion of the Court of the 
Judicial Commissioner that the evidence as to the performance 
of the ordinary ceremonies is not satisfactory and that the 
appellant has failed to prove his case. The learned Trial Judge 
failed to give due effect to Dehraj Singh’s letter of the 16th 
February, 1910, the effect of which is reinforced by the later 
documentary evidence. 

Their Lordships will therefore humbly advise His Majesty 
that the judgment of the Court of the Judicial Commissioner of 
the 16th December, 1929, should be affirmed and the appeal 
should be dismissed. As the respondents have not appeared, 
there will be no order as to costs. 

Solicitors for appellant: T. L. Wilson & Co. 

Respondents ex parte. 


K. J. R. — Appeal dismissed. 


+ 
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~ PRIVY COUNCIL. 
ie appeal from the High Court of Judicature at Fort William 
in Bengal. ] 


PRESENT :—Lorp MACMILLAN, SIR JOHN WALLIS AND SIR 
GEORGE LOWNDES. 


Sir Rajendra Nath Mike jee ahg others. ` sy Appéllanise 
v. 7 
The Commissioner of Income- -tax, Bengal oe te Respondent. 


Income-tax Act (XI of 1922), ny 34—Construction—-Income | which has 
“escaped” assessmeni— Meaning of-—No time last for making assessment 
Validity of assessment made or completed after expiry of the tas year. 


Ordinarily, and apart from the two cases coming within the purview of 
S. 34 of the Income-tax Act, 1922 (us., (1) where income has escaped 
assessment in any year, and (2) where income has been assessed at too 
low a rate in any year), there is no time limit prescribed, or necessarily im- 
plied, in the Act within which an assessment must be made or completed; 
and an assessment made after the expiry of the tax year is valid. 

Semble: Even in the two cases to which S. 34 applies, if a notice is 
served within one year after the expiry of the tax year, the subsequent 
assessment or re-assessment may be made at any time and not necessarily 
within the year following the tax year. 


The expression “has escaped assessment” in S. 34 cannot be read as 
equivalent to “has not been assessed,” nor can income which has already been 
duly returned (under S. 22) for assessment be said to have “escaped” assess- 
ment within the statutory meaning merely because the assessment_on income 
‘so returned was not made (under S. 23) within the tax year. 


Income has not “escaped” assesainérit within the meaning of S. 34 if 
there are pending at the time proceedings for the assessment of the assessee’s 
income which have not yet terminated ina final assessment thereof: In re 
eS Basantlal, (1930) LLR. 58 Cal. 909, approved. 


“Appeal No: '85-of- 1932 from a~judgment of ‘the High 
Court, Calcutta (Rankin, C.J., C.C. Ghose and Buckland, JJ:y, 
dated: the 18th February, 1932, on. a ‘reference of questions of 
law made by the Commissioner.of Income-tax under S. 66 of 
the, Indian Inéome-tax Act. ms bee : sat 

The ‘appeal raised the question of” ie true ianea of 
S. 34 of the Income-tax Act, and_particularly. of the’ expressinn 
“has ‘escaped assessment” in that section’ ~ 

The assessment on the appellants was made under S, 23, sub- 
sec. (1) on the 8th November, 1930, for the year 1927-28 in pursu- 
ance of a notice under 5. 22 issued on the 7th April, 1927, and 
they contested the validity ‘of that assessment on the ground’ that 
as the income for the year 1927-28 was not asséssed in that year, 
such income had “escaped” assessment in that yéar and could only 
be made liable to tax after the expiry of the year 1928-29 by a 
notice under S. 34 issued within the year 1928-29, and that no such 
notice was ever issued. 
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The High Court overruled the appellants’ contention. The 
learned Chief Justice (Rankin), who delivered the judgment of 
the Court, observed: 

“The assessees contend that the Act requires every assessment to be 
completed within the year of assessment; otherwise, so they maintain, the 
assessee either escapes tax altogether or the Income-tax Officer muat begin 
proceedings afresh under S. 34 by service of notice under S. 22 (2), that is, 
by a fresh demand for a return of income. This contention is said to be 
based upon a consideration of Ss. 34, 35 and 50 of the Act, but in my opinion 
it is altogether baseless. The Act nowhere says that an assessment must be 
completed within the year of assessment; so far as completion is concerned 
there is no time limit. The initiation of proceedings for assessment may 
however be subject to the time limit imposed by S. 34.” 


A.M. Latter, K. C. and H. C. Marks for appellants. 
Dunne, K. C. and Reginald Hills for respondent. 


7th December, 1933. Their Lordships’ judgment was 
delivered by 


Lorn Macmim.tan.—On the 8th November, 1930, the In- 
come-tax Officer for District V, Calcutta, made an assessment 
order on Burn & Co., anunregistered finm carrying on business 
in Calcutta, assessing them to income-tax and super-tax for the 
year 1927-28, under S. 23 (1) of the Indian Income-tax Act, 
1922. The main question in the present appeal, in which the 
individual partners of Burn & Co. are the appellants, is whether 
it was competent to make this assessment on the firm after the 
expiry on the 3lst March, 1928, of the year in respect of which 
the assessment was made. 


The explanation of the delay in making the assessment is 
as follows. It appears that towards the end of the year 1926-27 
the partners of the registered firm of Martin & Co., which also 
carried on business in Calcutta, purchased the business and 
assets of Burn & Co. The purchase was effected not by or on 
behalf of the firm of Martin & Co., but by the partners of that 
firm as individuals who contributed funds for the purpose 
proportionally to their shares in Martin & Co. and became 
partners in Burn & Co. with the same shares therein as they 
held in Martin & Co. In the year 1927-28 Martin & Co. was 
a registered firm while Burn & Co. was unregistered. Under 
the Income-tax Act registered and unregistered firms are 
differently taxed in various important respects. 


On the 7th April, 1927, the Income-tax Officer of District I 
issued a notice to Burn & Co. under S. 22 (2) calling for a 
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return of their total income for the year to the 31st March, 
1927, with a view to assessing them for the year 1927-28. A 
similar notice was issued to Martin & Co. on the 8th April, 1927, 
by the Income-tax Officer of District IL. When they issued 
these separate notices the Income-tax Officers were unaware that 
the business of Burn & Co. had been bought by the partners of 
Martin & Co. Onthe 24th September, 1927, Martin & Co. 
made a return of their total income in compliance with the 
notice issued to them in April, and on the 13th January, 1928, 
Burn & Co. made their return. Meantime the purchase of the 
business of Burn & Co. by the partners of Martin & Co. having 
come to the knowledge of the Income-tax authorities, Burn & 
Co.’s file was transferred to the Officer dealing with District II, 
and on the 25th February, 1928, he made an assessment on 
Martin & Co. in respect of the combined incomes returned by 
Martin & Co. and Burn & Co. on the footing that the business 
of Burn & Co. had become a branch of the business of Martin 
& Co. 


Martin & Co. appealed against this assessment, and after 
sundry procedure, which need not be detailed, the High Court, 
on the 16th May, 1930, held that the income of a registered 
firm cannot for the purposes of the Act be aggregated with the 
income of an unregistered firm, but that the income of each 
must be separately assessed, irrespective of the fact that the 
persons interested in the profits of both concerns are the same. 
Before pronouncing this decision, the High Court had, by a 
reference back to the Commissioner, ascertained that the busi- 
ness of Burn & Co. had been bought, not with any funds 
belonging to Martin & Co., but with other funds belonging to 
the individuals who were the partnersin Martin & Co., and 
that the intention of the purchasers was to embark on a 
separate venture unconnected with Martin & Co. 


In consequence of this decision the assessment which had 
been made on Martin & Co. was amended by the elimination 
therefrom of the income returned by Burn & Co., and on the 
8th November, 1930, an assessment, being the assessment under 
appeal, was made on Burn & Co. on their income as returned by 
them on the 13th January, 1928. The partners of Burn & Co. 
appealed against this assessment to the Assistant Commissioner, 
by whom it was confirmed. They then, under S. 66 (2), re- 
quired the Commissioner to refer certain questions of law to 
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the High Court. The questions as framed by the Commissioner 
and referred by him, were as follows :— 


“1, Whether the assessment made under S. 23 (1) on the petitioners on 
8th November, 1930, for the year 1927-28 in pursuance of the notice under 
S. 22 (2), issued on them on 7th April, 1927, was a legal assessment? 


2. Whether proceedings can now lie against Messrs Burn & Co. in view 
of the fact that final and conclusive assessments have now been made on 
Messrs. Martin & Co. and on their individual partners? 


3. Upon a true construction of the Indian Income-tax Act must not any 
assessment be completed within the year of assessment or in the event of 
such assessment not being so completed, is not the only remedy open to the 
Income-tax authorities to proceed under S. 34?” 

The High Court answered the first and second questions in 
the affirmative and the third question in the negative, whereupon 
the present appeal was taken. 

The argument of the appellants was that on a sound con- 
struction of the provisions of. the Income-tax Act it is 
incompetent to make any assessment to tax after the expiry of 
the year for which the tax is charged except in the cases 
provided for in S. 34. That section played so important a part 
in the debate that it may be well to quote it in full:— 

“34. If for any reason income, profits or gains chargeable to income-tax 
has escaped assessment in any year, or has been assessed at too low a rate, 
the Income-tax Officer may, at any time within one year of the end of that 
year, serve on the person liable to pay tax on such income, profits or gains, 
or in the case of a company on the principal officer thereof, a notice contain- 
ing all or any of the requirements which may be included in a notice under 
sub-sec. (2) of S.22 and may proceed to assess or re-assess such income, 


profits or gains, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub-section: 


Provided that the tax shall be charged at the rate at which it would have 
been charged had the income, profits or gains not escaped assessment or full 
assessment, as the case may be.” = 

The appellants were not able to point to any express provi- 
sion of the Act limiting the time within which an assessment 
must be made. In particular, S. 23, under which the assess- 
ment in question purports to have been made, contains no such 
limitation. They relied, however, on inferences which they 
sought to draw from other sections of the Act, and especially 
from S. 34. The language of the Act is no doubt naturally suited 
to the normal case of taxation carried through all its processes 
within the compass of the tax year, but their Lordships do not 
find in any of the sections to which they were referred, apart 
from S. 34, any provisions which would justify the importation 
into the Act of an implied prohibition against the making of an 
assessment after the expiry of the tax year. Nor does S. 3, 
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when it is examined, support the appellants’ contention. That 
section applies to two cases, vis., (1) the case where income has 
escaped assessment in any year, and (2) the case where income 
has been assessed at too low a rate in any year. In either of 
these cases a notice calling for a return may be issued and an 
assessment or re-assessment may be made of such income as has 
escaped assessment or has been assessed at too low a rate in the 
tax year, but such notice may be served only within one year 
after the expiry of the tax year. The inferences which the 
appellants asked their Lordships to draw from those provisions 
were: (1) that it is only in the cases to which S. 34 applies 
that an assessment can be made after the expiry of the tax year, 
and (2) that if a case does fall within either of the cases to 
which S. 34 applies, no assessment can be made after the expiry 
of the tax year unless it is made within the year following the 
tax year, or at least unless a notice calling for a return is made 
within the year following the tax vear. 


It will be observed that under S. 34, if a notice is served 
within one year after the expiry of the tax year, the subsequent 
assessment or re-assessment may apparently be made at any 
time after service of the notice and not necessarily within the 
year following the tax year. It would be odd if in this case the 
assessment could be made more than a year after the expiry of 
the tax year, while in the normal case, where a return is made 
within the year, the assessment could not be made a day after 
the expiry of the tax year. Their Lordships do not accept the 
inference sought to be drawn from S. 34, that it is only where 
income has escaped assessment in the tax year, or has been 
assessed too low in that year, that an assessment may be made 
after the expiry of the tax year. It may be that in the two 
cases to which the section applies if no notice is served within 
the year following the tax year, no subsequent assessment or 
re-assessment can be made of the income which has escaped 
assessment or been assessed too low, but that is not to say that 
in no other case can an assessment be made after the expiry of 
the tax year. 


The appellants, however, submit that this is a case of 
income escaping assessment within the meaning of S. 34. 
Assessment, they argue, is a definite act, indeed the most 
critical act in the process of taxation. If an assessment is not 
made on income within the tax year then that income, they 
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submit, has escaped assessment within that year, and can be 
subsequently assessed only under S. 34 with its time limitation. 
This involves reading the expression “has escaped assessment” 
as equivalent to “has not been assessed”. Their Lordships 
cannot assent to this reading. It gives too narrow a meaning 
to the word “assessment” and too wide a meaning to the word 
“escaped”. That the word “assessment” is not confined in the 
statute to the definite act of making an order of assessment 
appears from S. 66 which refers to “ the course of any assess- 
ment”. To say that the income of Bum & Co. which in 
January, 1928, was returned for assessment and which was 


‘ accepted as correctly returned, though it was erroneously 


included in the assessment of Martin & Co., has “ escaped ” 
assessment in 1927-28 seems to their Lordships an inadmissible 
reading. The fact that S. 34 requires a notice to be served 
calling for a return of income which has escaped assessment 
strongly suggests that income which has already been duly 
returned for assessment cannot be said to have “ escaped ” 
assessment within the statutory meaning. Their Lordships find 
themselves in agreement with the view expressed in Lachhiram 
Basanilal v. Commissioner of Income-iax, Bengali, by the 
learned Chief Justice (Rankin) at p. 118: “Income has not 
escaped assessment if there are pending at the time proceedings 
for the assessment of the assessees’ income which have not yet 
terminated in a final assessment thereof.” It may be that if no 
notice calling for a return under S. 22 is issued within the tax 
year then S. 34 provides the only means available to the Crown 
of remedying the omission, but that is a different matter. 

Their Lordships find it sufficient for the disposal of the 
appeal to hold, as they do, that the income of Burn & Co. did 
not “escape assessment” in the year 1927-28 within the meaning 
of S. 34 and that. consequently the serving of a notice within 
the year 1928-29 was not an essential prerequisite of a valid 
assessment of that income. As there is no other time limit 
prescribed, or necessarily implied, in the Act, the assessment of 
8th November, 1930, was therefore not out of time, and the 
first question was correctly answered by the High Court in the 
affirmative and the third question in the negative. 

The appellants had another argument against the valid- 
ity of the assessment. Their Lordships share the difficulty 


1. (1930) 5 LT.C. 114: 1. L. R. 58 Cal. 909, 


V 
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experienced by the learned Chief Justice in appreciating it. It 
was directed to the second question stated by the Commissioner 
and appears to turn on the fact that after the judgment of the 
High Court on Martin & Co.’s appeal final and conclusive 
assessments were made on Martin & Co. and the individuals 
composing that partnership without including tlie income of 
those individuals as partners of Burn & Co. Their income as 
partners of Burn & Co. then, it is suggested, “ escaped assess- 
ment” because, as expressed in the sixth and seventh reasons 
appended to the appellants’ case, the partners of Burn & Co. 
were (in the absence of an assessment on the firm) liable to be 
assessed individually on their shares of the firm’s profits and 
while they were so liable they were finally assessed (as partners 
of Martin & Co.) without any of their shares inthe profits of 
Burn & Co. being included. In their Lordships’ opinion the 
amendment of Martin & Co.’s assessment by the elimination of 
Burn & Co.’s profits with a view to the separate assessment of 
the latter cannot in any proper sense be described as an escape 
from assessment of the income of Burn & Co. or of the firm’s 
partners. The second question was therefore rightly answered 
in the affirmative by the, High Court. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. The appellants must pay the respondent’s 
costs. 

Solicitors for appellants: Theodore Goddard & Co. 

Solicitor for respondent: Solicitor, India O ffice. 

K.J.R Appeal dismissed. 

PRIVY COUNCIL, 
[On appeal from the High Court of Judicature at Allahabad. ] 

PRESENT:—Lorn MACMILLAN, Sık JoHN WALLIS AND 
SIR GEORGE LOWNDES. 

The Commissioner of Income-tax, United 


Provinces of Agra and Oudh .. Appellani* 
v. 
Tehri-Garhwal State, through Ram Pra- 
sad, principal officer .. Respondent. 


-Income-tax Act (XI of 1922), Ss. 3 and 66—Scheme of taxation— 
Liability to tax in the year of assessment upon income of previous year— 


* P.C. Appeal No. 89 of 1932. Ist December, 1933, 
Allahabad Appeal No. 2 of 1932. 
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Judgment of High Couri on reference of questions of law, if not appealed 
against, is binding between the parties. 


Obstter: The scheme of taxation under the Income-tax Act, 1922, 
isa definite departure from the system prevailing under the previous 
Income-tax Act of 1918. By S.3 of the Act of 1922 the tax to be charged 
for any year is in respect of income of the previous year. The intention of 
S. 3 is not to treat the income of the previous year merely asa measure of 
the unascertained income of the year of assessment, but to tax the assessee in 
the year of assessment upon the income received by him in the previous year. 


In re Behari Lal Mullick, (1927) LL.R. 54 Cal. 630, referred to 


Upon a reference of questions of law made by the Commissioner of 
Income-tax under S.66 of the Act, the judgment delivered by the High 
Court, if not appealed against (see S. 66-A), is binding between the parties 
(te., the Income-tax authorities on the one hand and the asseasee on the 
other), and such judgment, whether right or wrong, must govern the 
relations of the parties in the particular case. 


Appeal No. 89 of 1932 from a judgment of the High 
Court, Allahabad, dated the 6th November, 1931, on a refer- 
ence by the Commissioner of Income-tax under S. 66 of the 
Income-tax Act, 1922, whereby the opinion. of the Commis- 
sioner upon the questions raised by the case was overruled 
and answers were given to the questions in favour of the 
respondent-assessee. 


The question for determination on the present appeal was 
whether the respondent, the Tehri State, was liable to pay any 
income-tax_ in the year 1926-27, although in that year there was 
no assessable income? 

The facts of the case, shortly stated, were these :— 


The Tehri State was assessed to Rs. 43,294-14-0 as income- 
tax and super-tax in the assessment year 1926-27 in respect of 
the income of the previous year 1925-26 under S. 3of the Indian 
Income-tax Act, 1922. For the year 1927-28 no assessment was 
made, it being held that the State had received no taxable income 
during the previous yeat 1926-27. 

In 1929, on the application of the Tehri Darbar, certain ques- 
tions of law arising out of the assessment for 1926-27 were refer- 
red to the High Court under S. 66 of the Act, and the High Court, 
by its judgment, dated 21st November, 1929 (reported in In the 
matter of Ram Prasad1) overruled all the contentions of the 
Tehri State. 

One of the points taken by the assessee in the reference of 
1929 was that the Government Trading Taxation Act having come 
into force on 1st April, 1926, it would have no application to the 
income which was earned in 1925-26. The learned Judges after 
repelling the contention of the assessee in the following words “It 





1. (1929) IL.R. 52 AlL 419. 
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seems to be quite clear that the tax which has to be paid by the 
Tehri State for the year 1926-27 is to be paid on the amount of 
the profits earned by it in the year 1925-26,” said further: “If the 
State decided to stop its business, say in the year 1930-31, the tax 
paid by it in 1930-31, on the basis of the income of 1929-30, would 
be liable to be refunded in so far as the income of the year 1930-31 
fell short of the income earned in 1929-30”. 

Prior tothe above decision of the High Court the Tehri State 
had made a part payment of Rs. 25,000 and after the decision of 
the High Court the Income-tax Department presented a demand 
for the payment of the balance of Rs. 18,294-14-0. The State 
replied that it was not liable to pay any balance, but on the con- 
trary was entitled to a refund of Rs. 25,000 inasmuch as no 
income was earned in 1926-27. A second reference was, there- 
upon, made to the High Court, and the learned Judges, on an 
interpretation of their previous judgment, decided in favour of the 
Tehri State. 

Against the judgment of the High Court delivered on the 
second reference, the Commissioner appealed to His Majesty in 
Council. 

During the arguments reference was made to Brown v. 
National Provident Institution], Whelan v. Henning3, Fry v. 
Burma Corporation’, In re Behari Lal Mullick4 and English 
Finance Act, 1926, S. 22. 

Dunne, K.C. and Reginald Hills for appellant. 

A. M. Latter, K.C. and Wallach for respondent. 


Ist December, 1933. Their Lordships’ judgment was 
delivered by 


Sm Grorce Lownpgs.—Between the Ist April, 1925 and 
the 31st March, 1926, the Tehri-Garhwel State, the respondent 
in this appeal, carried on a timber business in British India, 
which resulted in considerable profits. The State was not 
during that year subject to the Indian Income-tax Law, but in 
1926 the Government Trading Taxation Act was passed 
by the Indian Legislature and came into force on the Ist 
April that year. S. 2 of the Act is in the following terms:— 


"2. (1) Where a trade or business of any kind is carried on by or on 
behalf of the Government of any part of His Majesty’s Dominions, exclusive 
of British India, that Government shall, in respect of the trade or business 
and of all operations connected therewith, all property occupied in British 





1. (1921) 2 A. C. 222. 2. (1926) A. C. 293. 
3. (1930) 1 K.B. 249 (C. A.) and 1930 A.C. 321 (H.L.). 
4. (1927) IL.R 54 Cal. 630. 
R—17 
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India, and all goods owned in British India for the purposes thereof, and all 
income arising in connection therewith, be liable— 


(a) to taxation under the Indian Income-tax Act, 1922,in the same 
manner, and to the same extent as in the like case a company would be liable; 


(b) to all other taxation for the time being in force in British 


ae in the same manner as in the like case any other person would be 
e 


_ (2) For the purposes of the levy and collection of income-tax under the 
Indian Income-tax Act, 1922, in accordance with the provisions of sub-sec. 
(1), any Government to which that sub-section applies shall be deemed to be 
a company within the meaning of that Act, and the provisions of that Act 
shall apply accordingly. 


(3) In this section the expression “His Majesty’s Dominions” includes 
any territory which is under His Majesty's protection or in respect of which 
a mandate is being exercised by the Government of any part of His 
Majesty’s Dominions.” 

Assuming for the purposes of the present appeal that under 
this section the State became (as has been held in India) liable 
to taxation for the revenue year 1926-7 upon the profits of its 
timber business, income-tax would be chargeable under S. 3 of 
the Act of 1922 in respect of its trading profits for the pre- 
vious year, i.e., the year ending the 31st March, 1926, and 
super-tax would follow under S. 55, at the rates imposed by 
the Finance Act for the year. 


The State was accordingly in the year 1926 called upon 
to pay by way of income-tax and super-tax sums totalling 
Rs. 43,294-14-0, calculated upon the profits earned in 1925-6. 
The figures are not now in dispute, but from the first the State 
has contested its liability to taxation. It appealed from the 
original assessing authority to the Commissioner, and from 
the Commissioner, upon a reference made by him under S. 66 
(2) of the Act, to the High Court. 


This reference was heard by Mukerji and Niamatullah, JJ. 
on the 21st November, 1929. Four questions of law had been 
formulated by the Commissioner. Question (1) was upon the 
State’s contention that the Act of 1926 was not applicable to 
it. Questions (3) and (4) were concerned with the nature of 
its dealings in British India. Question (2), upon the answer 
to which their Lordships think that the result of the present 
appeal depends, was as follows :— 

(2) Whether, since the Government Trading Taxation Act only came 


into force on the Ist April, 1926, there is any liability for assessment with 
reference to transactions which took place before that date? 
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Upon this question the judgment of the High Court* must 
be quoted in full :— ' 

“Now we come to Question 2. The argument is that the income that is 
being taken into consideration, for taxation, accrued to the State in 1925-26, 
that the Government Trading Taxation Act came into force on Ist April, 
1926, and that, therefore, it could have no application to the income which 
was earned in the previous year (1925-26). On the face of it, this argument 
is very attractive; but in view of the language employed in S. 3 of the 
Indian Income-tax Act we do not think that it has much force. The 
Tehri State, we have been told, has continued this business in years subse- 
quent to 1925-26, and the Income-tax Department has sought to assess 
it for the year 1926-27. The tax is to be paid in and for that year. The 
Income-tax Department is armed with power to tax the Tehri State, any 
time after lst April, 1926. That being so, let us read S. 3 of Act XI of 1922. 
We have already read it once before. Now, substituting the years with 
which we have to deal, the section would read as follows :— 

‘Where any Act of the Indian legislature enacts that income-tax shall 
be charged for the year 1926-27... tax... shall be charged for the year 
1926-27 ...in respect of all the income, profits and gains of the previous 
year (1925-26)....’ 

“This is the natural reading of S. 3, in view of the facts before us. It 
seems to be quite clear to us that the tax which has to be paid by the Tehri 
State for the year 1926-27 is to be paid on the amount of profits earned by it 
in the year 1925-26. If the State decided to stop its business, say, in the year 
1930-31, the tax paid by it in 1930-31, on the basis of the income of 1929-30 
would be liable to be refunded, in so far as the income of the year 1930-31 
fell short of the income earned in 1929-30.” 

In the result the learned Judges were of opinion that none 
of the grounds taken by the State were tenable. 

By the time this judgment was delivered it had apparently 
been ascertained that the State had in fact no taxable income 
in the year 1926-7, though whether the business had been dis- 
continued, as the High Court seems to think, or whether it was 
only that no profits resulted, seems to be uncertain. 

A part payment of Rs. 25,000 had been made by the State 
before the reference, which left a balance of Rs. 18,294-14-0 
due upon the demand of the Income-taxeauthorities. The State, 
basing itself upon the judgment of the High Court, claimed the 
return of the Rs. 25,000 on the ground that it had no taxable 
income in the year 1926-7. The Commissioner with equal 
confidence claimed payment of the Rs. 18,294-14-0. A second 
reference was thereupon made to the High Court, this time by 
the Commissioner of his own motion, asking for the determi- 
nation of the following questions :— 

“(L) Does the judgment delivered by the High Court in Miscellaneous 
Case No 671 of 1929 on 21st November, 1929, operate of its own force to 
require the Income-tax Department to refund the sum of Rs. 25,000 paid 


by the Tehri Darbar, and to refrain from collecting the balance of 
Rs. 18,294-14-0? 


* Reported in ILL.R. 52 All. 419.—K.J.R. 
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“(2) If the answer to Question (1) is in the negative :— 
“(a) Is the Tehri Darbar liable to pay the balance of Rs. 18,294-14-0? 


“(b) Is the Tehri Darbar entitled to a refund of the amount already 
paid, i e., Ra 25,000?" 


The reference was heard by the same two Judges as in the 
previous case, and their judgment was delivered on the 6th 
November, 1931. They answered the first question in the 
affirmative, and held that the State was not liable to pay the 
balance of Rs. 18,294-14-0 and that it was entitled to a refund 
of the Rs. 25,000. 


The learned Judges recited the passage from their previous 
judgment, which has been quoted above, and proceeded to 
interpret the language they had used, and the principle upon 
which their decision was based. They said: 


“We have carefully read our order of [November 21, 1929] and 
entertain no doubt as to what we intended to hold and did hold. Ona 
consideration of S.2 of the Government Taxation Act (III of 1926), we 
were quite clear that the liability of the Tehri State to pay the income-tax 
arose for the first time after the Ist April, 1926, if it had assessable income 
in British India after that date. We proceeded to hold that the Tehri State 
was liable to pay income-tax on the income of 1926-27 which, for the purposes 
of assessment, was to be measured by the income received in the preceding 
year (1925-26). We did not intend to hold and did not hold, nor is there any- 
thing to that effect in our order, dated 21st November, 1929, that the Tehri 
State was liable to pay income-tax on the income received before the 1st 
April, 1926, when the liability arose, that is, in the year 1925-26, the income 
of which year was imported into the consideration of the case merely as the 
basis of provisionally ascertaining the income of 1926-27, on which the tax 
was demanded. It was for this reason that a reference to possible refund 
in some future year was made by us. It is obvious that, if the income of 
the current year has to be taxed, the exact amount of income cannot be 
ascertained before the expiry of the year and that, if the tax is assessed and 
collected on the basis of the income of the preceding year, the question of 
refund must arise in case the business is discontinued in that year,” if the 
total income falls short of the income of the preceding year, which was 
assumed for the purposes of assessment as the income of the current year. 
This process of reasoning affd the assumption that the assessment had been 
made in respect of the income of 1926-27 were partly, at any rate, inspired 
by the view expressed in the order of the Income-tax Commissioner, dated 
14th March, 1928, and by the strenuous opposition offered on behalf of the 
Crown to the contention of the Tehri State that the tax was claimed in respect 
of the income of the year 1925-26. Holding, as we did, that the Tehri State 
had been assessed to tax in respect of the income of 1926-27, calculated 
provisionally on the basis of the income which had accrued in 1925-26, we 
repelled the objection of the Tehri State. The provision of refund in our 
order in case of discontinuance of business in any future year in respect of 
which the tax might be assessed and collected is an integral part of our 
order and a necessary corollary to the rule on which we upheld the assess- 
ment then under reference. It was not an obiter dictum,” 


No inconsistency has been pointed out between the passage 
here cited and that quoted from the first judgment, and their 





* Note.—The word “or” seems to have dropped out here. : 
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Lordships think that this must be taken to be the meaning and 
effect of that judgment. 

The Commissioner being dissatisfed with the decision of 
the High Court has appealed to His Majesty in Council, asking 
for its reversal. 

The principal contention on his behalf is that the learned 
Judges have misconstrued S. 3 of the Act of 1922; that the 
intention of the section is not to treat the income of the 
previous year merely as a measure of the unascertained income 
of the year of assessment, but to tax the assessee in the year of 
assessment upon the income received by him in the previous 
year, and that this is clearly competent in the case of the Tehri- 
Garhwal State under the Act of 1926. It is contended that 
though the theory adopted by the learned Judges may have been 
right under the provisions of the previous Income-tax Act of 
1918, a definite change of system was made by the Act of 1922, 
and reliance is placed in this connection upon a decision of the 
Calcutta High Court, In re Beharilal Mullick. 

Their Lordships think that there is much force in these 
contentions, and if the question they had to decide on the 
present appeal were merely as to the true meaning of S. 3 of the 
Act of 1922, they might be prepared to endorse the view taken 
by the Calcutta High Court. But that is not the position in the 
case now before them. The former judgment of the 21st 
November, 1929, was not appealed against, and, whether right 
or wrong, must govern the relations of the parties in the parti- 
cular case. It is to be noticed that under S. 66 (5) of the Act of 
1922, the judgment of the High Court is to contain the grounds 
upon which the decision is founded: that a copy of the judg- 
ment is to be sent to the Commissioner, and that the case is to 
be disposed of by the Income-tax authorities ‘conformably to 
such judgment”. Under this provision their Lordships think 
that the judgment as a whole is binding between the parties in 
the particular case. If the judgment expounded a wrong 
construction of the Act, as the appellant now contends, an 
appeal against it was open, and there is no other procedure by 
which it could be corrected. 

, On the assumption, which their Lordships are satisfied 
must be made for the purposes of the present appeal, that S. 3 


1. (1927) I. L. R. 54 Cal. 630. 
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of the Act was to be construed in the way the learned Judges 
construed it, they think that the consequences would follow 
which have been ascribed to this construction in the judgment 
now under appeal; that the respondent State would be relieved 
from the demand for payment of the Rs. 18,294-14-0, and 
would be entitled to repayment of the Rs. 25,000. In their 
opinion, therefore, the appeal fails and should be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondent: H. S. L. Polak & Co. 


K. J.R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT :—-Lorp MACMILLAN, SIR Joan WALLIS AND SIR 
GEORGE LOWNDES. 


The Secretary of State for India in 


Council Appellani* 


v. 
Debendra Lal Khan Respondent. 


Limitation Act (IX of 1908), S. 28, Aris. 144 and 149—Fishery rights in 
large navigable river—Acquisihon of, by adverse possession against the 
Governmeni—Requisites of adverse possesston—Possession of independent 
trespassers cannot be “ tacked”"—Mortgagor’s adverse possession may be 
tacked and added on to that of mortgagee. 

The plaintiff claimed to have acquired by adverse possession a pres- 
criptive right to the fishery in the River Cossye, which being a “ large 
navigable river” the property of the alveus and of the fishery was prima 
facie in the Government undgr the provisions of the Bengal Regulation XI of 
1825. 

Held, on the evidence, that the plaintiff had established that he and his 
predecessors in title had for 60 years been in possession adverse to the 
Government of the fishery in question, and therefore by operation of the 
Limitation Act, S. 28 and Art. 149 (as read with Art. 144), the right 
of the Government to the fishery was extinguished and the plaintiff had 
thereby acquired a right toit. The granting by the plaintiff and his pre 
decessors of leases or licences of the fishery (which prima facte belonged to 
the Government) was evidence of the usurpation by the plaintiff of the 
distinctive rights of the Government and was thus, most significant evidence 
of adverse possession. 

By adverse possession is meant possession adequate in continuity, in 
publicity and in extent to show that it is possession adverse to the competitor. 
The possession required must be nec vi, nec clam and nec precario. 





* P, C. Appeal No. 46 of 1930. 
Bengal Appeals Nos. 3 of 1927 and 26 of 1928. 


30th November, 1933, 
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Radhamoni Debt v. Collector of Khula, (1900) L. R. 27 I. A. 136: IL. L. 
R. 27 Cal 943 (P. C), followed. 


It is not necessary, in order to establish adverse possession, that the 
proof of acts of possession should cover every moment of the requisite 
period. The nature of the requisite possession must necessarily vary with 
the nature of the subject possessed. The possession must be the kind of 
possession of which the particular subject is susceptible. 


Lord Advocate v. Young, (1887) 12 A. C 544, relied on. 


When adverse possession is asserted as against the Government, it is not 
necessary that the adverse character of the possession should be actually 
brought home to the knowledge of the Government. It is sufficient that the 
possession be overt and without any attempt at concealment, and if the rights 
of the Government have been openly usurped it cannot be heard to plead that 
the fact was not brought to its notice. Apart from the longer period of 
limitation allowed to the Government by Art. 149, there is no discrimination 
in the Act between the Government and the subject as regards the requisites 
of adverse possession. 


Having regard to the definition of “ plaintiff” in S. 2, sub-sec. (8) of the 
Limitation Act, a plaintiff claiming title by adverse possession cannot “ tack” 
the possession of an independent trespasser from or through whom he does 
not derive his right to sue: Dison v. Gayfere, (1853) 17 Beav. 421: 51 E.R 
1097, relied on. But a mortgagor can, for the purposes of the Limitation Act, 
avail himself of and “tack” on to his own adverse possession the adverse 
possession of his mortgagee. 


Judgment of the High Court, Calcutta, reported in 31 C. W. N. 473, 
confirmed. 


Consolidated appeals No. 46 of 1930 from a judgment and 
decree of the [High Court, Calcutta, dated the 30th July, 1926, 
varying a judgment and decree of the Subordinate Judge of 
Midnapore, dated the 28th September, 1921. 

In addition to the authorities set out in the Board’s judgment 
reference was also made to Secretary of State for India v, 
Chelikani Rama Raol, Srinath Roy v. Dinabandhu Sen’, Kuthali 
Moothavar v. Peringali Kunharankutiy8, Kadoth Ambu Nair v. 
Secretary of State for Indiat and Hull & Co. v. Sheoraz Rais. 

Upjohn, K. C. and Jinnah for plaintiff. 

Dunne, K. C. and Wallach for the Secretary of State. 

30th November, 1933. Their Lordships’ judgment was 
delivered by 

Lorp MacmĒmiLLAN.— The only question which has been 
argued before their Lordships in these consolidated appeals is 
whether the High Court of Judicature at Calcutta have rightly 
decided that Debendra Lal Khan, the plaintiff in the suit, « has 
right by adverse possession to the fishery ” in a portion of the river 





1. (1916) L. R.43 L A. 192: I. L. R. 39 Mad. 617: 31 M. L. J. 324 (P. C). 
2, (1914) L. R. 41 I. A. 221: I. L. R. 42 Cal. 489: 27 M. L. J. 419 (P. C). 
a (1921) L. R. 48 I. A. 395: L L. R. 44 Mad. 883: 41 M. L. J. 650 (P. C). 
i 4. (1924) I. L. R. 47 Mad. 572: 47 M. L. J. 35 (P. C). 

5. (1922) I. L, R. 1 Pat. 674, 


Lord 
Macmillan. 
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Cossye. The Secretary of State for India in Council (herein- 
after referred to as “ the Crown”), who is the defendant in the 
suit, contests in his appeal the soundness of this decision. 
Debendra Lal Khan (hereinafter referred to as “the plaintiff’), 
besides supporting the decision of the High Court in his favour, 
raises in his appeal certain other issues which have been decided 
against him. His counsel, however, intimated that in the event 
of the decision of the High Court with regard to the fishery in 
question being upheld by their Lordships, the plaintiff did not 
propose to proceed with his appeal. 

The river Cossye, also known as the Kangsabati, rises in 
the hills of Chota Nagpur, and is a tributary of the Haldi, which 
flows into the Hooghly. It has been found both by the Subordinate 
Judge and by the High Court to be a “ large navigable river ” 
within the meaning of the Bengal Regulation XI of 1825. Prima 
facie, therefore, the property of the alveus and of the fishery 
is in the Crown. The dispute relates to the fishery in some 
twelve to fourteen miles of the river in the District of Midnapore, 
extending from Kankabati Ferry Ghat eastward and down 
stream to Pathra Temohani, with the exception of a short stretch 
of the river in the vicinity of a dam known as the Midnapore 
Anicut, the fishery in which is admittedly still the property of 
the Crown. 

By S. 28 of the Indian Limitation Act, 1908, it is provided 
that “at the determination of the period [by the Act] limited 
to any person for instituting a suit for possession of any 
property his right to such property shall be extinguished”. By 
Art. 149 of the First Schedule to the Act the period limited to 


the Crown for instituting a suit is 60 years from the time when 


the period of limitation would begin to run under the Act 
against a like suit by a private person. In the case of a suit by 
a private person for possession of immoveable property, or any 
interest therein not otherwise specially provided for, the time 
when the period of limitation would under Art. 144 begin to run 
is the time when the possession of the defendant becomes 
adverse. By S. 2 (4) ‘defendant’ includes any person from 
or through whom a defendant derives his liability to be sued,” 
and by S. 2 (8) “* plaintiff’ includes any person from or 
through whom a plaintiff derives his right to sue”. 


The effect of this legislation is that if the plaintiff can 
establish that he and those from or through whom he derives 
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right have for 60 years been in possession adverse to the Crown P.C. 

of the fishery in question, any right of the Crown thereto is Se 
extinguished, and the plaintiff is entitled to succeed in his claim. Seana of 
The suit was instituted on the 2nd April, 1919, and the 60 years State for 


thus run from the 2nd April, 1859. The question accordingly is India in 


Counci 
whether the fishery has from the 2nd April, 1859, been possessed v, 
adversely to the Crown by the plaintiff or those from or through paare 
whom he derives right. Khan. 
As to what constitutes adverse possession, a subject which Lord 


formed the topic of some discussion in the case, their Lordships J 


adopt the language of Lord Robertson in delivering the judg- 
ment of the Board in Radhamoni Debi v. Collector of Khulnal, 
where his Lordship said that “the possession required must 
Þe adequate in continuity, in publicity and in extent to show 

that it is possession adverse to the competitor’. The classical 
` requirement is that the possession should be nec vi nec 
clam nec precario. Mr. Dunne for the Crown appeared to 
desiderate that the adverse possession should be shown to have 
been brought to the knowledge of the Crown, but in their 
Lordships’ opinion there is no authority for this requirement. 
It is sufficient that the possession be overt and without any 
altempt at concealment so that the person against whom time is 
running ought, if he exercises due vigilance, to be aware of 
what is happening. If the rights of the Crown have been openly 
usurped it cannot be heard to plead that the fact was not 
brought to its notice. The Limitation Act is indulgent to the 
Crown in one respect only, namely, in requiring a much longer 
period of adverse possession than in the case of a subject; 
otherwise there is no discrimination in, the statute between the 
Crown and the subject as regards the requisites of adverse pos- 
session. It may be added that it is not necessary in order to 
establish adverse possession that the proof of acts of possession 
should cover every moment of the requisite period. Though 
the possession “be not proven to have continued every quarter, 
month or year, yet ordinary possession will be sufficient ad vic- 
toriam causae, albeit it be proponed in the terms of a continual 
possession, quia probatis exiremis praesumuntur media, if the 
distance be not great.” (Stairs Institutions of the Law of 
Scotland, IV, 40. 20.) “The fact of possession may be continu- 





4.~ (1900) L. R.27-L-A. 136 at 140: B L-R. 27 Gal. 943 (Pe C.e? -i 
R—18 


PC 


The 
Secretary of 
State for 
India in 
Council 


v 
Debendra 
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ous though the several acts of possession are at considerable 
intervals. How many acts will infer the fact- is a question of 
proof and presumption independent of prescription” (Millar on 
Prescription, p. 36). The nature of the requisite possession 
must necessarily vary with the nature of the subject possessed. 
The possession must be the kind of possession of which the 
particular subject is susceptible. The Crown in the case of a 
fishery belonging to it exercises its rights by granting leases or 
licences to fish; it does not itself fsh. Consequently the grant- 
ing by a person other than the Crown of leases or licences to 
fish in the case of a fishery which prima facte belongs to the 
Crown is evidence of the usurpation by that person of the dis- 
tinctive rights of the Crown and is thus most significant 
evidence of adverse possession. Where a fishery is claimed in 
a navigable river which is open to the public for the purposes 
of navigation, the observations of Lord Watson in Young v. 
North British Railway Companyı should be borne in mind. 
The claimant there sought to establish a prescriptive right to 
foreshore and Lord Watson (at p. 553) pointed out that “in 
estimating the character and extent of his possession it must 
always be kept in view that possession of the foreshore in its 
natural state can never be in the strict sense of the term 
exclusive. The proprietor cannot exclude the public from it at 
any time, and it is practically impossible to prevent occasional 
encroachments on his right.” 

As regards the admissibility of evidence of acts of posses- 
sion in parts of a river adjoining the part actually in dispute 
there is the high authority of Baron Parke in favour of admit- 
ting such evidence provided there is “a common character of 
locality” (Jones v. Wilfiams®). i 


With these preliminary observations their Lordships pro- 
ceed to examine the evidence in the present case. For this 
purpose it is necessary to differentiate between on the one hand 
the fishery in the stretch of the river from Bhura to Benasuli 
and on the other hand the rest of the fishery claimed. 


(1) Beiween Bhura and Benasuli the river flows at some 
places through and at other places along the boundary of certain 
lands known as the zemindary Tappe Dharenda which belonged 





1. (1887) 12 A. G 4. 2 (1837) 2 M. & W. 326 at 331: 150 E. R. 781. 
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to Raja Sri Narain Pal and which were purchased from him 
by the plaintiff's predecessor in 1906. It is not disputed that 
the plaintiff is entitled to pray in aid any acts of possession of 
this section of the fishery on the part of his predecessors in 
title in these lands. 


The Subordinate Judge held that this portion of the river, 
including the fishery rights, formed part of the zemindary Tappe 
Dharenda which the plaintiff’s predecessor had purchased from 
Raja Sri Narain Pal, and that Raja Sri Narain Pal and his 
predecessor were in possession of this portion of the river from 
before 1859 onwards. He therefore declared the plaintiff’s 
zemindary right to this portion of the river. The High Court, 
on the other hand, negatived the plaintiffs right to this’ portion 
_of the river as part of his zemindary, but held that he had 
acquired a right to the fishery by adverse possession. Their 
Lordships would, in any event, be slow to disturb what is 
tantamount to a concurrent finding in the plaintiff’s favour on 
the question of the possession of the fishery in this part of the 
river, but their Lordships have satisfied themselves that the 
evidence of possession on the part of the plaintiff and his pre- 
decessors is adequate. It starts well with a kabuliyat of 1856 
in favour of the plaintifs predecessor by ijaradars of the 
fishery in precisely this stretch of the river, described as within 
Tappe Dharenda, for a term of seven years, thus extending into 
* the 60 years limitation period. It is true that there are no 
other kabuliyats of early date applicable to this portion of the 
river, but there is other evidence of possession which has been 
fully examined below, and which it is unnecessary to discuss 
again in detail. The criticism which their Lordships have 
heard of this evidence has failed to convince them of its insuffi- 
ciency. Their Lordships are accordingly of opinion that the 
plaintiff by himself and his predecessors has had for the requi- 
site 60 years adverse possession of the fishery in the portion of 
the river from Bhura to Benasuli, and that he has thereby 
acquired right to it. 


(2) There remains for consideration the question of the 
fishery in the portions of the river from Kankabati Ferry Ghat 
to Bhura and from Benasuli to Pathra Temohani (under excep- 
tion of the fishery in the short stretch at the Midnapore Anicut 
admittedly belonging to the Crown). Here somewhat different 
issues are raised. It was not contested that since 1870 the 


hd 
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plaintiff and his predecessors, being proprietors of the lands 
through or alongside which the river at these parts flows, have 
granted leases or licences of the fishery throughout those por- 
tions of the river and have drawn revenue therefrom. There 
is some evidence of members of the general public having fished 
in the waters in question, but such acts were in no proper sense 
acts of the Crown. They are characterised in the judgment of 
the High Court as “isolated and casual,” and their Lordships, 
having regard to the passage above quoted from the judgment 
of Lord Watson in Young v. North British Railway Company! 
are of opinion that they were quite insufficient to deprive the 
plaintiff’s possession of the requisite exclusive character. Their 
Lordships therefore find that since 1870 the plaintiff and his 
predecessors have been in adverse possession of the fishery in 
the whole of these portions of the river. 


That being so, the plaintiff starts with the advantage of 
49 years’ adverse possession to his credit. But he has still to 
prove adverse possession for the antecedent 11 years from 1859 
to 18/0. The main contest in the case has centred round this 
period. 


Among the evidence relating to these years there are 
certain documents to which their Lordships attach special 
importance. It appears that in April, 1859, the Secretary to the 
Government of Bengal addressed a letter to the Secretary of 
the Board of Revenue, Lower Provinces, inquiring if there was 
“any obstacle or objection to the levying of a tax on the fisheries 
of navigable rivers such as the Hooghly or Ganges”. The 
Secretary of the Board of Revenue, in his reply of the 2nd 
August, 1859, reported, inter alia that: ` 


“The zemindars and others have in some way or other usurped the rents 
of many of the fisheries in the large navigable rivers which run by the bor- 
ders of or through their estates, but the Board do not consider that they 
can show any good title and they see no reason why the State should not 
avail itself of these resources. Doubtless the zemindars will plead pres- 
cfiptive rights which in many instances they will try to support by document- 
ary and other evidence. . . . The best plan in the opinion of the Board 
is to divide the fisheries in navigable rivers into convenient sections or blocks 
and to invite farming tenders forthem. By this means the probable value 
of the fisheries may be ascertained and the objections made by those who 
have usurped the rents would have to be inquired into by the local officers.” 





1, (1887) 12 A. C 544. 
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On the 12th September, 1859, the approval of this plan by 
the Lieutenant-Governor is reported in a letter which contains 
the following passage :— - 


“If any private person claims a right of fishery in such public waters 
as are described, his claim will be considered. If he can support it in the 
opinion of the Revenue authorities, it will be properly respected; otherwise 
the Courts will be open to him.” 

Following upon this an official investigation was made of the 
position of the fisheries in various rivers including the Cossye, 
and there is produced a document of 1861 giving the result of 
the investigation of the Jalkar Mehal of the river Kangsabati 
(Cossye) appertaining to the district of Midnapore. This 
contains a tabulated list of the tenants and ijaradars of 
particular portions of the river together with the rents paid. 
Among the sections of the river mentioned in the list it is 
possible to identify the greater part if not the whole of the 
portions now in dispute. There is also a report of 1861 
showing the state of possession of fisheries in the Cossye in 
private hands, though this apparently does not include the part 
of the river with which this case is concerned. At the conclu- 
sion of the investigation the Collector of the Midnapore 
District on the 13th August, 1862, ordered all the cases relating 
to the jalkar to be struck off “as the members of the Board 
have ordered that there cannot be any jalkar settlement of any 
river except the Hooghly and the Bhagirathi”. 


The fact and the result of this investigation are highly 
significant. From the documents just quoted it appears that 
in 1859, a critical year for the plaintiff, the state of possession 
of the fisheries in the Cossye was officially investigated on the 
initiative of the Crown, with the result*that a whole series of 
these fisheries including at least the major part if not the whole 
_of those now in dispute were reported to be in private hands. 
The Crown had been specifically warned that fishing rights 
were being usurped and that prescriptive claims would be put 
forward, but so far from taking any steps in the case of the 
Cossye to challenge the usurpers or to vindicate its rights, the 
Crown appears to have acquiesced in the existing state of 
private possession. It is immaterial whether it did so because 
it was satisfied that private rights had been acquired or because 
it then took the view that the Cossye was not a large navigable 
river, and so not Crown property. In point of fact throughout 
the whole period from 1859 onwards there is no evidence of 
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any attempt by the Crown to assert or exercise any fishery 
rights in the now disputed portions of the river. In their, 
Lordships’ opinion it is highly important that at the very 
beginning of the limitation period fisheries in the Cossye in the 
Midnapore District are found to be in private hands to the 
knowledge of and without challenge by the Crown. This 
evidence has both a positive and a negative aspect; On the one 
hand it vouches that private leases were in existence of fisheries 
in the actual waters in dispute; on the other hand it shows the 
Crown’s acquiescence in the usurpation of its rights, if usurpa- 
tion it was. 


The other documentary evidence applicable to the period 
from 1859 to 1870 was elaborately examined by the learned 
Judges of the High Court and was again subjected to searching 
criticism at their Lordships’ bar. In the opinion of their Lord- 
ships, having regard to the position of matters as officially 
recorded at the beginning of this period, the subsequent records 
are sufficient to afford the requisite proof of continued adverse 
possession of the fisheries in the disputed waters down to 
1870. ; , 


But the plaintiff before victory is secured has to surmount 
a further obstacle which the Crown seeks to place in his way. 
Assuming that there was adverse private possession between 
1859 and 1870 of the fisheries in these portions’ of the river, 
the Crown argues that the plaintiff cannot legally avail himself 
of it, on the ground that the plaintiff does not derive his right 


‘to sue from or through those who enjoyed that possession. 


There was, it appears, a complicated episode, extending from 
about 1847 to 1870, in“the title to the plaintiff's lands through 
or along which these portions of the river extend, as a result 
of which there was, so the Crown contends, a breach of con- 
tinuity which precludes the plaintiff from “tacking” the 
possession had of the fisheries from 1859 to 1870 to the posses- 
sion subsequently had by the plaintiff and his predecessors 
from 1870 to 1919. -The history of the matter is fully set out 
in the judgment of the Subordinate Judge and also in the 
narrative of the report of the case of Nawab Sidhee Nushur 
Ally Khan v. Rajah Ojoodhyaram Khani. This narrative, as 
the reporter records, and as their Lordships have verified, is 





1. (1866) 10 MLA. 540. 
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quoted from the judgment delivered by Sir Edward Vaughan 
Williams on behalf of the Board. What happened may be 
stated in outline. The plaintiffs ancestor in the ’thirties and 
*forties of last century borrowed largely from certain Debs of 
Calcutta, to whom he mortgaged his Midnapore zemindary 
which included the lands through or along which the portions of 
the river in question extend. The Debs in 1847 obtained a 
foreclosure decree which, as well as the property, they sold to 
one Abbott who dispossessed the mortgagor. Abbott made a 
collusive sale of the property to one McArthur, and after a 
further series of transactions the property was acquired in 1851 
by Nazir Ali, who was in possession throughout the critical 
period from 1859 to 1870. In proceedings instituted in 1848 
by the plaintiffs predecessor, the then Raja, the foreclosure 
decree was set aside as having been irregularly obtained and 
“the mortgagor was restored to his original and legal relation 
to the mortgage title’. Without further detailing the compli- 
cated course of litigation, it is sufficient to state that in 1860 
proceedings for redemption and accounts were instituted by the 
Raja against Nazir Ali, who was then in possession and others, 
in which the Raja obtained a decree in his favour in 1867. An 
accounting ensued and it would appear that the Raja ultimately 
regained possession of the zemindary in 1870. It was argued 
by the Crown that the present plaintiff was not entitled to 
connect his possession with that of Nazir Ali, inasmuch as 
Nazir Ali had been shown to be a mere illegal interloper. It is 
true that the periods of possession of a series of independent 
trespassers cannot be added together and utilised by the last 
possessor to make up the statutory total period of adverse 
possession. Dixon v. Gayfere!. But Nazir Ali’s position was 
not that of an independent trespasser. Possession acquired 
under a foreclosure decree is no doubt not in privity with the 
mortgage title, but when the foreclosure decree was set aside 
such title as Nazir Ali had was derived from the mortgagor, 
and he was held to be answerable as mortgagee in a suit for 
redemption and accounts. The decree pronounced against him 
proceeded on the footing of his being a mortgagee in posses- 
sion. There can be no question that a mortgagor for the 
purposes of the Limitation Act can avail himself of or “tack” 
on to his own adverse possession the adverse possession of his 


1. (1853) 17 Beav. 421: 51 E. R. 1097. 


PCG 


The | 
Secretary of 
State for 
India in 
Council 


v. 
Debendra 
Lal 








P.C 


The 
Secretary of 
State for 
-India in 
Council 





v. 
Debendra 
Lal 
Khan. 





Lord 
Macmillan. 


144 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


mortgagee. If then the position of Nazir Ali was not that of 
an independent stranger but in effect that of a mortgagee, as 
their Lordships hold, then the plaintiff may add Nazir Ali’s 
adverse possession to that of himself and his predecessors since 
1870. On the whole case accordingly the Crown’s appeal fails. 

The attention of their Lordships was drawn toa slight 
discrepancy between the judgment pronounced by the High 
Court and the terms of the formal decree in the matter of the 
description of the stretch of the river at the Midnapore Anicut, 
the fishery in which admittedly belongs to the Crown. Counsel 
for the parties agreed that in the event of the judgment being 
upheld the decree should be varied by altering the words 
“except the part from the Saddar Ghat at Midnapur between 
Stations 138 and 139 to the Lock Gates of Mohunpur” so as to 
read “except the part from the Saddar Ghat at Sujagunge 
Midnapur to the Lock Gates of Mohun pur”. 

Their Lordships will humbly advise His Majesty that the 
appeal of the Crown be dismissed and the judgment of the 
High Court affirmed with the variation above stated and that 
the appeal of the plaintiff be also dismissed. As the appeals 
were consolidated and the record and cases were common to 
both appeals, the plaintiff will have his costs in the consolidated 
appeals subject to a reduction of one-eighth and exclusive of 
the costs of his petition for special leave to appeal which he 
must himself bear. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, India Office. 

K. J. R. Appeals dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon.] 


PREsENT:—Lorp THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Lim Charlie and another Appellanis* 
v. . 
The Official Receiver Respondent. 


Adverse possession—Permissive possession. 

Where the facts of the case are quite consistent with the defendant 
being in possession of the property by the permission of the plaintiff, the 
true owner, and there is no evidence on which it could properly be held that 


* P, C. Appeal No. 74 of 1932, 21st November, 1933. 
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the defendant was possessing the property in a manner adverse to the conti- 
nuance of the title of the plaintiff, the defendant’s possession cannot be 
deemed to be adverse to’the plaintiff. 

Appeal No. 74 of 1932 from a judgment and decree of the 
High Court, Rangoon, dated the 19th March, 1931, setting 
aside the decree, dated the 4th September, 1930, of Das, J., 
sitting on the Original Side of that Court. 


One Lim Chin Tsong, a Chinaman, bought the house in suit 
in his own name in 1904 and made over possession of it to his 
wife, Ma Mya May by way of gift. Under S. 123 of the Trans- 
fer of Property Act a gift of immoveable property must be made 
by a registered instrument. No such instrument was executed, 
and the main question for consideration on the appeal was one of 
fact, viz., whether Ma Mya May had perfected her title to the 
house by adverse possession for over 12 years. The Appellate 
Bench of the High Court held, differing from the learned trial 
Judge, that having regard to the evidence, it had not been proved 
that there were any acts on the part of Ma Mya May which could 
be treated as so inconsistent with the maintenance of the title in 
Lim Chin Tsong as would entitle her to retain the property upon 
the ground that the title to it had become vested in her by reason 
of her adverse possession. 


Against the said decree of the High Court on its «Appellate 
Side the present appeal was preferred to His Majesty in Council. 


A. Pennell for appellants. 
Dunne, K.C. and A. M. Talbot for respondent. 


21st November, 1933. Their Lordships’ judgment was 
‘delivered by 


Sır LanceLtot Sanperson.—Thiseis an appeal-by the 
defendants against a decree of the High Court of Judicature 
at Rangoon in its Appellate Jurisdiction, dated the 19th March, 
1931, reversing the decree of Das, J., pronounced on the Origi- 
nal Side of the High Court, dated the 4th September, 1930. 

The plaintiff was appointed in a civil suit in the High 
Court Receiver of the house and land which is the subject- 
matter of this suit and which is alleged to be part of the estate 
of the late Lim Chin Tsong. The suit was brought to recover 
possession of the said house and land, of which the defendants 
were in possession. The defendants are the son and daughter 
of Ma Mya May and claim to be her heirs and legal represen- 
tatives. The suit was brought against the said Ma Mya May, 

R—19 


Sir Lancelot 
Sanderson. 
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who died during the pendency of the suit: the above-mentioned 
son and daughter were then placed on the record as defendants. 

The question for determination was whether the property 
formed part of the estate of Lim Chin Tsong on his death in 
1923, or whether it had become the property of Ma Mya May, 
who claimed to be his “secondary” wife, either (1) by gift 
during the lifetime of Lim Chin Tsong, or (2) by title acquired 
by adverse possession. 

With regard to the first ground, there is no doubt that 
the title was vested in Lim Chin Tsong, when the property was 
conveyed to him in December, 1904. Further, there was no 
registered instrument in respect of the alleged gift, and the 
subject-matter thereof being immoveable property, the provi- 
sions of S. 123 of the Transfer of Property Act were not 
complied with. 

With respect to the second ground, it is sufficient for their 
Lordships to say that the facts of the case are quite consistent 
with the ownership of the property remaining in Lim Chin 
Tsong, and with Ma Mya May being in possession of the pro- 
perty by his permission from the time when he acquired the 
property until his death. There is no evidence on which it 
could properly be held that Ma Mya May was possessing the 
property in a manner adverse to the continuance of the title of 
Lim Chin Tsong. 

Their Lordships agree with the decree of the High Court 
in its Appellate Jurisdiction, and are of opinion that the appeal 
must be dismissed with costs. They will humbly advise His 
Majesty accordingly. 

Solicitor for appellants: J. E. Lamberi. 

Solicitors for respondent: Bramall & Bramall. 


KJ.R. Appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of 
the North-West Frontier Province.] 


PRESENT :—LorD THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Habibullah Khan .. Appellanix 


v. 
The Secretary of State for India in 
Council and others .. Respondents. 


Privy Council—Practice—C oncurrent findings—Interference with. 


Concurrent findings of fact by the Courts in India will not be reviewed 
by the Privy Council 

Appeal No. 51 of 1932 from a decree of the Judicial Com- 
missioner’s Court, North-West Frontier Province, dated the 
21st March, 1931, which modified a decree of the District 
Judge of Dera Ismail Khan, dated the 6th January, 1930. 


The case arose out of a contract between the plaintiff and the 
defendant (Secretary of State), and the main question in this 
appeal was whether the plaintiff was entitled to the several items 
of his claim disallowed by the Appellate Court. The plaintiff’s 
claim was for rupees three lakhs and a half. The. trial Court 
awarded him Rs. 12,309, and on his appealing to the Judicial 
Commissioners, they increased the amount to Rs. 27,406. 


On plaintiff’s petition to the Judicial Commissioners for leave 
to appeal, it was conceded that there was no question of law in- 
volved, and the defendant contended that as the modification of 
the trial Court’s decree was in favour of the plaintiff-applicant, 
the appellate decree was a decree of affirmence and therefore (on 
the authority of Kamal Nath v. Bithal Das1) the plaintiff was not 
entitled, as of right, to appeal to the Privy Council. The learned 
Judicial Commissioners overruled the contention, referring to the 
decision of the Privy Council in Annapurnabai v. Ruprao® and 
granted the certificate prayed for. They said that the word 
“affirms” in the last paragraph of S. 110 of the Civil Procedure 
Code should be read as if it were “modifies”, whether the modifi- 
cation is in favour of, or against the, interests of the person who 
desires to appeal. On appeal to the Board, the respondent did not 
assail the order of the Judicial Commissioners granting leave to 





* P. C Appeal No 51 of 1932. 16th November, 1933. 
1. (1921) LL.R. 44 All, 200. 2. (1924) LL.R. 51 Cal. 969 (P.C). 
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appeal, but contended that in view of the concurrent findings of 
fact, the appeal was not entertainable, 


De Gruyther, K.C. and Parikh for appellant. 
Dunne, K.C. and Wallach for respondents. 


16th November, 1933. Their Lordships’ judgment was 
delivered by 

Lorp THANKERTON.—In this case there are concurrent 
findings. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondents: Solicitor, India Office. 

K. J. R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
Parsent:—Lorp MACMILLAN, SR JOHN WALLIS AND SR 
GEORGE LOWNDES. À 


Rajani Kanta Pal .. Appellant* 
v. i 
Sreemati Sajani Sundari Dassya Respondent. 
Hinds Law—Maintenance—Widow—Right against her husband's 


brothers—Nature of—Amount of maintenance—Principles of assessment. 

Under the Hindu Law the father-in-law has a moral obligation to 
maintain the widow of his deceased son, but that obligation, when transmitted. 
to his sons on his death, becomes, in their persons, a legal liability, the 
measure of which is restricted to the amount of the estate to which they have 
succeeded from their father. 

In fixing the maintegance of a Hindu widow, the Court should award 
such sum as would enable the lady to live with the same degree of comfort 
and with the same reasonable luxury of life as she had in her busband’s 
lifetime, and neither on too penurious or miserly nor on too extravagant a 
scale. 

Ekrudeshwari Bahuasin v. Homeshwar Singh, (1929) L.R. 56 I. A. 182: 
I. L. R. 8 Pat. 840: 87 M. L. J. 50 (P.C), followed. 

Judgment of the High Court, Calcutta, reported in PERES Dasi 
v. Jogendra Chandra Sen, (1930) I. L. R. 58 Cal. 745, affirmed. 


Appeal No. 91 of 1931 against a decree of the High Court, 
Calcutta, dated the 12th August, 1930, which modified a decree 
of the Subordinate Judge of Dacca, dated the 28th November, 
1927. 


*P, C. Appeal No. 91 of 1931. 16th November, 1933. 


Bengal Appedl No. 4 of 1931. 
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Wallach for appellant. 
Pringle for respondent was not called upon. 


16th November, 1933. Their Lordships’ judgment was 
delivered by 


Loro MACMILLAN.—This is a suit in which one Sreemati 
Sajani Sundari Dassya, widow of the late Jadu Nath, sues for 
maintenance and the recovery of certain ornaments, the 
defendants to the suit being her brother-in-law, Rajani Kanta 
Pal, and others who are called as representatives of her late 
father-in-law, Madan Mohan. 


In the first Court the plaintitf was held disentitled to any 
maintenance, though she recovered, their Lordships understand, 
the value of the ornaments which she claimed, but the learned 
Judge indicated that if there was any legal liability for mainte- 
nance, the appropriate allowance would be at the rate of 
20 rupees per month. 


On the case being taken to the High Court the judgment of 
the Subordinate Judge was in part recalled and liability was held 
to be established against the defendants for the maintenance of 
this lady, and the rate of maintenance was fixed at 80 rupees 
per month. 


In the present appeal, Counsel on behalf of the defendant, 
Rajani Kanta Pal, now the appellant, endeavoured to persuade 
their Lordships that there was no legal ground of liability for 
maintenance. That contention their Lordships regarded as 
hopeless. The liability of Madan Mohan towards the widow of 
his son was, no doubt, on the authorities, a moral liability, but 
that liability, when transmitted to his son8 on his death, became, 
in their persons, a legal liability, the measure of which, however, 
was restricted to the amount of the estate to which they succeeded 
from their father. These principles of law have been established 
by authoritative judgments and are applicable to a family 
governed, as was this family, by the Dayabhaga law. The 
matter is not one which can be re-opened before their Lordships. 

This view having been indicated to Counsel, the only 
question which remained was whether the extent of the mainte- 
nance which had been fixed for this lady by the High Court 
was or was not excessive. Their Lordships have before them 
what fell from Lord Shaw in delivering the judgment of the 
Board in the case of Ekradeshwart Bahuasin v. Homeshwar 
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Singhi, where, as here, a maintenance award of the High-Court 
was in question :— 

“The Courts below fixed the maintenance allowance of the appellant at 
Rs 4,200 per annum, and the learned Subordinate Judge in doing so, says this: 
"This sum, I think, would enable the lady to live as far as may be consistently 
with the position of a widow in something like the same degree of comfort 
and with the same reasonable luxury of life as she had in her husband's 
lifetime.’ That is as near to principle as can be got in such cases, and, with 
the addition to be presently noted, their Lordships entirely approve of that 
view. The addition is this: that there may be circumstances in which the past 
mode of life of the widow has been demonstrably on a penurious and miserly 
scale, or, on the other hand, on a quite extravagant scale, having regard to 
the total income of the husband But 1f,as may be readily assumed, in such 
a case as the present, the scale was suited to his own position in life, that is 
a sound point from which to start the estimate.” 


Now, in the present case, so far as the circumstances of the 
parties are concerned, there does not appear to be anything to 
indicate that the sum of 80 rupees per month was fixed on any 
wrong principle. No doubt if it could be shown that the High 
Court had erred in law by applying an inapplicable principle in 
measuring the amount to be awarded to the plaintiff, there might 
be justification for review by their Lordships, but in this case 
Counsel has failed to draw their Lordships’ attention to any 
such error in law. The learned Judges of the High Court in 
their judgment say this: 

“Tt has been attempted to be shewn on behalf of the defendants by 
reference to certain income-tax papers that Madan Mohan’s income from his 
business was assessed with a tax less than 200 rupees per year. The papers 
are perfectly worthless as indicating the value of Madan Mohan’s estate As 
regards Ex. 4, the Subordinate Judge perhaps made a mistake, but that 
Madan Mohan’s estate is valued at several lakhs there is no question. The 
principles of assessment have been explained by their Lordships of the 
Judicial Committee in the case [just alluded to]. Bearing those principles in 
mind, we would fix the maintenance at 80 rupees per month. This amount, 
we think, will enable the plaintiff to live with the same degree of comfort and 
with the same reasonable luxury and neither on too penurious or miserly nor 
on too extravagant a scale.” 

It is perfectly clear that the learned Judges of the High 
Court applied their minds exactly to the question which it was 
proper for them to consider, and they have arrived at a conclu- 
sion in conformity with the principles laid down by this Board. 
Counsel has entirely failed to show their Lordships that the 
learned Judges of the High Court proceeded upon any evidence 
which was inadmissible or committed any error ag regards 
the principles applicable to the case. 





1. (1929) L.R. 56 LA. 182 at 187: LL.R. 8 Pat. 840:57 M.L.J. 50 (P.C). 
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In these circumstances their Lordships have no hesitation 
in arriving at the conclusion that they must humbly advise His 
Majesty that the appeal be dismissed. 

The respondent in this case is appearing in forma pauperis, 
and accordingly she will have such costs as are appropriate in the 
case of a respondent tu forma pauperis who has been successful. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitors for respondent: Watkins & Hunter. 

K.J. R. Appeal dismissed. 





PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Allahabad.] 
` PRESENT :—Lorp THANEERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 

Govind Prasad, since deceased (now represented 
by Surendra Singh and others) and others .. Appellanis* 
v. 
Kunwarani Bala Kunwar, since deceased, and 
others .. Respondents. 


Evidence—A pprectation of—Credibility of ustnesses—Power of Appel- 
late Court to decide on—Conspiracy and perjury not to be lightly attributed 
io a party and his witnesses. 


Where the decision of an issue turns wholly on the credibility of 
witnesses, aud the trial Judge, while reyecting their evidence, makes no com- 
ment on their demeanour or on their truthfulness, an Appellate Court is in as 
good a position to judge of the matter as the trial Judge. 


The Court is not entitled to attribute conspiracy and perjury to a party 
and his witnesses, unless the story told by them, coupled with the surrounding 
circumstances, was of itself so unnatural and improbable that only one 
conclusion, viz., conspiracy and perjury, was reasonably possible. 

Appeal No. 83 of 1929 from a judgment and decree of the 
High Court, Allahabad, dated the 14th November, 1927, 
reversing a judgment and decree, dated the 12th April, 1924, of 
the Subordinate Judge of Mainpuri. 

Wallach for appellants. 

J. Chinna Durai for respondents. 

17th November, 1933. Their Lordships’ judgment was 
delivered by 

Lorp THANKERTON.—This appeal relates to the estate of 
Dushashan Singh, who died childless on the 21st March, 1912, 
leaving a widow, Lachmi Kuer, who died on the 7th January, 
1921. The suit was brougbt on the 21st November, 1923, by 
Kunwarani Bala Kunwar, the niece of Lachmi Kuer, who 








* P, C. Appeal No. 83 of 1929. 17th November, 1933. 
Allahabad Appeal No. 2 of 1928. 


Lord 
Thankerton. 
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claimed the estate by virtue of a written will, alleged to have 
been executed by Dushashan Singh in or about December, 1911, 
some three months before his death, but which had been lost 
or destroyed and could not be produced. The defendants claim 
right to the estate as being entitled to the reversionary right on 
the death of the widow. 


The only issue in the suit was “Did Dushashan Singh make 
a will in favour of the plaintiff and is sbe owner of the 
property in suit by virtue of the will?” The Additional Sub- 
ordinate Judge of Mainpuri, before whom the suit was tried, 
held that the plaintiff had failed to prove the alleged will and- 
on the 12th April, 1924, he dismissed the suit. On an appeal by 
the plaintiff, the High Court of Judicature at Allahabad, by 
decree, dated the 14th November, 1927, set aside the decree of 
the Subordinate Judge and decreed the suit of the plaintiff for 
declaration that she was the owner of the property in suit on 
the basis of the will of Dushashan Singh. The defendants have 
brought the present appeal against the decision of the High 
Court. The respondents (other than the pro forma defendants) - 
are the representatives of the plaintiff, who has died since that 
decision. 


The main question in the appeal is whether the respondents 
have proved the alleged will and its contents. The appellants 
maintain that the will has not been proved, but their counsel 
admitted at the outset that the appeal could not succeed unless 
the credibility of the plaintiff's witnesses was successfully im- 
pugned, because the evidence, if believed, was sufficient to 
establish the plaintiffs case. The question therefore turns 
wholly on the credibility of the plaintiff's witnesses. 


In the first place, it is to be noted that the learned Sub- 
ordinate Judge’s rejection of the plaintiff’s evidence is solely 
based on the evidence, oral and documentary, placed before 
him; he makes no comment on the demeanour of the witnesses 
or on their truthfulness apart from comments on the probabili- 
ties of the truth of the story actually told by them viewed in 
the light of the surrounding circumstances. It follows that an 
Appellate Court is in as good a position to judge of the matter 
as the Trial Court. 


In the second lage, their Tadka agree ah the „High 
a that the criticisms of the Subordinate Jutge, when pushed 
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to their logical conclusion, amount to the allegation of a wide- 
spread conspiracy on the part of the original plaintiff, Bala 
Kunwar, and her witnesses, and this was admitted by counsel 
for the present appellants. It is further to be observed, as also 
noted by the High Court, that none of the witnesses was asked 
any question as to any discreditable action on his part at any 
time of his life, nor was any suggestion made to any one of 
them that he was engaged in a conspiracy, nor was the initiator 
or the active mover of the conspiracy indicated, except in so far 
as the Judge himself points to the lady. 

In these circumstances their Lordships are of opinion that 
the learned Subordinate Judge was not entitled to attribute to 
the original plaintiff and her witnesses conspiracy and perjury, 
unless the story told by them, coupled with the surrounding 
circumstances, was of itself so unnatural and improbable that 
only one conclusion—vis., conspiracy and perjury—was reason- 
ably possible. 

In his judgment the Subordinate Judge has conveniently 
grouped the evidence in stages, and the High Court has dealt 
with the learned Judge’s criticisms in each stage seriatim. The 
first stage related to the existence of any occasion for the making 
of the will, and the second stage dealt with the alleged object 
in view in making the will. The Subordinate Judge gave his 
reasons for thinking that there could be no genuine occasion for 
making the will or for the selection of Bala Kunwar as the 
object of the testator’s bounty. Their Lordships are content 
with the criticisms of the High Court on these reasons and their 
disagreement with the Subordinate Judge when he stated, at the 
close of his criticisms on the second stage, “All this leads me 
to look at the whole story with a suspicious eye”. 


The third stage of the evidence dealt with by the Sub- 
ordinate Judge related to the execution of the will, and his 
comment on this stage was “ Equally suspicious are the circum- 
stances attending the alleged execution of this will”. Again 
their Lordships agree with the criticisms by the High Court of 
the learned Judge’s reasons for his conclusion, and it is 
unnecessary to repeat them. 


The fourth stage related to the conduct of Lachmi Kuer 
and Bala Kunwar after the death of Dushashan, and their 
Lordships are of opinion that there are some points in their 


conduct that are open to legitimate comment, vis., the failure of 
R—20 $ 


Kunwar. 
Lord 
Thankerion, 
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Lachmi Kuer and Bala Kunwar to rely on the will in their 
respective applications for mutation in 1912 and 1921 respective- 
ly, and the dilatoriness of Bala Kuer in invoking the aid of the 
Court for recovery of the willin 1921. But, in their Lordships’ 
opinion, any unfavourable comments which can arise in these 
respects are far from being sufficient to justify the discrediting 
of the plaintiff’s witnesses. It does not appear to have been a 
matter of much moment to Lachmi Kuer whether she got the 
estate by inheritance or under the will, and it is not certain that 
Bala Kunwar was personally aware of the terms of the appli- 
cation for mutation which was signed on her behalf by Rup 
Ram. As regards the third ground of comment, it should be 
remembered that both Courts accepted it as proved that Bala 
Kunwar had disclosed the fact of the will in her favour to the 
police on the 9th January, 1921. 


The last matter on which the Subordinate Judge laid stress 
was the fact that the will was neither publicly registered nor 
privately deposited with the Registrar for safe custody. Their 
Lordships agree, as also did the High Court, that this affords 
ground for serious comment, especially in view of the evidence, 
on behalf of the plaintiffs, of Dushashan’s anxiety for its safe- 
keeping, but their Lordships agree with the High Court that 
such comment is insufficient to justify disbelief of the strong 
and substantial body of evidence on the plaintiff’s behalf. 


Their Lordships are accordingly of opinion that the appel- 
lants have failed to produce sufficient grounds for discrediting 


-the plaintiff's witnesses, and the appeal must therefore fail. But 


two further points vere raised during the debate before this 
Board, both of which arose out of the death of Bala Kunwar 


.since the date of the decision of the High Court, which has 


brought into prominence the question of the succession to the 
estate of Dushashan on her death. The appellants claimed that 
Bala Kunwar had only a life estate and that on her death the 
reversioners would be entitled to the property on their suing for 
possession. The appellants desired to have it made clear that 
the present suit in no way determines who are entitled to the 
reversionary interest, and the respondents desired to have the 
question of the nature and extent of Bala Kunwar’s interest 
under the will, which they maintained to be as yet undetermined, 
remitted for further enquiry and decision. 
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In their Lordships’ opinion it is clear that the present suit 
does not determine who are entitled to the reversionary rights 
in the estate of Dushashan; this is made clear by the fact that 
the sccond issue, under which the question was raised, was 
struck out by the Subordinate Judge as being unnecessary for 
the purposes of the suit. As regards the nature and extent of 
Bala Kunwar’s interest under the will, this matter is determined 
by the judgment and decree of the High Court to have been a 
provision for Bala Kunwar during her life, and no cross-appeal 
has been taken by the respondents. But, apart from that, it 
may be noted that the second part of the issue which was tried 
raises the question of the plaintiff’s interest under the will, and 
their Lordships are entitled to assume that every witness who 
could speak to the terms of the will, and was available, was 
called by the plaintiff. 

Their Lordships therefore see no ground for remitting the 
case for a further enquiry into the extent of the interest of Bala 
Kunwar, which mnst be taken as decided by the judgment of 
the High Court. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed and that the decree of the 
_ High Court, dated the 14th November, 1927, should be affirmed. 
The appellants will pay the costs of Man Singh who alone 
appeared as a respondent in this appeal. 

Solicitors for appellants: H. S. L. Polak & Co. 


Solicitors for respondents: Douglas, Grant & Dold. 
1G RC Appeal dismissed, 





PRIVY COUNCIL, 
[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province. ] 


PRESENT :—LorbD MACMILLAN, Sim Joun WALLIS AND 
SIR GEORGE LOWNDES. 


Mauladad Khan, since deceased (now repre- 


sented by, Ghulam Jan and others) .. Appellani* 
v. 
Faizullah Khan and others .. Respondents. 


Practice—Reimand—Order in Cowncil directing re-trial of swit on 
merits— Proceedings in India contrary to—Legality of. 


*P, C. Appeal No. 99 of 1931. 16th November, 1933. 


PCG 
Govind 
Prasad 
v. 
Bala 
Kunwar. 
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Faizullah 
Khan 
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Where by an Order in Council thei: Lordships of the Privy Council 
remanded a case to the Court of first instance for fresh trial and decision on 
the merits, 


Held, that all proceedings in the Indian Courts contrary to the directions 
contained in the said Order in Council were coram non judice and void, and 
must be set aside, and that the case must be sent back to India for re-trial 
in accordance with the previous Order in Council. 


Appeal No. 99 of 1931 from the decrees of the Judicial 
Commissioner, North-West Frontier Province, dated the 21st 
June, 1930, modifying the final decree of the Court of the 
District Judge of Dera Ismail Khan, dated the 14th January, 
1927/18th September, 1929. 

Wallach for appellant. 

De Gruyther, K.C. and Parikh for respondents. 

16th November, 1933. Their Lordships’ judgment was 
delivered by 


Lord MacmILLAN.—This is an unusual and a most unfor- 
tunate case. It began ten years ago with a suit filed for partner- 
ship accounts. The suit was instituted in the Court of the 
District Judge of Dera Ismail Khan, but was transferred by 
him to that of the Subordinate Judge, by whom a preliminary 
decree was passed on the 22nd October, 1923, declaring the 
shares of the parties in the partnership and ordering accounts 
to be taken. There was no appeal against this decree. 


On the 24th March, 1924, the Subordinate Judge passed a 
final decree under which a sum of Rs. 19,991 was found due to 
the present appellant, Mauladad Khan (who was the first 
defendant in the suit) by the other parties, who are tne respond- 
ents before the Board. Appeals followed to the Judicial 
Commissioner. He wet aside the decree of the 24th March, 
1924, and by his order of the 7th May, 1925, remanded the suit 
to the District Judge for re-trial by him, but directed in effect 
that on the re-trial the respondents would only be entitled to 
dispute the liability for Rs. 19,991, which had been laid on them 
by the Subordinate Judge, and would not be entitled to claim 
that any additional sums were payable to them. This restric- 
tion was based on an alleged deficiency in the Court-fee paid 
by them. i 


Against this part of the order of the 7th May, 1925, the 
respondents filed two separate appeals to His Majesty in 
Council. These came on for hearing before the Board in 
February, 1929. The judgment of the Board was delivered by 
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Lord Shaw on the 15th March following (see Fateullah Khan v. 
Mauladad Khanı) and the advice tendered to His Majesty was 
that the order of the Judicial Commissioner of the 7th May, 
1925, should be set aside and the case remanded to the Court 
of the Subordinate Judge for fresh trial and decision on the 
merits. An Order in Council was duly drawn up to this effect 
and dated the Ist March, 1929. 


In the meantime, however, the case had gone on in India 
as if no such appeal were pending. The District Judge acted 
on the remand order of the Judicial Commissioner, accounts 
were taken by Commissioners, their report was considered by 
the District Judge, and on the 14th January, 1927, he delivered 
a judgment finding considerable sums due from Mauladad to 
the various respondents. The judgment was stated to be ‘“‘con- 
tingent upon the reversal of the Judicial Commissioner’s Order, 
dated 7th May, 1925, by the Privy Council”. No formal 
decree was drawn up, but notwithstanding this all the parties 
except the original plaintiff No. 2 appealed against the 
“judgment” to the Judicial Commissioner. These appeals were 
still pending in March, 1929, when the Order in Council above 
referred to was promulgated. 


On receipt in India of the Order in Council the first plaintiff 
and defendants Nos. 2 and 3 applied to the Judicial Commissioner 


asking that the District Judge should now draw up a decree in - 


pursuance of his judgment of the 14th January, 1927, and that 
their appeal should be proceeded with. This was opposed by 
Mauladad, who contended that the proceedings taken in the 
District Court on the Judicial Commissigner’s order of the 7th 
May, 1925, were void as the order on which they were based 
had been set aside. The Judicial Commissioner declined to 
deal with this contention at the time and ordered the District 
Judge to complete his proceedings by drawing up a decree. 
This was done. A decree was drawn up in accordance with 
the judgment and dated the 14th January, 1927/18th September, 
1929. All three appeals were then heard by the Judicial 
Commissioner, who after an elaborate examination of the items 
in dispute varied the District Judge’s decree and held Mauladad 
liable to plaintiff No. 1 in Rs. 57,925, to plaintiff No. 2 in 
Rs. 2,249, and to defendants Nos. 2 and 3 in Rs. 4,310 with 





1, (1929) L. R. 56 L A. 232: LLR. 10 Lah. 737: 57 M.LJ. 281 (P.C). 
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interest in each case at six per cent. from the 1st April, 1920, 
to realisation. 

Against the decrees, which were duly drawn up in accord- 
ance with this judgment and dated the 2ist June, 1930, 
Mauladad has appealed to His Majesty in Council. The first 
point taken on his behalf is that having regard to the terms of 
the Order in Council of the 1st March, 1929, all the proceedings 
in the District Judge’s Court following on the remand order of 
the 7th May, 1925, and the appeal from his decree were without 
jurisdiction and void, and that following upon the Order in 
Council there should have been a fresh trial before the 
Subordinate Judge and a decision by him on the merits of the 
case. 

In answer to this contention counsel for the respondents 
points out that in the first appeal to His Majesty in Council the 
only question was as to the limitation placed upon the right 
of the plaintiff and defendants Nos. 2 and 3 to recover upon the 
remand substantive sums against Mauladad. Upon reference. 
to Lord Shaw’s judgment this certainly appears to have been 
the only question discussed.’ Counsel protests that the advice 
tendered by the Board to His Majesty and the Order in Council 
meant no more than that the order of the 7th May, 1925, should 
be set aside only in so far as it restricted the rights of the 
respondents on the re-trial and asks that the Order in Council 
should be so read. 


Their Lordships are unable to accede to this suggestion. 
That the intention of the Board was that the whole order of 
the 7th May, 1925, should be set aside is, they think, clear from 
the direction that therë should be a fresh trial before a different 
Court. It is no doubt possible that the requirements of the 
case would have been met by a mere modification of the order 
in question leaving the re-trial to proceed as ordered by the 
Judicial Commissioner, and this might have been brought to the 
notice of the Board before the Order in Council was drawn up. 
An opportunity is always afforded to the parties of meeting any 
such objection to the form of the advice tendered. But no step 
in this bebalf was taken by the then appellants. It is in their 
Lordships’ opinion impossible to hold that the Order in Council 
meant anything less than what it says in the plainest of words. 
It would, they think, be equally impossible to hold that a re-trial 
before the District Judge which was completed by the 14th 
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January, 1927, was a. sufficient compliance with an order for 
re-trial by the Subordinate Judge made by His Majesty in 
Council in March, 1929. Their Lordships are naturally reluc- 
tant to prolong this already protracted litigation, but they feel 
that there is no other solution to the present $mpasse than to 
send the case back for re-trial. The re-trial, of course, will not 
extend to the matters decided by the preliminary decree of the 
22nd October, 1923, which remains undisturbed. 

They are of opinion therefore that all the proceedings in 
India subsequent to the order of the Judicial Commissioner, 
dated 7th May, 1925, were coram non judice; that the decrees 
of the District Judge and of the Judicial Commissioner, dated 
respectively 14th January, 1927/18th September, 1929 and 21st 
June, 1930, must be set aside; and that the case must go back 
for re-trial of the matters determined by the decree of the 24th 
March, 1924, which was set aside in accordance with the terms 
of the Order in Council of the 1st March, 1929, and they will 
humbly advise His Majesty accordingly. 

The appellants must, their Lordships think, have their 
costs from the respondents of all the proceedings subsequent to 
the arrival in India of the Order in Council of the 1st March, 
1929, including the costs of the present appeal. There should, 
they think, be no costs of the abortive proceedings in the Dis- 
trict Court held upon the remand of the 7th May, 1925. All 
other costs will be dealt with upon the further trial of the 
case. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: Stanley Johnson & Allen. 

KJR Caseremanded for re-irial. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 
PRESENT :—Lorp MACMILLAN, Sim JOHN WALLIS AND SIR 
GEORGE LOWNDES. 


Madho Ram Appellani* 
v. 
The Secretary of State for India in 
Council Respondent. 


Contract-~C onstruction of —Tender for “oil petroleum’ —" Peirol” not 
included in the expression “ off petroleum”. 





* P. C Appeal No. 65 of 1931. 5th December, 1933. 
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Held, on the construction of a tender by the appellant to supply “ oil 
petroleum” to the military authorities ata certain rate, that the expiession 
“oil petroleum” did not include petrol. 


Judgment of the High Court, Lahore, Secretary of State v, Madho Ram, 
(1928) I. L. R. 10 Lah. 493, affirmed, but on different grounds. 

Appeal No. 65 of 1931 from a decree of the High Court, 
Lahore, dated the 19th November, 1928, reversing a decree of 
the Subordinate Judge, Lahore, dated the 13th August, 1924. 


The main question for determination on the appeal was, 
whether on the true construction of the documents of contract 
between the parties hereto, the parties intended “ petrol” to be 
supplied under the term “oil petroleum”. The trial Judge 
answered the question in the affirmative. The High Court did not 
think it necessary to deal with the merits of the case, as they held 
that on the proper construction of the documents there had been no 
breach on the part of the defendant and dismissed the plaintiff’s 
suit for that reason. 

Against the said decree of the High Court, the plaintiff 
appealed to His Majesty in Council. 

De Gruyther, K. C., J. M. Parikh and W. C. Dutt for 


appellant. 
Dunne, K. C. and Wallach for respondent. 


Sth December, 1933. Their Lordships’ judgment was 
delivered by 


Sır Joan Watcis.—In this case the plaintiff, Madho Ram, 
contractor, Lahore Cantonment, instituted a suit to recover 
Rs. 37,500 from the defendant, the Secretary of State for India 
in Council, by way of damages for breach of contract, entered 
into by the Supply gnd Transport Corps with the sanction of 
the General Officer Commanding the Lahore Divisional Area, 
for the supply of “ oils of sorts other than kerosene,” deliverable 
at Lahore Cantonment, Ferozepore, Multan, Jullunder and 
Amritsar, for the year lst April, 1917 to 31st March, 1918. 


The plaintiff having put in a tender for this year in the 
prescribed form, the written sanction of the G. O. C. was 
obtained “ for the period at the rates quoted ” in the schedule to 
the tender after a “comparative statement” had been submitted 
to him, which no doubt showed the rates acreDre in the 
preceding year or years. 


The sanction having been duly recorded in the schedule to 
the tender, the schedule was signed on the same day by, the 
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plaintiff and the Deputy Assistant Director of Supplies, and 
on ihe 5th February, 1917, acceptance of the tender was 
communicated to the plaintiff and entered in the tender. 


In the tender the plaintiff agreed to supply so much oil of 
sorts as the officers specified “may require, subject to the 
conditions set forth in this tender and in the schedule annexed 
thereto”. 


Twelve different sorts of oil were entered in column 1 of the 
schedule, which was headed “Exact description of supplies 
required,” and in other columns the rates per gallon in figures 
and words and the “estimated requirements” were entered. 
These estimated requirements, read with note A, were for the 
quantities entered “and as required after completion of these 
quantities”. 


One of the oils specified in the schedule was “oil petroleum,” 
at Rs. 3.12 per gallon, and the “ estimated requirements ” were 
entered as 200 gallons. The tender for the preceding year 
1916-17 included “oil petroleum,” at Rs. 4 per gallon, with 
estimated requirements of 10 gallons. “Oil petroleum ” had 
not been included in the accepted tender for 1915-16. 


The sole question in the case is whether by the acceptance 
of this tender for an estimated 200 gallons of “oil petroleum ” 
in January, 1917, the plaintiff obtained a contract for the supply 
of all the petrol required by the Supply and Transport Corps 
for five of the most important military stations in the Punjab at 
a rate which, according to the evidence of one of his own 
witnesses, was double the rate for petrol in 1917. 


The plaint alleged that the plaintiff under his contract 
continued to supply petrol under the heading of “oil petroleum” 
up to the 17th July, 1917, and in this way supplied over 200 
gallons of petrol, which were duly accepted as “ oil petroleum” 
and paid for at the contract rate of Rs. 3.12 per gallon, but that 
subsequently in breach of the contract the defendant had 
obtained supplies of petrol from other dealers, and during the 
running period of the contract so obtained approximately no 
less than 25,000 gallons. He further alleged that during the 
period from July, 1917 to March, 1918, the market price of 
petrol was Rs. 2.4 per gallon, as compared with the contract 
rate of Rs. 3.12, and that he had suffered a loss at the rate of 
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Rs. 1.8 per gallon, or Rs. 37,500, which he claimed to recover 
as damages. 


In the written statement the defendant alleged that the 
contract did not compel the S. and T. Corps to indent even for 
200 gallons on the plaintiff or to draw its supplies from the 
plaintiff alone. It denied that the plaintiff had supplied petrol 


- under the heading of “ oil petroleum ” up to July, 1917, and had 


supplied 200 gallons of petrol which were duly accepted and 
paid for as “oil petroleum”. “The schedule provided for 
the supply of ‘oil petroleum’. If the plaintiff cleverly supplied 
and the defendant by a mistake received petroleum (sic) for 
‘oil petroleum’ it does not affect the case. Petrol was never 
knowingly received as, or in the place of, ‘ oil petroleum’.” 


Both the Lower Courts in their judgments embarked in the 
first place on an elaborate consideration of the question whether 
in the light of the English decisions the acceptance of the 
plaintiff's tender amounted to a contract binding the S. and 
T. Corps to draw all their supplies of the oils specified from 
the plaintiff. 


The Subordinate Judge found that such a contract was 
proved, and being of opinion that “oil petroleum” included 
petrol, gave the plaintiff a decree for Rs. 37,500 as claimed. 


The High Court held that the plaintiff was not entitled 
under the contract to insist on the S. and T. Corps getting all 


-or any of their supplies from the plaintiff, and reversed the 


decree of the Lower Court and dismissed the suit on that ground 
without going into the question whether ‘oil petroleum” 
included petrol. As ¢heir Lordships, after hearing the latter 
question fully argued, are clearly of opinion that petrol was not 
included, and that on this ground the appeal must fail, they do 
not propose to decide the question of contract, and will merely 
observe that they are not to be taken as concurring in the High 
Court’s finding as to the effect of the contract. They think it 
right to add that in their opinion it is extremely desirable that 
in tenders of this kind it should be made clear beyond all doubt 
on the face of the documents whether the accepted tender is for 
all the supplies which may be required while the tender is in 
force, or only for such supplies as may be ordered from time 
to time, and that these questions should not be left to become 
the subject, when differences arise, of protracted litigation. 
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As to what was meant by “ oil petroleum,” the Subordinate 
Judge found, in the first place, that “ oil petroleum” and 
“petrol” were different things, and that “ oil petroleum” was 
crude oil used for cleaning rifles and guns, and petrol was a 
distilled spirit used for driving motor-cars, but that in this 
contract both parties understood that the article to be supplied 
was petrol, and accordingly gave the plaintiff a decree for 
Rs. 37,500, the damages claimed in the plaint. With the latter 
part of this finding their Lordships are wholly unable to agree. 


“Oil petroleum, Russian lubricating,” is one of the supplies 
included in the Army Tables of a Battery, R. F. A. According 
to the defendant’s evidence the “ oil petroleum ” in this case was 
required for cleaning guns. In both instances the term “oil 
petroleum ” would appear to have been used in contradistinction 
to spirit of petroleum now commonly known as petrol. 

Reference to the words petroleum and petrol in the New 
English Dictionary shows that in the early days of motoring, 
motor spirit was known as spirit of petroleum and in France as 
essence de pétrole. Something shorter apparently being wanted, 
pétrole or essence came into use in France and petrol in 
England. In 1917, petrol was the only term in use for motor 
spirit both in England and in India. All the indents exhibited 
in the case were for petrol, and there is no reliable evidence 
that motor spirit was ever known as “ oil petroleum ”. When the 
plaintiff first saw the words “oil petroleum” in the printed 
form of tender he may not have known what exactly was meant, 
and may have had to enquire before making his tender, but he 
can hardly have avoided knowing that it was not petrol. This 
was sufficiently apparént from the fact ¢hat only 200 gallons 
were entered as the estimated requirements for these five 
stations, whereas the plaintiff proved from the books produced 
by the defendant that the S. and T. Corps in this contract year 
purchased 26,540 gallons of petrol for the contract stations from 
the Shell and Burma Oil Companies, and it is not clear whether 
these quantities included the petrol which the officers in charge 
of supplies at the out-stations obtained on indents from other 
contractors under their contracts, as evidenced in this case. 

That the plaintiff did not think that “ oil petroleum ” meant 
petrol also appears fromthe fact that his rate of Rs. 3.12 per 
gallon was double the market price of petrol at the date of the 
tender. 
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As for the “ oil petroleum,” mentioned in his contract, he 
presumably ascertained that it was crude petroleum, wanted for 
cleaning guns, before he tendered for it at Rs. 3.12 a gallon, 
unless indeed he simply took the rate tendered by his predeces- 
sor and reduced it by 4 annas a gallon. In any case, he cannot 
possibly have supposed that “oil petroleum” included petrol. 
The plaintiff did not venture to go into the box and depose that 
he understood his contract to include petrol. 

Captain Payne, the plaintiff's twelfth witness who signed 
one of these supply orders, deposed that he was unable to 
explain why in this instance the supply order was made out for 
oil petroleum when the indent was for petrol, and that he 
signed the order put before him “as an ordinary routine”. 

The plaintiff’s claim would appear to have been suggested 
by the fact which had come to the plaintiff’s knowledge that the 
previous contractor had on two occasions been allowed to supply 
petrol wanted by the Armoured Motor Unit, Lahore, under 
supply orders for oil petroleum purporting to be made under 
his contract; and the claim was at once rejected by the Officer 
Commanding the Supply and Transport Corps, Lahore, as soon 
as the true facts were ascertained. 

For these reasons their Lordships are of opinion that the 
appeal must be dismissed, and they will humbly advise His 
Majesty accordingly. The appellant will pay the respondent’s 
costs. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondent: Solicitor, India Office. 

K. J. R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—Lorb THANKERTON, LORD ALNESS AND SR 

LANCELOT SANDERSON. 
The Secretary of State for India in Council 

and another .. Appellanis* 

v. 

Anant Krishnaji Nulkar and others .. Respondents. 


Bombay Land Revenue Code (V of 1879), S. 211, R. 19—Validity of 
grant by Collector free of occwpancy price—Previous tanction of Commis- 
sioner ot obtained—Powsr of Commissioner under S. 211 ito modify 
Collector's order and to require payment of occupancy price. 

The Collector made a grant of certain Government lands to the respond- 
ent free of occupancy price and free from assessment, The Commissioner, 





*P, C. Appeal No. 77 of 1932. 27th November, 1933. 
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acting under S. 211 of the Bombay Land Revenue Code, 1879 (Bom. Act V 
of 1879) made an order directing that the proper occupancy price should be 
recovered from the respondent, and on his failure to pay the same, the lands 
were forfeited to the Government. In a suit by the respondent against the 
Government (appellant) to declare the invalidity of the forfeiture, 


Held, (1) that under the Bombay Land Revenue Code, 1879 and R. 19 
framed thereunder, it is a condition precedent to the lawfulness of a grant 
by the Collector, that the previous sanction of the Commissioner should be 
obtained, and as such sanction was not obtained in the present case, the grant 
made by the Collector was invalid and conferred no title to the lands upon the 
grantee (respondent), and (2) that, assuming the Collector's order granting the 
lands was valid, it was competently modified by the Commissioner under the 
powers conferred on him by S. 211 of the Code, and as the respondent failed 
to implement the Commissioner's order, he acquired no title to the lands. 


Judgment of the High Court, Bombay (Anant Krishnayi Nulkor v. The 
Secretary of State for India, (1930) LL.R. 55 Bom. 165), reversed. 

Appeal No. 77 of 1932 against a decree, dated the 2nd 
September, 1930, of the High Court, Bombay, reversing a 
decree, dated the 1st November, 1924, of the District Judge of 
Khandesh. 


The appeal raised the question of the respondent’s title to 
certain Government lands, which depended upon the validity of a 
grant in his favour by the Collector, and its subsequent modifica- 
tion by the Commissioner under the Bombay Land Revenue Code, 
1879, The facts are stated in the Board’s judgment, and in the 
judgments delivered by Beaumont, C. J., and Baker and Black- 
well, JJ. in the High Court, and reported in I. L. R. 55 Bom. 165. 


De Gruyther, K. C. and Wallach for appellants. 
Narasimham for respondents. 


27th November, 1933. Their Lordships’ judgment was 
delivered by 


Loran ALNEss.—The appellants in his case were defend- 
ants in a suit at the instance of the respondents before the 
District Judge of Khandesh. He decided in favour of the 
appellants, but his decree was reversed in the High Court of 
Judicature at Bombay. Hence this appeal. 


The first respondent had rendered certain war service, and 
in 1919 he applied to the Government for a grant of certain 
lands which are now in suit. On 21st May, 1919, the Collector 
of the District of East Khandesh, Mr. Monteath, made an order, 
granting him the lands in question, subject to two conditions. 
These were (a) that the lands should be held free from pay- 
ment of occupancy price, and (b) that the lands should be free 
of assessment till they were brought under cultivation. The 


Lord 
Alness, 
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lands were Government lands within the meaning of Section 37 
of the Bombay Land Revenue Code, 1879 (Act V). The 
first respondent duly entered into possession of them. On 6th 
December, 1921, the Commissioner for the District made an 
order, directing that the proper occupancy price according to 
the full market value of the lands on the date when the grant 
was originally made—vis., 21st May, 1919—should be recover- 
ed from the first respondent, and that the ordinary land revenue 
(consolidated) should be recovered from the year 1919-20. 


The first respondent paid the assessments, but not the 
occupancy price; and in consequence the Assistant Collector, 
on 29th August, 1922, made an order, forfeiting the occupancy 
holding of the first respondent. He was evicted from the lands 
on 11th September, 1922. The Government thereupon resumed 
possession of them. 

The first appellant is the Secretary of State for India in 
Council. The second appellant is Abdul Razak Gani Miya 
Deshmukh, to whom, on Ist November, 1922, the Collector made 
a fresh grant of the occupancy rights in the lands in suit. It 
falls to be added that, on 26th July, 1921, the first respondent 
had made a gift of the lands in suit to his deceased wife, the 
original second respondent. 

On 27th August, 1923, the first and second respondents 
instituted the present suit before the District Judge of Khandesh 
against the appellants. Their plaint inter alia contained a claim 
to recover from the Government possession of the lands in dis- 
pute. That claim manifestly postulated a title in them to these 
lands. The appellants lodged a defence to the suit. 

The District Judge, as already stated, decided in favour of 
the appellants, and dismissed the respondents’ suit. He held 
that the Collector’s order was lira vires, and that the Commis- 
sioner had, under S. 211 of the Code, power to revise the order. 
On appeal, the High Court of Judicature at Bombay were 
equally divided—Beaumont, C. J. being of opinion that the 
appeal succeeded, and Baker, J. being of opinion that the appeal 
failed. Thereupon they referred to a third Judge (Blackwell, 
J.) the following questions for decision :— 

(1) Whether the order of the Commissioner of the 6th December, 1921, 
was valid? and 


- (2) Whether the order of the Assistant Collector, dated 29th August, 
1922, was valid? i : 
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The learned Judge answered both questions in the negative. 


He decided in favour of the respondents, and pronounced a 
decree to that effect. Against that decree the present appeal is 
taken. 

After the full argument which their Lordships heard, it 
became apparent that, on the fringe of the case, there lie many 
and difficult problems. Their Lordships, however, for reasons 
presently to be assigned, think that the controversy between the 
parties can be solved once this question is answered :— 

Was the order of the Collector (Mr. Monteath), dated 
21st May, 1919, a valid order? There can be no doubt that the 
title of the respondents—and, indeed, their sole title to the lands 
in suit—depends on the validity of that order. That order is 
the respondents’ sheet anchor, and, if it drags, their claim fails. 
In these circumstances it is indeed surprising that this point of 
view does not seem to have been emphasised in the Courts 
below. The reference to Blackwell, J. entirely ignores the 
validity or otherwise of the Collector’s order. 

Before their Lordships a double attack was made by the 
appellants upon that order. In the first place, they contended 
that the preamble upon which it proceeded—visz., that the lands 
were given to the first respondent in respect of war services— 
was incompetent, and vitiated the grant. It was argued that 
such extrinsic considerations as war service were beyond 
the legitimate purview of the Collector. Their Lordships think 
that there is much to be said for the soundness of this conten- 
tion; but they find it unnecessary to determine it, as they are of 
opinion that the second contention proffered by the appellants 
is fatal to the validity of the order in question. 


That contention is of this nature. The grant was admit- 
tedly madeunder the Bombay Land Revenue Code (1879). Rule 
19 of that Code, which was in force at the time, and which cor- 
responds to R. 39, which is now in force, provides as follows :— 


“Where it appears that the bringing of any survey number under 
cultivation will be attended with large expense, or where for other special 
reasons it seems desirable, it shall be lawful for the Collector (with the 
previous sanction of the Commissioner, in cases where the assessment on 
the land included in the total grant exceeds one hundred rupees) to give the 
occupancy of the survey number revenue-free or at a reduced assessment for 
a certain term, or revenue-free for a certain term and ata reduced aasess- 
ment for a further term, and to annex such special conditions to the 
occupancy as the ontlay or other reasons aforesaid may seem to him to 
warrant: 
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“Provided always that, on the expiry of the said term or terms the 
survey number shall be liable to full assessment under the rules then in force 
for lands to which a survey settlement has been extended.” 


That rule admittedly governs the transaction. 


The rule, it will be observed, requires, as a condition of 
the lawfulness of a grant by the Collector, that the previous 
sanction of the Commissioner should be obtained, piovided 
that, as is the case here, the assessment on the land in the grant 
exceeds one hundred rupees. Now, no one pretends that that 
sanction was in this instance obtained. It would seem inevi- 
tably to follow that the grant made by the Collector was an 
invalid grant. Their Lordships find it impossible to accede to 
the view that the grant was partially bad and partially good— 
that is to say, that it was bad as regards freedom from assess- 
ment, but good as regards occupancy price. In their Lordships’ 
opinion, the grant must be treated as a whole, and, if a part is 
bad, the whole is bad. Thus the respondent’s title to the lands 
disappears. 


That is, in their Lordships’ opinion, sufficient for the deter- 
mination of the appeal. But, as they have formed a clear 
opinion on a second contention by the appellants, they do not 
hesitate to express that opinion. That contention is of this 
nature. The appellants point out that the Commissioner, under 
S. 211 of the Code, was entitled to modify, annul or reverse 
the order of the Collector. The relevant part of that section is 
in these terms :—“If in any case it shall appear to the Governor 
in Council, or to such officer aforesaid (the officer includes the 
Commissioner) that any decision, or order, or proceedings so 
called for should be mogified, annulled, or reversed, he may pass 
such order thereon as he deems fit.’ The amplitude of the 
powers conferred on the Commissioner by that section is strik- 
ing. Now, the order of the Commissioner purported to modify 
the order of the Collector. In their Lordships’ opinion, it 
effectively did so. The order inter alia directed “that the 
proper occupancy price according to the full market value of the 
land on the date on which the grant was originally made. . . 
should be recovered from Capt. Nulkar, and the ordinary land 
revenue (consolidated) should be recovered from the year 
1919-20”. The Collector had given the first respondent the 
lands in suit, on certain conditions. The Commissioner decreed 
that the first respondent should continue to occupy the lands, 


J 
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but he varied the terms of occupation. If this be not a modi- 
fication of the Collector’s order, their Lordships are at a loss to 
apprehend the import of what the Commissioner did. Their 
Lordships entertain no doubt that the Commissioner’s order fell 
within the powers conferred upon him by S. 211. Accordingly, 
even if—contrary to their Lordships’ opinion—the Collector’s 
order was valid, it was competently modified by the order of 
the Commissioner. In this view, the first respondent, therefore, 
who failed to implement the Commissioner’s order, and who 
was subsequently evicted from the lands, had no right to claim 
the possession which his plaint postulates. In short, their 
Lordships are of opinion that the respondents have failed to 
qualify such a title as would enable them to maintain this suit. 
On this ground also the case for the respondents, in their Lord- 
ships’ opinion, fails. 
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Their Lordships abstain from offering an opinion on a third 


argument which was proffered by thé appeau; Da upon 
the order of forfeiture of the lands in suit, which followed asa 
sequel to the earlier proceedings. The appellants’ contention 
inthis matter is attended with difficulty; but, inasmuch as 
the problem before their Lordships can be solved by the 
affrmance of the first two contentions of the appellants, they 
find it unnecessary to determine the soundness of the third 
contention to which reference has just been made. 

For the reasons stated, their Lordships will humbly advise 
His Majesty that the appeal should be allowed, that the decree 
of the High Court should be set aside with costs, and that the 
decree of the District Judge of Khandesh should be restored. 
The respondents will pay the appellants’ costs before this Board. 

Solicitor for appellants: Solicitor, Indta Office. 

Solicitor for respondents: G. K. Kannepalii. 

K. J.R. Appeal allowed. 


R—~22 


Sree Chand 
Sowcar 


v. 
Kasi Chetty. 


170 THE MADRAS LAW JOURNAL REPORTS. [voL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justicze SUNDARAM CHETTY AND MB. 
Justice PAKENHAM WALSH. 


Sree Chand Sowcar by agent Roop- 


chand Sowcar .. Appellant* (Plaintif) 
v. 
T. Kasi Chetty alas Nagalingam 
Chetty and others .. Respondents (Defend- 
ants). 


W ill—Consiruction—Grant of life-estate with remainder over—Nature 
of wltimate bequest—Mortgage effected by vested interest-holder before 
expiry of life-estate—Validity—Indian Succession Act (X of 1865), Ss.98 
and 106. 


A testator provided by his will that for a period of three years subse- 
quent to his death the executors should manage the properties and after the 
expiry of that period they should deliver to the 1st defendant’s guardians all 
the moveable and immoveable properties which should be taken possession of ° 
and managed by those guardians till the end of their lifetime without any 
power of alienation by sale or mortgage. It further directed that after the 
gnardians’ lifetime the testator’s son's descendants should take the properties 
absolutely and enjoy them from generation to generation. The 1st defend- 
ant, who was the son’sson of the testator, was a child on the date of the will 
and the guardians appointed thereunder were his mother and paternal grand- 
mother. The will was dated 1904 and the survivor of the two women who 
enjoyed the properties under the will died in 1926. The 1st defendant had 
in 1924 executed a mortgage of the properties conveyed under the will and 
the mortgagee sued to enforce the same after the death of the intermediate 
estate-holders. 


Held, that the effect of the will was to confer a life-estate on the guar- 
dians with a gift over of the remainder to the testator’s son's descendants 
who took a vested interest under the will, and the lst defendant was compe- 
tent to effect a mortgage of the properties even before the death of the 
surviving life-estate holder. 


Distinction between vested and contingent interests pointed out. 


Maseyk v. Fergusson, (1878) I.L.R. 4 Cal 304, Harris v. Brown, (1901) 
LR. 28 I.A. 159: LL.R. 2% Cal. 621 (P C), Bhagabati Barmanya v. Kali- 
charan Singh, (1911) L.R. 38 LA. 54: LL.R. 38 Cal. 468: 21 M.L.J. 387 (P. 
C.) and Mathura Nath Biswas v. Monmohint Dasya, (1919) 57L C 747, 
referred to. 


Appeal against the decree of the Court of the City Civil 
Judge of Madras in O. S. No. 15 of 1929, dated 28th 
January, 1930. 


V. Ramaswami Aiyar and M. N. Doratswami Aiyangar 
for appellant. 

V.V. Srinivasa Aiyangar, T. K. Srinivasathathachariar 
and T. Krishnaswami Atyar for respondents. 





*C. CC A No. 17 of 1930. 9th August, 1933, 
S - 
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The Court delivered the following 


Jupcments: Sundaram Chetty, J.—This appeal arises out 
of a suit filed by the plaintiff (appellant) for the recovery of 
a certain sum of money alleged to be due on a mortgage bond 
executed by the 1st defendant for Rs. 1,000 on 15th November, 
1924. The 2nd defendant is a subsequent purchaser of the 
mortgaged property from the 1st defendant. Various conten- 
tions were raised by these defendants in respect of which issues 
were also framed, but the learned Judge in the Court below 
wanted to dispose of the suit on what he calls two preliminary 
points, one of which he decided definitely against the plaintiff. 
On the strength of that finding, the suit was dismissed. Hence 
this appeal. 


The mortgaged property belonged to the Ist defendant’s 
grandfather Srinivasa Chettiar. The Ist defendant’s right to 
that property is derived from the will, Ex. I, executed by the 
said Srinivasa Chettiar in 1904. The contention of the 2nd 
defendant is that according to the terms of that will it should 
be taken that the mortgaged property had not vested in the 1st 
defendant on the date of the suit mortgage and consequently 
the mortgage sued on is invalid. The Lower Court upheld this 
contention and dismissed the suit. 


This question depends upon a proper construction of the 
terms of the will, Ex. I. Under this will, the testator appointed 
three persons as executors for the purpose of carrying out the 
directions contained in the will. The present Ist defendant, 
who was then a child of 4or 5 months, was to be under the 
protection of his mother and paternal gsandmother who were 
both appointed under the will as the guardians of his person. 
The testator had a son named Ramaswami Chetti who was 
aged about 20 years but he was practically disinherited on 
account of his improper conduct. Paragraph 13 of the will is 
important for the purposes of the present case. It provides 
that for a period of three years subsequent to the death of the 
testator the executors should manage the properties as directed 
in the will and after the expiry of that period they should 
deliver to the Ist defendant’s guardians all the movable 
and immovable properties which should be taken possession 
of and managed by those two guardians till the end of 
their lifetime without any power of alienation by sale or 
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Ua 
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Sundaram 
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mortgage, but after their lifetime the testator’s son’s descend- 
ants should take those properties absolutely and enjoy them 
from generation to generation. The effect of the aforesaid 
terms of the will appears to be this. After the expiry 
of a term of three years from the date of the testator’s death 
during which the executors should be in possession and 
management, the two ladies who were appointed as the Ist 
defendant’s guardians were to enjoy the properties for their 
life without powers of alienation. In other words, a life-estate 
was bequeathed to them with an absolute gift over of the 
remainder to the descendants of the testator’s son. The 
absolute gift of the remainder is to a specified class of persons 
of whom the Ist defendant is certainly one. The question for 
consideration is, whether the gift of the remainder absolutely 
in favour of a specified class of persons on the termination of 
the life-estate should he deemed to be a vested interest or only 
a contingent interest. The ordinary distinction between vested 
and contingent interests consists in the nature of the event or 
condition upon which the donee should take the property. If the 
interest created in favour of a person should take effect on the 
happening of an event which must happen, it is a vested interest, 
but if it is to take effect on the happening of a specified un- 
certain event which may or may not happen the interest is a 
contingent one. Applying this test there is no doubt about the 
nature of the interest created in favour of the class of persons 
of whom the Ist defendant is one, which should take effect on 
the termination of the life-time of the two ladies (an event which 
must happen). It seems to me that the Ist defendant as a 
member of the class alive on the date of the testator’s death 
had a vested remainter in the property in question, but 
possession alone is postponed to a future date. It is shown in 
this case that the survivor of the aforesaid two women, véis., 
the ist defendant’s mother, died on 17th February, 1926, 
whereas, the suit mortgaged bond was executed by the Ist 
defendant on 15th November, 1924. The learned Judge observes 
that till her death in February, 1926, the 1st defendant had no 
right to the estate and had no transferable interest therein, as 


he was merely an expectant heir. No authority has been cited 
by him in support of this conclusion. On the other hand, as 
I would presently show, the trend of the authorities is clearly 
against that view. 
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Taking S. 106 of the Indian Succession Act (Act X of 
1865) which was in force when the will, Ex. I, came into 
existence, there cah hardly be any doubt that the properties 
bequeathed to a specified class of persons of whom the Ist 
defendant is one, became vested in that class on the date of the 
testator’s death and would even pass to the representatives of any 
of that class if he should die subsequent to the testator’s death 
and before the time prescribed for taking possession. The mere 
fact that a legatee is not entitled to immediate possession of the 
thing bequeathed does not make it a contingent bequest. There 
is nothing in the terms of the will to indicate any contrary 
intention on the part of the testator, so as to make the interest 
of the legatees a contingent one. If the terms of Ex. I should 
be construed in the light of S. 106 aforementioned, the Ist 
defendant must be deemed to have had a vested interest in the 
mortgaged property even before the death of his mother. 


Some stress was however laid by Mr. Srinivasa Aiyangar, 
the learned advocate for the respondents, on the wording of 
S. 98 of the said Act in order to show that the Ist defendant 
had no vested interest in the property on the date of the mort- 
gage. Ona careful comparison of S. 98 with S. 106, it is clear 
that the title to the property bequeathed to a class of persons as 
in the present case, certainly vests in such of the persons of that 
class who are actually alive at the testator’s death. It is because 
of such legal vesting of the title, even the representatives of any 
of them who have died since the death of the testator get a 
share in the property when the time arrives for their taking 
possession and getting a distribution of the estate effected. 
S. 98 seems to contemplate cases of defesred possession and not 
deferred vesting. It is however argued on behalf of the 
respondents that the words in the exception to S. 98, vis., « but 
their possession of it is deferred until a time later than the death 
of the testator, by reason of a prior bequest or otherwise, the 
property shall at that time go to such of them as shall be then 
alive, and to the representatives of any of them who have died 
since the death of the testator” should be taken to mean that 
the vesting of the property itself takes place only on the date to 
which possession is postponed. But we find in S. 106, that in 
the case of an exactly similar bequest, the legacy must be taken 
to have become vested in interest even from the testator’s 
death despite the fact that possession is postponed. If the 
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contention of Mr. Srinivasa Aiyangar should prevail, we would 
be driven to hold that what is declared in S. 106 as to the time 
of vesting is negatived in S. 98. Such an inconsistency cannot 
ordinarily be imputed to the legislature. 

One of the decisions relied on by Mr. Ramaswami Aiyar for 
the appellant is reported in Mathura Nath Biswas v. Monmohini 
Dasya\. It is the decision of a single Judge of the Calcutta 
High Court. In that case, the testator by bis will provided 
that his widow would remain in possession of the property 
during her life and that on her death his sons would get the 
property in equal shares. On a construction of that will the 
learned Judge held that in view of S. 106 of the Succession Act 
the sons obtained a vested interest in the property on the testator’s 
death, and therefore in the event of one of the sons predeceasing 
the widow his interest would pass to his heirs. This is exactly 
on all fours with the present case. The contention of Mr. 
Srinivasa Aiyangar in respect of S. 98 is also opposed to the 
view taken by Pontifex, J. in the decision in Maseyk v. 
Fergusson’, wherein that learned Judge remarks that S. 98 
applies only to vested interests. In a case dealt with by the Privy 
Council in Harris v. Browns, there were directions in the will 
to the effect that the residuary estate which was bequeathed in 
equal shares to a certain class of persons should remain in the 
hands of the executor who should make over the share of each 
on his attaining 21 years. Their Lordships held that these words 
merely pointed to the postponement of possession of shares 
which had already been vested. On pages 634 and 635 their 
Lordships go on to say: 


“The learned Judges appear to find in the appointment of an executor 
and guardian to the minors With a direction to make over the property to them 
on their attaining majority something contrary to an intention that the gift 
should vest in the object at once. It is new to their Lordships to hear that 
these ordinary directions have any effect in suspending the ownership of the 
property and it seems to them that such a ruling i is calculated to disturb 
settled principles.” 

This, I consider, is an emphatic pronouncement against 


the correctness of the contention put forward on behalf of the 
respondents. The same view is taken by the Privy Council in 
a later case reported in Bhagapait Barmanya v. Kalicharan 
Singhs. 





L (a ; 
2. (1878) I. L. R. 4 Cal. 304 at 313. 
3. (1901) L. R. 28 T. A. 159 I. L. R. 28 Cal 621 (P. C.). 
4. (1911) L. R. 38 I. A. 54: I L. R. 38 Cal 468: 21 M. L. J. 387 (P. C) 
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For all the foregoing reasons, I must hold that the 
1st defendant had a vested interest in the mortgaged property on 
the date of the suit mortgage and was not merely an expectant 
heir as observed by the Lower Court. It cannot be said that he 
had no sort of title to the property on that date. 

As the plaintiffs suit was dismissed on an erroneous finding 
on a preliminary point, the decree of the Lower Court has to 
be set aside and the suit remanded to that Court for restoration 
to file and disposal according to law after determining the other 
issues arising in the case. The respondents should pay the 

_appellant’s costs of this appeal. The costs of the suit will abide 
the result. The Court-fee paid on the memorandum of appeal 
will be refunded to the appellant. 


Pakenham Walsh, J.—I agree. 


B. V. V. —— Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice RAMESAM. 
Subbaya Naicker and others .. Appellants* (Defend- 


v. anis 2, 3, 4 and 8) 
Sankarappa Naicker and others .. Respondents (Plaintiff 


and Defendants 9, 1, 5 and 7). 

Civil Procedure Code (V of 1908), O. 1, R. 8—Representative suit— 
Appeal by eight defendants who were villagers—Death and withdrawal of 
some—Remuining defendants whether competent to prosecute the appeal— 
Procedure to be adopted. 

Where a plaintiff claimed the suit lands on patta from a Zamindar and 
eight defendants who were the villagers claimed the suit lands as part of their 
village communal lands and therefore the Zamindar had no right to issue 
patta in favour of anybody, and the plaintiff’s suit was decreed, while the 
defendants appealed, and pending appeal one of them died and three others 
did not want to press the appeal and the remaining four wanted to proceed 
with the appeal and it did not appear that there was any application filed by 
them to declare that they were sufficient to reprefent the whole village or in 
the alternative that any permission was asked to add as many as might be 
required competent to prosecute the appeal and the appellate Judge dismissed 
the appeal on this ground, . 

Held, that it was for the Court to say whether the parties that remained 
on record were competent to represent the whole village and if it thought 
they were competent, it could proceed withthe appeal after expressing that 
opinion. But if it thought some more persons were necessary to represent the 
whole village it ought to give an opportunity to the particular party to supple- 
ment the existing number by the addition of other persons according to direc- 
tions of the Court. Strictly this was not a matter of bringing legal repre- 
sentatives on record because the case was not prosecuted in respect of any 
personal rights of the deceased persons. Since the Sub-Judge without 
following this course dismissed the appeal, the second appeal had to be 
allowed and the case had to be remanded to the Lower Court for fresh 
disposal according to law. 





*S. A. No. 594 of 1929. 25th September, 1933. 
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Venkatakrishna Reddi v. Srinivasachariar, (1930) LL.R 54 Mad. 527: 
61 ALL J. 135, referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 97 of 1927 preferred against 
the decree of the Court of the District Munsif of Tuticorin in 
O. S. No. 175 of 1926. 


K. R. Rama Atyar for appellants. 
C. A. Seshagiri Sastri for respondents. 
The Court delivered the following 


JupGmMeNntT.—This Second Appeal arises out of a suit for a ` 
declaration and injunction and in the alternative for the recovery 
of possession of certain land in the village of Panthapuli in the 
Sivagiri Zamindari. The Plaintiff claims the suit land on patta 
from the Zamindar who is the 9th Defendant. In the alternative 
he claims a refund of Rs. 300 from the Zamindar. Defendants 1 
to 8 are the villagers of Reddiarpatti, a hamlet of Panthapuli. 
They claim that the suit land is part of their village and it is 
communal land and therefore the Zamindar was not entitled to 
grant patta for it to anybody. The first issue raises the 
question whether the suit land is assignable by the 9th 
Defendant. The second raises the question whether there was 
in fact an assignment. The third and fifth issues relate to 
possession. The District Munsif decreed the Plaintiff’s suit. 
There was an appeal by Defendants 1 to 8. After the appeal 
was filed, the 6th Appellant died and Appellants 1, 5 and 7 
stated that they did not want to press the appeal. The result 
was that there were only four appellants who were willing to 
proceed with the appeal. It does not appear that there was any 
application filed by these people to declare that they were suffi- 
cient to represent the whole village or in the alternative if the 
Court thought otherwise for permission to add as many as may 
be required as appellants for the purpose of representing the 
whole village. The Subordinate Judge thought that these 
appellants were not competent to prosecute the appeal, and on 
this ground dismissed it. Now, if his judgment merely 
consisted of this decision there is nothing more to stay. All 
that has to be done is to consider whether the dismissal of the 
appeal is correct or not. But he has curiously enough written 
four paragraphs (3 to 6) deciding all the points on the merits 
in favour of the appellants and against the respondents. 


s 
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On this appeal it is argued by the learned Advocate for the 
Appellants that it was not proper for the Subordinate Judge to 
have dismissed the appeal altogether. The proper procedure in 
such a matter was indicated by me in Venkatakrishna Reddi v. 
Srintvasachariar|. It is for the Court to say whether the parties 
that remained on record are competent to represent the whole 
village. If it thinks that they are competent, it can proceed 
with the appeal after expressing that opinion. But if it thinks 
that some more persons are necessary to represent the whole 
village it ought to give an opportunity to the particular party to 
supplement the existing number by the addition of other persons 
according to the directions of the Court. Strictly this is not a 
matter of bringing legal representatives on record because the 
case is not prosecuted in respect of any personal rights of the 
deceased persons. Instead of following this course the Subordi- 
nate Judge simply dismissed the appeal. On this ground the 
Second Appeal has to be allowed and the case has to be 
remanded to the Lower Court for fresh disposal according te 
law. But it is necessary for me to state what I think-of the 
other findings recorded by the Subordinate Judge. In 
my opinion when he once made up his mind to dismiss the 
appeal on the ground of defect in the prosecution of the case 
probably one would have thought it was unnecessary to express 
any opinion on the merits on the other points especially when 
they are complicated. It is true that sometimes Courts may 
give findings on the other points in the case to avoid loss of time 
in case the appellate Court takes a different view on the point 
on which the case is disposed of, and to avoid a further remand 
or call for findings on the other points undisposed of. In this 
view I must express my opinion on the findings of the Subordi- 
nate Judge on the three other points whether they should be 
accepted or whether fresh findings should be called for. 

[His Lordship after coming to the conclusion that the 
findings of the Subordinate Judge on all points as to possession 
and enjoyment of lands were unsatisfactory, proceeded to 
say : | 

The case must therefore go back for fresh disposal accord- 
ing to law on all the points raised in the case. Costs of this 
appeal to abide the result. The appellants will be entitled to a 
refund of the Court-fee paid on the memorandum of appeal. » 

K. C. i Case remanded. 


1. (1930) LL.R. 54 Mad. 527:61 M.L.J. 135. 
R—23 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. JUSTICE SuNDARAM CHETTY AND MR 
JUSTICE PAKENHAM WALSH. 


Kamarasu Ramachandra Rao .. Appellani* (1st Defendant) 
v. 
Simhadri Rathayya and others .. Respondents (Plaintiffs 2 to 
5 and Defendants 3 and 
5 to 9), 
Civil Procedure Code (V of 1908), O. 34, R. 5—Moritgage swit— Appli- 
cation for passing of final decree—Order allowing application and final 


decree passed— Appeal against order directing drawing “p of final decree 
—Appeal not maintamable as unprovided for under O. 43. 


Where an application for the passing of a final decree in a mortgage suit 
under R. 5 of O. 34 was filedand the Lower Court allowed it and passed 
final decree accordingly and an appeal was filed against the order as if 
an order directing the drawing up of a final decree had been passed in the 
case, 

Held, that it was not an order against which an appeal was provided by 
O. 43 of the Code: nor did such an order amount to a decree within the 
definition of the Code. It would be anomalous to treat such an order asa 
decree, in which case two regular appeals would arise out of an application 
under O. 34, R. 5, one against the order allowing the application and the 
other against the final decree passed on that application itself. The Civil 
Miscellaneous Appeal was not maintainable, though however the appellant 
would be allowed to convert it into a regular appeal against the final decree 
on payment of the requisite Court-fee. 

Appeal against the order of the Court of the Subordinate 
Judge of Narsapur, dated 8th July, 1929, in C. M. P. No. 88 of 


1929 in O. S. No. 13 of 1927. 
M. Appa Rao for appellant. 
V. Suryanarayana for respondents. 
The Court made the following 


Orper.—This is an appeal arising out of an application for 
the passing of a final decree in a mortgage suit under R. 5of O. 34, 
Civil Procedure Code. The Lower Court allowed this application, 
and passed final decree accordingly. The order stands in the 
place of the judgment and the decree drawn up in pursuance of 
it is the final decree contemplated in the aforesaid rule. That 
being so, the present appeal must be deemed to be one against 
the final decree so passed. In such an appeal, we think, it is 
open to the appellant to raise the contention that the final decree 
should not have been passed. But Mr. Appa Rao argues, that 
he is entitled to file an appeal against an order directing the 





* C, M. A. No. 210 of 1930. 12th October, 1933. 
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drawing up of a final decree, as if such an order has been passed 
in this case. Even so, he must be able to show such an order 
is appealable. This is not an order against which an appeal is 
provided by O. 43 of the Code of Civil Procedure. Nor does 
such an order amount to a decree, within the meaning of the 
definition given in the Code. It would be anomalous to treat 
such an order as a decree in which case two regular appeals 
would arise out of an application under O. 34, R. 5, one against 
the order allowing the petition and the other against the final 
decree passed on that application itself. The decision of 
Curgenven, J.in Ranga Raju v. Ethirajammali has been relied 
on. But we find, the question as to whether that order is a decree, 
and if not, under what provision of law an appeal would lie 
against such an order, was not discussed in that judgment. 
Even if that decision had impliedly decided, that such an order 
is appealable though not as a final decree, with due respect, we 
have to differ from that view. The decisions wherein the 
dismissal of such an application was construed to be a decree 
dismissing the suit are not in point. 

We hold that this Civil Miscellaneous Appeals is not main- 
tainable. We would, however, allow the appellant to convert 
this into a regular appeal against the final decree on payment of 
the requisite Court-fee for which we grant three months’ time 
from this date. In default of such payment, this Civil Miscel- 
laneous Appeal will stand dismissed with costs. 


K.C. C.M. A. allowed to be converted into a regular appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Ma. Justice LAKSAMANA Rao. 


The Public Prosecutor .. Appellani* 
v. 
Subramania Pandara Sannadhi (Managing 
Trustee of Vedaranyam Devasthanam) .. Accused. 


Madras Local Boards Act (XIV of 1920), S. 219 (b)—Erection of 
pandal in public street without licence—Prosecution for—No previous notice 
to remove pandal necessary. 

The erection of a pandal without a licence in a public street is itself 
punishable under S. 219 (b) of the Local Boards Act. A notice to remove 
the pandal is not a condition precedent to the institution of the prosecution. 





*Criminal Appeal No. 115 of 1933. 31st July, 1933. 
1. (1929) 57 M. L. J. 718. 
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Appeal under S. 417, Criminal Procedure Code, 1898, 
against the acquittal of the aforesaid accused by the Second 
Class Magistrate of Vedaranyam in C. C. No. 52 of 1932 on 
his fle. 

Parakat Govinda Menon for appellant. 

K. S. Champakesa Aiyangar for accused, 

The Court delivered the following 

JuoeĮment.—It is not denied that a pandal was erected 
without obtaining a licence from the President of the Panchayat 
Board nor was it seriously disputed that a licence would be 
necessary if the street in question is a public street vested in 
the Board. It is the doing of the act without a licence that is 
made punishable by S. 219, cl. (b) of the Madras Local Boards 
Act and it is immaterial whether or not the act, vts., the erection 
of the pandal, caused any inconvenience or obstruction to the 
public. The pandal in question would also be a projection over 
the street for which too a licence is necessary and considering 
that it is the act itself that is made punishable under S. 219, 
cl. (b) of the Madras Local Boards Act, a notice to remove the 
pandal cannot possibly be a condition precedent to the institution 
of the prosecution. The section too does not make it a condition 
precedent to the institution of the prosecution, and notices were 
in fact given to the accused that he should take out a licence. 
The accused would therefore be guilty under S. 219, cl. (b) if 
the street in question is a public street vested in the Board and 
this the Lower Court has not determined. The order of acquittal 
is therefore set aside and there should be a re-trial in accordance 
with the law by the District Magistrate or such other Magistrate 
as he may direct. ° 

S. R. Acquittal set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PreseENT:—S Vera Ramrsam, Kt., Officiating Chief 
Justice AND Mr. JUSTICE VENKATASUBBA Rao. 

“The Bank of Hindustan, Ltd., 
Madras .. Appellant* (Plaintiff) 
v. F 
N. Govindarajulu Naidu .. Respondent (1st Defendant). 


Negotiable Insiruments Act (XXVI of 1881), Ss. 37 and 39—Promussory 
note being an accommodation note—Payee endorsing note in favour of 
another, a holder in due course—Absence of notice of the true nature of the 
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note on ihe part of the endorses at the time of indorsement—Subsequent 
knowledge and agreement between payee and kolder in due course by which 
holder in due course reserved rights agaist maker of the note—W hether 
maker was discharged or liable as principal debtor. 

The Ist defendant executed a promissory note in favour of the 2nd 
defendant payable after 74 days and the 2nd defendant (payee) endorsed it 
to the plaintiff, a Bank. At the time when the note was endorsed to the 
Bank, whose case was that it had paid full consideration and become holder 
in due course, it had no notice of the true nature of the note. But subse- 
quently on obtaining knowledge that the note was one of accommodation, the 
Bank entered into an arrangement with the 2nd defendant by which it agreed 
not to proceed against the 2nd defendant and reserved its rights against the 
Ist defendant, the maker. The Ist defendant on being sued for the amount 
pleaded discharge owing to the arrangement between the 2nd defendant and 
the plaintiff-Bank whereby the 2nd defendant alone became the principal 
debtor, while he was purely a surety. 

Held, (1) that the agreement between the Bank and the 2nd defendant 
did not have the effect of discharging the 1st defendant. 

Not knowledge but actual contract to the contrary is the only thing that 
will effect a reversal of the prima facie position, namely, that the maker or 
the acceptor is the principal debtor and the payee or the drawer is the surety. 

Section 37 of the Negotiable Instruments Act makes no distinction be- 
tween an accommodation note or bill and other notes and bills. It sweeps away 
the distinction which seems to have troubled the English Courts between 
accommodation notes and bills and other notes and bills. The provision “a 
contract to the contrary” in the section sweeps away the doctrine of notice 
prevailing in English Courts. 

The mere fact that S. 39 of the Act provides in respect of a Bill of 
Exchange for such reservation, does not show that the main principle 
recognised as part of the law of contracts does not apply to other negotiable 
instruments, S. 39 would seem to be a provision inserted ex abundantt 
cawtela, 

(2) That even assuming that the payee was the principal debtor and the 
maker surety only, the Bank was entitled to a decree against the Ist 
defendant, its rights having been expressly reserved by the agreement in 
question 

Annadana Jadaya Goundar v. Konammal, (1932) I. L. R. 56 Mad. 625: 
64 M L. J. 386, relied on. 

English case-law reviewed. 

Rowlatt on “The Law of Principal and Surety,” p. 5, Daniel on “Negoti- 
able Instruments,” paragraphs 1334 and 1335 and Maxwell on “ The Inter- 
pretation of Statutes,” 7th Edn., p. 268, referred to. 


Appeal against the decree of the District Court of North 
Arcot at Vellore in Appeal Suit No. 167 of 1931 preferred 
against the decree of the Court of the District Munsif, Vellore, 
in Original Suit No. 476 of 1930. 

S. Parthasarathi and V. K. Thiruvenkatachari for 
appellant. 

K. Rajah Aiyar and K. Subramaniam for respondent. 

The Court delivered the following 

JupcmMents. The Officiating Chief Justice.—The facts of 
this second appeal may at first be stated. The Ist defendant 
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executed a promissory note, dated the 28th April, 1930, in favour 
of the 2nd defendant for Rs. 2,500 payable 74 days after date, 
îe, on or after the llith July, 1930. The 2nd defendant 
endorsed it to the plaintiff, the Bank of Hindustan, Ltd., on the 
Ist May, 1930. The plaintiff's case is that he paid full considera- 
tion and that he is a holder in due course. He presented the 
note (which is described as a hundi in the judgment of the Lower 
Courts) to the Ist defendant for payment after the due date 
but the 1st defendant dishonoured it; hence the suit under 
appeal. The District Munsif gave a decree against both the 
defendants. On appeal by the Ist defendant alone, the appeal 
was allowed so far as the Ist defendant is concerned. The — 
plaintiff files this second appeal against the Ist defendant. The 
1st defendant's plea was that the suit hundi was an accommoda- 
tion note, that no consideration passed under it and he was 
only a surety for the 2nd defendant, and that as the plaintiff 
entered into a composition deed with the 2nd defendant he was 
exonerated from liability in the transaction. To this argument 
the plaintiff’s reply was that the 1st defendant was not merely 
a surety and that, even if he was, under the composition deed of 
the second defendant the rights against the 1st defendant were 
reserved. The District Munsif decided in favour of the plain- 
tiff on the second plea. On appeal the District Judge also found 
that the money was really taken by the 2nd defendant and that 
therefore the note was really an accommodation note; and he 
therefore held that the 2nd defendant was the principal debtor 
and the Ist defendant was the surety. He next held, differing 
from the District Munsif, that S. 39 of the Negotiable Instru- 
ments Act does not apply tothe case of a note and that there- 
fore the reservation in the composition deed does not help the 
plaintiff. He refers to three cases, namely, a decision of the 
Oudh Chief Court (Bellew, F. W. v. Bank of Upper India, 
Lid.1), a decision of this Court (Ramakistnayya v. Kassims) 
and the decision of the House of Lords in Liquidators of 
Overend Gurney & Co. v. Liquidators of Oriental Financial 
Corporation’ and he finally observes in paragraph 5: 

“This case although it relates to English Law, does, in my opinion, 


govern the present case and it has not been shown that on this point there is 
any difference between the English and Indian Law.” 





1. (1910) 7 I. C. 727, 2. (1889) I.L.R. 13 Mad. 172, 
3. (1874) LR. 7 H.L. 348. 
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In Second Appeal it is contended for the plaintif that the 
Ist defendant is the principal debtor and the Znd defendant is 
the surety and that therefore the composition with the 2nd de- 
fendant cannot have the effect of discharging the 1st defendant 
who is the principal debtor. The respondent’s reply to the 
argument is substantially the same as the reasoning of the 
District Judge, namely, that the principle of English Law 
applies to this case, that the English Law does not differ from 
the Indian Law in this matter, that under the English Law the 
2nd defendant would be the principal debtor and the 1st defend- 
ant the surety and that, if so, he is discharged by the further 
transaction between the plaintiff and the 2nd defendant. The 
respective contentions about the plaintiff’s rights against the Ist 
defendant being reserved urged in the Lower Court have also 
been repeated here. 


Taking up the first point, it is desirable now to notice what 
the English Law on the subject is and to see how far, if at all, 
the Indian Law differs from the English Law. It seems to me 
that on the question who is the principal debtor and who is the 
surety in an ‘accommodation note or accommodation bill the 
English Law has fluctuated through five different stages. The 
earliest case is the decision in Mallet v. Thompsoni. In that 
case the endorsee of the payee for whose accommodation the 
note was made knowing that it was an accommodation note 
entered into a composition deed with him. It was held by Lord 
Ellenborough that the maker was not discharged. But soon 
after Lord Ellenborough seems to have arrived at a different 
conclusion in two nisi prius cases. In Laxton v. Peat® the 
endorsee of a bill received it knowing that it was accepted for 
accommodation of the drawer and he then gave time to the 
drawer when it became due upon his paying a part. It was 
held by Lord Ellenborough that the acceptor was discharged. 
He held that, as the bill was an accommodation bill to the know- 
ledge of the endorsee, the acceptor should be considered only 
as a surety for the drawer and he was therefore discharged by 
the endorsee giving time to the principal debtor. Again in 
another case, Collott v. Haigha Lord Ellenborough held that 


1. (1804) 5 Esp. 178: 170 E.R. 778, 
2. (1809) 2 Camp. 185: 170 E.R. 1123. 
3. (1812) 3 Camp. 281: 170 E.R. 1382. 
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the acceptor is a surety and the drawer is the printipal debtor 
and giving time to the acceptor would not discharge the drawer. 
The doctrine of Lord Ellenborough was soon doubted by Gibbs, 
J. in Kerrison v. Cooke1 and by Lord Mansfield in Raggett v. 
Axmore’ and Fentum v. Pocock and held not to apply where 
the acceptor promised to pay the bill when demand was made at 
maturity. The decision in Fentum v. Pocock’ was in the Court 
of Common Pleas and up to 1853 this judgment of Lord 
Mansfield was regarded as the settled doctrine of the Courts, 
of Common Law in England, the last of such decisions being the 
one in Manley v. Boycota decided just before the introduction 
of equitable pleas: all the decisions between 1813 and 1853 
being noticed in the footnote < t’ at page 5of Rowlatt on “The 
Law of Principal and Surety”. The doctrine of the Common 
Law was only limited to cases where the creditor at the time of 
taking the instrument agreed to regard the drawer or the maker 
of the bill or the note as surety and the acceptor or the payee as 
the principal debtor. In equity a wider rule of law prevailed 
according to which the creditor was constrained to regard the 
drawer or the maker as a surety only even when there is no ex- 
press contract but by notice of the fact that it is an accommoda- 
tion bill or note; and it was also held that notice even after the 
endorsement in favour of the principal debtor will do. One 
such decision is the case in Ewin v. Lancaster’. In the course 
of the argument Crompton, J. observed that the decision of 
Lord Mansfield in Fentum v. Pocock8 must be regarded as 


. Virtually overruled. In this case the holder knew by the time 


of the composition that the note was really an accommodation 
note. All the cases are noticed at p. 5 of Rowlatt’s book. This 
state of uncertainty with some conflict between the Common 
Law and the Equity seems to have continued in England until 
1894 when Rouse v. Bradford Banking Co.6 was decided by 
the House of Lords finally establishing the law. Until that 
decision as Rowlatt, J. observes (at p. 6, Principal and Surety) : 


“It was doubtful whether a notification tothe creditor, after the 
contract, of the fact that one ofa number of debtors had since the contract 





1. (1813) 3 Camp. 362: 170 E.R. 1411, 
2. (1813) 4 Taunt. 730; 128 E.R. 517. 
3. (1813) 5 Taunt. 192: 128 E.R. 660. 
4. (1853) 2 El. & BL 46 : 118 ER. 686. 
5. (1865) 6 B. & S. 572: 122 E.R. 1306. 
6, (1894) A. C. 586. 
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become, as between himself and the others, a surety only, would bind the 
creditor to respect his position as a surety, if it could not be made out that 
the creditor had consented to a modification of the original position and 
actually agreed to regard him as surety.” 


See Swire v. Redmani. Meanwhile the Indian Legis- 


lature passed the Negotiable Instruments Act in 1881. What 


rule did the Indian Legislature adopt in this state of uncertainty 
which prevailed in England? An attempt must have been made 
to adopt the better of the two doctrines. In Daniel on 
Negotiable Instruments in paragraph 1334 (Vol. II) it is 
observed: 


“And even where the holder knew that the apparent principal party was 
really signing for the accommodation of another, at the time when he re- 
ceived the instrument, the better opinion is that that circumstance does not 
alter his rights or duties, as such party has held himself out and obligated 
himself in a certain character, and has no just ground to demand or expect 
greater consideration than that legally incident to that character which he has 
assumed. If he intended to insist on the privileges of a surety, he should 
have refused to bind himself except ina recognised form of suretyship. 
Furthermore, it may be observed, that while the indulgence or release of an 
acceptor (or other principal) materially affects the remedies of the drawer 
(or other surety) who is thereby delayed or entirely deprived of recourse 
against the acceptor upon the bill itself, to which he would be entitled and 
upon which he might sue the acceptor on making payment, no such injury 
can possibly be inflicted on the acceptor for accommodation by indulgence to 
or release of the drawer. The acceptor may at any time at or after matur- 
ity-of the bill pay it, and no matter what may be the arrangements between 
the holder und the drawer, sue the latter not upon the bill but for money 
paid to his use.” 


Again in paragraph 1335 it is observed: 


“There is strong authority for what seems to us the better doctrine, that 
even if the holder knew at the time he received the bill or note that it was 
accepted or made for accommodation, his rights and duties are in no respect 
altered; and no indulgence to or release of a drawer or indorser will dis- 
charge the acceptor or maker.” 

That is, so early as 1873, when the frst edition of Daniel 
was published, in spite of weighty English and American deci- 
sions to the contrary, this view was considered the better doc- 
trine. This was also the opinion of Story on Promissory Notes, 
S. 418 and Story on Bills, S. 253. Now let us turn to what 
the Indian Legislature has done. S. 37 of the Negotiable 
Instruments Act says: 

“ The maker of a promissory note or cheque, the drawer of a bill of 
exchange until acceptance and the acceptor are, in the absence of a contract 
to the contrary, respectively liable thereon as principal debtors, and the 


other parties thereto are liable thereon as sureties for the maker, drawer or 
acceptor, as the case may be.” 
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This section makes no distinction between an accommoda- 
tion note or bill and other notes and bills. One rule of law is 
laid down for all kinds of notes and bills. It sweeps away the 
distinction which seems to have troubled the English Courts 
between accommodation notes and bills and other notes and 
bills. The second circumstance which appears in the section is 
that the only method of changing the position of the parties is 
by “a contract to the contrary”. This provision sweeps away 
the doctrine of notice prevailing in the English Courts. Mere 
knowledge on the part of the endorsee of the fact that the bill 
or note is an accommodation note or bill whether the knowledge 
is at the time of the endorsement or afterwards has become 
absolutely irrelevant. All that we have got to see is whether 
there is “a contract to the contrary”. Knowledge at the time 
but not amounting to such contract has got the same result as 
if there is no knowledge at all, or if the knowledge is some time 
after the endorsement. It is obvious inthe face of S. 37 that 
the rule of'law prevailing in the English Law Courts prior to 
1853 was adopted by the Indian Legislature and if we are left 
to conjecture perhaps because it was thought to be the better 
doctrine by eminent jurists. But whatever the reason may be, 
that the Indian Legislature adopted the common law doctrine of 
Lord Mansfield in Fentum v. Pocock1is plain from S. 37. It is 
noticeable that so far as the application of the law of guarantee 
to the relations between parties to negotiable instruments is con- 
cerned, the subject has not been codified in England there being 
no sections like Ss. 37 and 39 of the Negotiable Instruments 
Act in the Bills of Exchange Act. So that, though the law of 
negotiable instruments is now codified in the Bills of Exchange 
Act of 1882, so far as the application of the law of suretyship 
to parties to negotiable instruments is concerned it is left open 
for evolution and development by case-law; and we have seen 
that it was finally settled only by the decision of the House of 
Lords in 1894 by adopting the doctrine of the Equity Courts. 
But long before 1894, the Indian Legislature has adopted the 
doctrine of the Common Law Courts. Not only has it not 
adopted the doctrine that even if the fact relating to accommo- 
dation is not known it is immaterial but it has also gone to the 
extent that even if it is known at the time of the endorsement 





1. (1813) 5 Taunt, 192: 128 E.R. 660. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 187 


it is equally immaterial. Not knowledge but actual contract to 
the contrary is the only thing that will effect a reversal of the 
prima facie position, namely, that the maker or the acceptor is 
the principal debtor and the payee or the drawer is the surety. 
A perusal of S. 37 plainly shows that in this matter the Indian 
Law differs from the English Law and that the conclusion of the 
learned District Judge that there is no difference between the 
two is erroneous. The decision in Ramakisinayya v. Kassim! 
appears on a superficial reading to support the respondent but, 
if the judgment of Shephard, J. is carefully perused, it is plain 
that he was perfectly alive to the change made in the Indian 
Law. In that case at the time of the endorsement all the facts 
were known to the endorsee and the circumstances appearing 
from the evidence were such that the learned Judge was able to 
infer that the endorsee agreed to regard the maker as the surety 
and the payee as the principal debtor. He actually found that 
there was “a contract to the contrary”. At page 175 the learned 
Judge observed: 


“Tt is for the defendant to show that hie is not, as he prima facie appears 
to be, the principal debtor. I think he has sufficiently proved this.” 


The learned Judge starts on the basis of S. 37 and finally 
finds “a contract to the contrary” and that by reason of that 
contract the position of creditor and principal debtor is re- 
versed. At page 177 he observes: ; 

“That section (S. 135 of the Contract Act) has to be read with the pro- 
visions ofthe Negotiable Instruments Act; andas here there was—within 
the meaning of the Negotiable Instruments Act, S. 37—a ‘contract to the 
contrary’ making defendant a surety instead of principal debtor, the defend- 
ant is entitled to be discharged if he can bring the case within the terms of 
S. 135 of the Contiact Act.” 

It seems to me that these observations in Shephard, J.’s 
judgment in Ramakisinayya v. Kassim, far from being an 
authority in favour of the respondent, are really an authority 
against him. That decision conclusively shows that we must 
start with the position that the maker of an accommodation 
note is the principal debtor and the payee is only a surety and 
that until “a contract to the contrary” appears that is the prima 
facie position. In that case there was “a contract to the con- 
trary” found on the facts. There is no such “contract to the 
contrary” that has been pleaded or that can be found in this 
case. The decision of the lower appellate Court must, therefore, 





1. (1889) LL.R. 13 Mad. 172. 


The 
Bank of 
Hindustan, 
Ltd, 
Madras 


Vv. 
Govinda- 
rajulu 
Naidu. 





Ramesam, 
Offg. C. J. 


Venkata- 
subba 
Rao, J. 


188 THE MADRAS LAW JOURNAL REPORTS. [voL. 


by reason of my conclusion on the first point, be reversed, 
and the plaintif given a decree against the 1st defendant also 
with costs here and in the lower appellate Court and the decree 
of the District Munsif restored. 

Coming to the second point, I observe that my learned 
brothers Venkatasubba Rao and Reilly, JJ. held in Annadana 
Jadaya v. Konammali that entering into an agreement with a 
principal debtor granting him time will not discharge the surety 
if the right against the surety is reserved. Mr. Rajah Aiyar 
has not contended that that decision is erroneous. He only 
relies on S. 39 of the Negotiable Instruments Act. The mere 
fact that S. 39 of the Negotiable Instruments Act provides in 
respect of a Bill of Exchange for such reservation does not 
show that the main principle recognised as part of the law of 
contracts does not apply to other negotiable instruments. S. 39 
would, therefore, seem to be a provision inserted ex abundanit 
cautela. On this point also the appeal has got to be allowed. 


Venkatasubba Rao, J.—This sccond appeal has been refer- 
red to a Bench by Krishnan Pandalai, J. on the ground that 
it raises important questions of law. The Lower Courts have 
found, and quite rightly, that the promissory note executed by 
the Ist defendant in favour of the 2nd is an accommodation 
note. The note was endorsed by the payee (the 2nd defendant) 
in favour of the plaintiff-Bank. At the time when it was so 
endorsed, the Bank had no notice that it was an accommoda- 
tion note; but on a later date they obtained knowledge of the 
true character of the note. Subsequent to their obtaining such 
knowledge, the plaintiffs entered into an arrangement with the 
2nd defendant, the effect of which was, that the Bank agreed 
not to proceed against him but reserved their rights against the 
maker of the note. The Ist defendant’s plea is that by reason 
of the agreement referred to above, he became discharged. 
The trial Court has disallowed his plea and passed a 
decree in favour of the plaintiffs; but the learned District 
Judge has reversed the trial Court’s decision and dismissed 
the suit. The plaintiff-Bank have filed the present second 
appeal. The question raised is, whether if the holder 
of an accommodation note having no notice of its true character 
at the time of his taking the note, but after notice thereof gives 





1. (1932) LL.R. 56 Mad. 625: 64 M. L. J. 386, 
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indulgence to the payee (the party accommodated), he thereby 
discharges the maker (the accommodation party). S. 37 of the 
Negotiable Instruments Act runs thus: 


“The maker of a promissory note or cheque, the drawer of a bill of 
exchange until acceptance, and the acceptor are, in the absence of a contract 
to the contrary, respectively liable thereon as principal debtors, and the other 
parties thereto are liable thereon as sureties for the maker, drawer or 
acceptor as the case may be.” 

Under this section the maker of a promissory note is, in the 
absence of a contract to the contrary, liable to the holder as 
principal debtor and the payee as surety. Mr. Rajah Aiyar has 
most strenuously contended that where between the parties to 
the note, the normal position is reversed (i.¢., where the payee 
is the principal debtor and the maker, the surety as in the case 
of an accommodation note), the holder by giving time to or re- 
leasing the payee, discharges the surety. The short question to 
be decided is, whether this is the true effect of S. 37. - 

To sustain his position, Mr. Rajah Aiyar has had to contend 
that the words “a contract to the contrary” in the section 
tefer to a contract between the maker and the payee. The sec- 
tion deals with the rights of the holder and provides that at his 
instance the maker shall be liable as principal debtor. What 
then, can the contract to the contrary mentioned in the section, 
have reference to? It must refer to a contract which displaces 
the normal right which the holder possesses in law. Moreover, 
according to this contention, the section goes further than even 
the rule as understood in English Law, for under the English 
decisions, a contract between the maker and the payee is not by 
itself sufficient, but further the holder must have notice of it. 
If Mr. Rajah Aiyar’s argument be accepted, the question of 
notice on the part of the holder becomes immaterial, as the 
moment a note is shown to be an accommodation note, the payee 
vis-a-vis the holder becomes the principal debtor. As the sec- 
tion stands, it does not provide that in the case of an accom- 
modation note a different rule shall prevail; it recognises no 
exception, but enacts in general terms, that at the instance of a 
holder the’ maker shall be liable as principal debtor and the 
other parties, ‘the payee being one such party, as sureties. 

The learned Counsel contends that the section must be in- 
terpreted in the light of the English Law on the point. This 
cannot be done for two reasons: first, the terms of the section 
being plain and unambiguous, it is not desirable or proper to 
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turn to the English Law for guidance; and secondly, it is diffi- 
cult to say with any degree of certainty what the English Law 
was understood to be by the framers of the Act. 


The English Law was fluctuating and the text-books treat 
the doubts on the point as having been entirely removed, only 
recently, by the House of Lords in Rouse v. Bradford Banking 
Co.1 There are four stages noticeable in the development of the 
law, so far as the English decisions go. It was held by Lord 
Ellenborough at mist prius that where a bill was accepted for 
the accommodation of the drawer, the drawer was to be 
considered the principal debtor, and the acceptor as his surety ; 
and, therefore, that time given to the drawer by a holder with 
knowledge of the accommodation acceptance would discharge 
the acceptor, but time given to the acceptor would not discharge 
the drawer (Laxton v. Peai® and Collott v. Haigh3). This 
marks the first stage. But this view was afterwards overruled 
at law, the acceptor even in the case of accommodation bills 
being considered as the principal debtor, though the holder, at 
the time of making the agreement (giving the indulgence), or 
even of taking the bill, knew the acceptance to have been with- 
out value: Fentum v. Pococké. See also Harrison v. Courtauld’ 
and Price v. Edmunds. It was otherwise where the holder at 
the time of taking the instrument actually agreed to treat the 
accommodation party as surety only: Manley v. Boycott. This 
marks the second stage. But the equitable doctrine slowly 
gained ground, thatthe holder discharges the accommodation 
party, if after knowledge of his true character he gives indul- 
gence to the party accommodated; in other words, “ the cre- 
ditor was constrained to regard the position of the surety not 
by contract but by notice only”. (Rowlatt on “Principal and 
Surety,” 2nd Ed., p. 5): Vide Davies v. Stainbanks, Pooley 
v. Harradine, and Greenough v. M’Clelland10 Overend 
Gurney & Co. v. Oriental Finance Co.11 This marks the third 





1. (1894) A. C. 586. 

2. (1809) 2 Camp. 185: 170 E. R. 1123. 

3. (1812) 3 Camp. 281; 170 E. R. 1382. 
4. (1813) 5 Taunt. 192: 128 E. R. 660. 

5. (1832) 3 B. & Ad. 36: 110 ER 14. 

6. (1830) 10 B. & C. 578: 109 E.R. 566. 
7. (1853) 2 El. & BL 46: 118 E. R. 686. 

8. (1855) 6 De G. M. & G. 679: 43 E.R. 1397. 
9. (1857) 7 El. & & BI. 431: 119 E.R. 1307. 
10. (1860) 30 L.J.Q.B. 15. 11. (1874) L.R. 7 H. L. 348. 
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stage. The last and the fourth stage was reached when the deci- 
sion was given by the House of Lords in Rouse v. Bradford 
Banking Co.1, already referred to. Owing to the loose reporting 
of Oakley v. Pasheller3 and the decision in Swire v. Redmians it 
was regarded doubtful whether a notice to the holder given not 
at the time of his taking the bill but later would bind him to 
respect the position of the accommodation party as surety only. 
But the doubt seems to have been set at rest finally by the deci- 
sion in Rouse v. Bradford Banking Co.1 It isnow indisputable 
that, irrespective of any actual assent by the holder, any 
indulgence given by him after obtaining knowledge of the real 
position to the party accommodated, has the effect of discharg- 
ing the accommodation party, whether the knowledge was 
obtained at the time of his taking the note or later. (See Byles 
on “Bills of Exchange,” (1931) 19th Ed., p. 276, where the 
subject is most lucidly treated; also Rowlatt on ‘Principal and 
Surety,” (1926) 2nd Ed., pp. 4 to 6.) 


At the time of the enacting of the Negotiable Instruments 
Act, the English Law was thus in a state of flux; that being so, 
it is difficult to impute to the Legislature an intention which is 
not strictly in accordance with the wording of the section. As 
I have shown above, the strict doctrine at Common Law was, 
that there should be an actual agreemeni by the holder at the 
time of taking the instrument to regard the accommodation 
party as surety only. (See Rowlatt on “Principal and Surety,” 
p. 4.) The plain construction of S. 37 of the Negotiable Instru- 
ments Act leads one to suppose that it was this view of the 
English Law that was adopted by the framers of the Act. It 
must be remembered that in the present case the creditor 
obtained knowledge that the note was an accommodation one, 
not at the time of his taking it but subsequently. In any 
event, where the obtaining of the knowledge was after the 
taking of the note, it cannot be said that the English Law at 
the time of the passing of the Indian Act could be regarded 
as having been finally settled: Swire v. Redmans. 


I may in passing refer to S. 132 of the Contract Act 
(although that section, as it refers to joint debtors, does not 
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apply to the case in hand) for the purpose of showing that the 
framers of the Indian Act have not, as regards the law 
of suretyship, always adhered to the English principles. 

I therefore hold that the agreement entered into between 
the plaintiff-Bank and the payee of the note did not have the 
effect of discharging the 1st defendant, the maker. 


I have so far held that by reason of S. 37 the maker, even 
in the case of an accommodation note, remains liable as princi- 
pal and the payee as surety only, from the point of view of the 
holder’s rights. If that beso, asa discharge of the surety 
does not result in a discharge to the principal, it follows that 
the maker, the 1st defendant, continues liable. Granting, how- 
ever, that Mr. Rajah Aiyar’s contention is well founded, that 
the position is inverted in the case of an accommodation 
note, that is to say, that the 2nd defendant (the payee) 
must be treated as the principal, it is conceded that under 
the agreement in question, the holder’s right to proceed against 
the maker (on this hypothesis, the surety) has been re- 
served. In such a case by giving indulgence to the principal, 
the creditor does not discharge the surety. I dealt with this 
point at length recently in Annadana Jadaya v. Konammall, 
decided by Reilly, J. and myself. Mr. Rajah Aiyar accepts 
the correctness of this decision, but contends that the general 
law as to the reservation of remedies has no application to the 
case of negotiable instruments, except to the limited extent 
recognised in S. 39 of the Act. That section runs thus: 


“ When the holder of an accepted bill of exchange enters into any con- 
tract with the acceptor which, under S. 134 or 135 of the Indian Contract 
Act, 1872, would discharge the other parties, the holder may expressly 
reserve his right to charge the other parties, and in such case they are 
not discharged.” 


Why the Legislature has thought fit to enact a special section 
in these terms, it is not easy to tell; but I am not prepared to 
hold that S. 39 by necessary implication abrogates the law 
as to the reserving of rights in the case of all negotiable instru- 
ments other than bills of exchange dealt with by it. I think 
that the proper canon of construction is that contended by 
Mr. Parthasarathi, the learned Counsel for the plaintiffs 
(appellants). Maxwell states this rule of interpretation thus: 


“ Provisions sometimes found in statutes enacting imperfectly or for 
particular cases only that which was already and more widely the law have 





1. (1932) I.L.R. 56 Mad. 625: 64 M.L.J. 386. 
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occasionally furnished ground for the contention that an intention to alter 
the general law was to be inferred from the partial or limited enactment, 
resting on the maxim, erpressio unims est egciusio alterius. But that maxim 
is inapplicable in such cases. The only inference which a Court can draw 
from such superfluous provisions (which generally ‘find a place in Acts to 
meet unfounded objections and idle doubts), is that the Legislature was either 
ignorant or unmindful of the real state of the law, or that it acted under the 
influence of excessive caution. If the law be different from what the Legis- 
lature supposed it to be, the implication arising from the statute, it has been 
said, cannot operate as a negation of its existence, and any legislation found- 
ed on such a mistake has not the effect of making that law which the 
Legislature erroneously assumed to be so.” Maxwell on the “Interpretation 
of Statutes,” 7th Ed., p. 268. 


I therefore hold that even assuming that the payee is the 
principal debtor and the maker surety only, the plaintiffs are 
entitled to a decree against the Ist defendant, their rights 
having been expressly reserved by the agreement in question. 


In the result, the second appeal is allowed and the suit is 
decreed with costs throughout. 


K. C. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mae. Justice SuNDARAM CHETTY AND MR. 
Justice PAKENTIAM WALSH. 


Patri Venkata Hanumantha Rao and others .. Appellantse 
(Prisoners accused Nos. 1, 
2, 3,5 to 7 and 8). 


Criminal Procedure Code (V of 1898), S.196-A—Charge under Penal 
Code (XLV of 1860), S. 120-B—Criminal conspiracy to commit breach of 
trust and to do any act to conceal the offence—Forgery and destruction of 
records commited ın purstiance of conspiracy—Sanction of Local Govern- 
ment not necessary—Crimtnal Procedure Code, S. 235—Criminal conspiracy 
and offences committed in pursuance thereof—Joint trial—Validity of. 

The accused were charged under S. 120-B of the Penal Code with 
criminal conspiracy, “the object of which was to commit criminal breach of 
trust in respect of moneys belonging to the G Bank and held by the Ist accus- 
ed as Secretary and Agent in trust for the said Bank, which is an offence 
punishable under S. 409, 1.P.C. and to do any act which may serve to con- 
ceal the said offence and prevent its detection”. Inthe course of the con- 
spiracy the accused had committed forgery and destruction of records and they 
were in fact charged separately for those offences under Ss. 467 and 477 of 
the Penal Code. It was contended on their behalf that the latter part of the 
charge indicated the offences under Ss. 467 and 477 of the Penal Code also 
as the object of the conspiracy and as they were non-cognizable offences, the 
prosecution was incompetent without the sanction of the Local Government 
under S. 196-A of the Criminal Procedure Code. 

Held, (1) that the main object of the conspiracy was the criminal breach 
of trust, a cognizable offence; the latter part of the charge merely stated that 
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the object of the conspiracy was io do any subsidiary act which may enable 
the accused to conceal the offence and prevent its detection; it did not neces- 
sarily refer to the offences under Ss. 467 and 477, and in fact it could not, 
since the particular act or acts which may become necessary in course of time 
for concealment of the offence could not have been designed hy them at the 
outset of the conspiracy and could not be deemed to have been the objects of 
the conspiracy and so no sanction was necessary under S., 196-A of the Cri- 
minal Procedure Code for the prosecution. 


_ (i) that there was no misjoinder of charges. S. 233 is overridden by 
Ss. 234, 235 and 236 and 239. The offence of criminal conspiracy and the 
offences committed in pursuance of it, though forming the subject of separate 
charges, can be jointly tried, as they must be deemed to be one and the same 
transaction. 


Abdul Salim v. Emperor, (1921) I.L.R. 49 Cal 573, referred to. 

Appeals against the judgment of the Sessions Judge of the 
Court of Session of the Guntur Division in Case No. 50 of the 
Calendar for 1931. 

E. L. Aiyar, A. B. Viswanathan, S. Vepa, Ramamurthi 
and P. S. Srinivasa Aiyangar for appellants. 

The Advocate-General (Sir A. Krishnaswamt Atyar), 
K. Venkataraghavachari and P. Govinda Menon for Crown. 


The Court delivered the following 


Jupcment. —Of this batch of appeals, the first four have 
been preferred by A-1, A-8, A-2 and A-3 respectively and the 
last one by A-5 to A-7. The persons charged and tried in the 
Lower Court were eight, of whom the 4th accused was acquitted. 
The rest are the appellants before us. All these appellants were 
jointly charged for criminal conspiracy under S. 120-B, Indian 
Penal Code (charge No. I). The Ist accused was further 
charged under S. 409, Indian Penal Code, for criminal breach 
of trust in respect of moneys belonging to the Guntur Co- 
operative Urban Banle and held by him in trust for the said 
Bank, aggregating to Rs. 25,340 between 15th February, 1929 
and 14th February, 1930. He was charged for a similar offence- 
to the extent of Rs. 24,607-4-9 between 15th February, 1930 
and 14th February, 1931 (charges Nos. II-A and II-B). The 
rest of the appellants were charged individually for abetment 
of criminal breach of trust committed by the Ist accused 
in respect of various sums under S. 409, Indian Penal Code, 
read with S. 109 (charges Nos. III-A to III-D and III-F to 
III-L). All these offences are said to have been committed in 
pursuance of the aforesaid criminal conspiracy. Charge No. IV 
was framed against accused 1 and 2 for an offence under 
S. 471, Indian Penal Code, read with S. 467, for using certain 
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valuable securities (forged documents) as genuine with fraudu- 


lent and dishonest motives. The 1st accused was also charged ` 


under S. 467, Indian Penal Code, read with S. 109, for having 
abetted the commission of the offence of forgery in respect of 
some documents in pursuance of the aforesaid conspiracy, 
(charge No. V-A). A-2, A-3 and A-5 to A-7 were charged 
individually with the offence of forgery under S. 467, Indian 
Penal Code, in respect of certain documents (charges Nos. V-B, 
V-C and V-E to V-G). Under S. 477, Indian Penal Code, A-5 
and A-8 have been charged for having dishonestly and fraudu- 
lently attempted to destroy the Bank accounts and valuable 
securities and committed mischief in respect of the same by 
removing them from the Bank office building, treating them 
with sulphuric acid and throwing them into a well on 14th 
February, 1931 (charges Nos. VI-A and VI-B). A-1 to A-3 
were charged for the abetment of this offence. The Ist accused 
was sentenced to transportation for life, and he and the other 
appellants were also sentenced to various terms of imprisonment 
ranging from five years to ten years. All the sentences were 
made to run concurrently. 


This case is a unique one, known as the Guntur Co-operative 
Urban Bank Fraud Case. Both from the gravity of the 
offences with which the accused were charged and from the 
point of view that by these offences a public disaster was 
caused on account of the financial crash suffered by the Bank, 
this case was bound to be one of considerable magnitude. It 
underwent a very elaborate trial which occupied 75 working 
days in the Sessions Court, and as many as 188 witnesses have 
been examined on the side of the présecution, besides 49 
witnesses examined as Court witnesses in the exercise of the 
discretion of the learned Sessions Judge for meeting the ends 
of justice. A large mass of documents and accounts have been 
exhibited. Voluminous is the evidence of Mr. R. Padmanabha 
Naidu, the Deputy Registrar of Co-operative Societies (P. W. 
1). The record of his evidence alone has filled 140 printed 
pages of foolscap size and his evidence may be said to bea 
survey of the whole of the prosecution case regarding the 
various items of misappropriation. His evidence contains the 
history of this Bank and also the rules and bye-laws governing 
its administration. P. W. 187 is Mr. C. Venkataramanayya, 
C. I. D, Inspector of Police. He took up the investigation of 
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. this case under the orders of the Deputy Inspector-General of 
Police. Much interest was evinced by both these witnesses in 
bringing to light the various offences committed by the accused 
in a tangled web of complications. The learned Sessions 
Judge has bestowed on this complicated case a commendable 
degree of care and attention, and his judgment is so full, so 
analytical and lucid, that we found it to be of great 
help in understanding the salient features of this case. With 
a full mastery of the details, he has taken particular care 
to group them under appropriate headings for the purpose of 
clarifying the nature of the evidence bearing on the several 
charges. We have thought it unnecessary to recapitulate all 
that the learned Sessions Judge has mentioned in his well- 
considered judgment. Suffice it to give a brief account of the 
case and to deal with the questions which the learned Counsel 
have thought fit to argue before us. 


This Co-operative Bank was started in or about 1920 and 
the Ist accused has been its Secretary for nearly ten years from 
December, 1922 till 23rd February, 1931, on which date he 
resigned his appointment shortly after the bursting of the 
bubble. He was also the Treasurer and the Chief Executive 
Officer of the Bank. He is the brother of Patri Seshagiri Rao 
(P. W. 127) whose son is the 8th accused. These two brothers 
live in adjoining houses. The 2nd accused is a cousin of the 
1st accused being his paternal aunt’s son. These three persons 
are closely related. The 2nd accused was at first clerk in this 
Bank and then became the Head Clerk holding that post for 
several years. The 8th accused has also been a clerk for some 
time in this Bank. The 3rd accused was the night watchman of 
this Bank from February, 1929 and has been so for about two 
years. The 5th accused, who is a retired Reserve Constable, 
was the bill collector of the Bank in April, 1930 and November 
to January, 1931 and was ostensibly so for some time both 
before and after the said period. The 6th accused, who was a 
bill collector of this Bank from April to June, 1929, is the son- 
in-law of the 3rd accused. The 7th accused is an ex-Reserve 
Constable. He is said to have been very intimate with the 
Ist accused. As observed by the learned Sessions Judge, accused 
1,2 and 8 have been in the inner ring of the conspiracy, 
while accused 3 and 5 to 7 have been connected with the 
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conspiracy at some stage or other and playing the secondary 
role. 


This Co-operative Urban Bank was started in September, 
1920, with 22 members having 61 shares. When the Ist accused 
became the Secretary in December, 1922, the number of 
members was only 50 and the number of loans 37. In the 
course of 8 years thereafter, the Bank underwent considerable 
development, its members numbering 2,255 and the outstanding 
loans numbering 2,141 (vide the final Audit Report, Ex. JJJ). 
The amount due to the Bank from borrowers as principal is 
nearly 31 lakhs, whereas the amount due by the Bank to depo- 
sitors and to its principal creditor, the Central Bank, was nearly 
34 lakhs. The share capital was alittle over half a lakh. The 
Bank had a reserve fund of nearly Rs. 5,000 and Rs. 2,000 worth 
of shares inthe Central Bank. On 14th February, 1931, the 
cash balance was less than Rs. 1,000. For some years before 
that date the affairs of the Bank were not in a satisfactory condi- 
tion. There were a series of misappropriations which the Ist 
accused as the Secretary and Treasurer of the Bank, whom the 
prosecution would style as the arch culprit, was committing in 
various ways during the course of three or- four years before 
the eventful Sivarathri day (14th February, 1931), when a 
large bulk of important documents and valuable securities kept 
in the Bank premises were attempted to be destroyed by being 
treated with sulphuric acid and thrown in gunny bags into a 
well at Gorantla two miles from Guntur. It is rather amazing 
that such a systematic fraud practised by the Ist accused and 
his accomplices on such a large scale escaped detection at the 
earlier stages. It is unfortunate that the Board of Directors 
and some of the Presidents of the Bank who were functioning 
during the period in question have exhibited such supineness 
and lack of effective supervision. This is indeed deplorable. 

The case for the prosecution is, that while the depletion 
in the resources of the Bank was taking place on account of the 
series of misappropriations slyly committed by the Ist accused, 
the financial equilibrium of the Bank became patently unstable 
and on account of the large overdues there was pressure from 
several quarters. ‘In January, 1931, the District Bank threatened 
this Bank with a suit for the recovery of a large sum of money 
due to it, unless immediate steps were taken to place this Bank 
on a sound footing. The Auditor’s certificate gave a warning 
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that the overdues were very heavy and the Directors should 
take speedy steps for their recovery. Pressure also came from 
the Guntur Taluk Co-operative Union. Similarly, there was 
remonstrance by the Vice-President of the Guntur District 
Board in his capacity as Secretary of the Federation. All this 
was in January, 1931. Insistence on the preparation of the 
overdues statement from the accounts with full details was 
unpalatable to the lst accused. There was also pressure from 
some of the depositors whose deposits amounted to nearly half 
a lakh. Confidence in the Bank was at stake, because repay- 
ments were not properly made on the due dates in respect of 
fixed deposits. When matters were thus coming to a climax,. 
the 1st accused according to the case for the prosecution made 
arrangements for the destruction of the important Bank records 
and bonds to escape detection. Having made the neces- 
sary arrangements, he left Guntur for Hyderabad on the 
pretext that his wife was ill. On his recommendation, the 
Friday (13th February) which is usually the Bank holiday. 
was converted into a working day, so that the 15th might 
be taken as a holiday in tubstitution of it along with the 
14th which was a public holiday for Sivarathri. The case 


’ of the prosecution is that on the night of 14th February the 


records and bonds of the Bank were packed in four gunny 
bags and taken in a cart and thereafter they were thrown into 
a well at Gorantla after being treated with sulphuric acid. This 
was not known to anybody, but the discovery of these records 
in the well was more or less providential on the 17th February 
on account of the information given by some cow-herd boys. But 
for the recovery of these records, the dues of the Bank amount- 
ing to some lakhs of rupees could not have been collected from 
the borrowers. (Vide the report of the Deputy Registrar, dated 
16th March, 1931, Ex. RRR-2.) Accused 5 and 8 have been 
charged directly for this offence, while accused 1 to 3 were 
charged for the abetment thereof. Curiously enough, on the 
early morning of 16th February, 1931, Patri Seshagiri Rao (P. 
W. 127) who is no other than the brother of the Ist accused 
thought fit to send a report to the Police (Ex. RRR-3), in which 
he stated ihat his younger brother’s house wherein the Guntur 
Urban Bank was located was broken open and ledgers and other 
books were removed from the office and were strewn in the 
yard. After mentioning some features indicating the 
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commission of burglary, he stated that the 1st accused had taken 
his wife to Hyderabad for treatment, and also referred to the 
receipt of some anonymous letters by the Secretary threatening 
him for having instituted suits for the realisation of the 
amounts due to the Bank. He further said that the handle of 
the safe was kept loose in its place evidently showing that the 
safe was interfered with. The 2nd accused after making the 
necessary arrangements for the destruction of the records made 
himself scarce by going away to Samalkot. On the receipt of 
such a report, the Sub-Inspector (P. W. 173) went to the Bank 
office at about 7 a.m. and examined the scene of the alleged 
offence closely. After a careful enquiry he could not make out 
how the offenders could enter the Bank officeexcept through the 
adjoining house, and Seshagiri Rao was unable to suggest how 
the offenders could have entered the house. It is significant 
that in the report no mention was made of the loss of records. 
The Sub-Inspector found to his surprise that almost all the 
records had disappeared. He thereupon suspected that the 
records were removed not by any outsider but by those connect- 
ed with the Bank. He was of opinion that the report suggest- 
ing the commission of burglary was false. Investigation was 
started in due course and a provisional charge sheet was filed 
on 9th April, 1931. In the course of the investigation, the 
confession of the 5th accused was recorded by the Magistrate 
on 15th April, 1931 (Ex. JJJJ-1). This confession led to the 
discovery of the details of the process employed for the attempt- 
ed destruction of the records. The names of P. Ws. 81, 83 and 
84 were disclosed in the confession and then they were examined 
by the Police. A second charge sheet was filed on 29th April, 
1931, including A-7. A fifth gunny bag was recovered from 
the well on 30th April, 1931 (vide the V. M.’s report, Ex. 
KKK-6). On 19th May, 1931, the final charge sheet was filed 
against all the eight accused. The preliminary enquiry before 
the Magistrate was begun on 17th June, 1931. 


In the elaborate enquiry made in this case, the 1st accused 
came to be charged with a series of misappropriations of 92 
items of moneys, 45 of which were between 15th February, 1929 
and 14th February, 1930 and 47 between 15th February, 1930 
and 14th February, 1931 (charges Nos. II-A and II-B). 
These items have been dealt with in ten groups. They show 
the various methods employed for misappropriating the moneys 
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of the Bank. Group I consists of 29 items of fictitious loans. 
These are treated as loans given by the Bank and debited in the 
Bank accounts but the moneys lent thereunder were misappro- 
priated by the Ist accused as the so-called borrowers were only 
fictitious persons. Group 2 consists of seven items of forged 
bonds by means of which moneys were misappropriated. 
Group 3 consists of eight blank bonds besides one blank bond 
included among the forged bonds. Group 4 consists of three 
items of bonds executed by members. Group 5 consists of six 
items of bonds of non-members, besides three such bonds 
included among the blank bonds. Group 6 consists of bonds 
taken on the pretext that the originals were missing. Group 7 
consists of bonds taken on the pretext of adjusting old loans. 
Group 8 consists of bonds taken to accommodate the 1st accused. 
These are benami transactions. Group 9 consists of items of 
re-payments misappropriated and also the misappropriation of 
the cash balance. Group 10 consists of bonds for which no 
consideration was paid. In such manifold ways, the Ist accused 
is said to have managed to misappropriate nearly half a lakh of 
rupees. After a full consideration of the evidence, the learned 
Sessions Judge finds with respect to charges II-A and II-B that 
all the items of misappropriation therein mentioned are proved 
except to the extent of Rs. 2,539 (vide paragraph 152 of his 
judgment). The charges of abetment of misappropriation 
committed by the Ist accused framed against accused 2, 3 and 
5 to 8 are found by the Icarned Sessions Judge to have been 
proved. Such misappropriations are shown to have been made 
by the violation of several of the bye-laws extracted in para-_ 
graph 11 of the judgment of the Lower Court. The learned 
Counsel for the appellants tried to point out some instances of 
breaches of some rules and bye-laws, even in respect of loans 
granted to persons of position about which there can hardly be 
any suspicion of dishonesty on the part of the Sccretary. All 
that we could say is that, in respect of the items of misappro- 
priation with which the accused have been charged, the defence 
of an accidental omission or mistake by oversight showing an 
innocent condition of mind seems to be out of question. On 
the other hand, the violation of rules and bye-laws in so many 


ways shows a systematic course of conduct adopted by the 1st 
accused with his accomplices for the perpetration of this huge 
fraud, and the cumulative effect of all the ways and means 
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adopted, as shown by the nature of the bonds referred to in 
Groups | to 10, is so forceful as to indicate the dishonest inten- 
tion which is no other than the intention to cause wrongful 
gain to the 1st accused and wrongful loss to the Bank. 


Mr. Vepa admits that in so far as the present accused are 
concerned, the sum and substance of all his arguments about 
irregularities simply comes to this, that it cannot be said that 
the Ist accused devised these irregularities for the purpose of 
effecting his fraud. All these really make little or no difference 
on the question of his guilt. In mostcases of this sort it is the 
existence of irregularities which give a loophole for committing 
criminal misappropriation of moneys and we cannot see that it 
makes any material difference whether the accused devised 
these irregularities to cover the fraud or merely took advantage 
of existing irregularities for committing them. Nor has it 
been shown that the grant of loans of large amounts by the 
Secretary in anticipation of the sanction of the Board of Direc- 
tors has ever been a recognised practice. The rule with regard 
to this matter is given in Bye-law 38, second part, to the effect: 
«Loans not exceeding Rs. 100 may in emergent cases be sanc- 
tioned by the President on the recommendation of the Secretary.” 
As pointed out in para. 8 of the judgment, Bye-law 23 (a), as it 
originally stood, made the President the ex-officio Treasurer, 
while 23 (b) made the Secretary responsible for the executive 
administration of the Society subject to the control of the Presi- 
dent; but, by virtue of -the resolution Ex. A-12, dated 20th 
January, 1925, clause (a) of Bye-law 23 was amended making 
the Secretary the ex-officio Treasurer and custodian of the pro- 
perties of the Society. Even so, it doesnot give him the powér 
of the President within the meaning of Bye-law 38'so as to 
sanction any loan in anticipation of the sanction of the Board 
of Directors. Even for the President to sanction it sucha loan 
should not exceed Rs. 100. In fact Rule 38 is clear that the 
Secretary has got to recommend to the President, so that two 
people must concur. It is impossible therefore to contend, and 
it has not been contended, that the disbursement of these large 
loans by the 1st accused as Treasurer in anticipation of sanc- 
tion of the Directors was an irregularity authorised either by 
the bye-laws or by the practice of the Bank. 


We must at the same time express our opinion that, whe- 
ther it be within the letter of the law or not, that a person 
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having no shares in the Bank should be able to apply for a loan 
making his share part of the loan itself and that two other 
persons similarly situated should be regarded as share members 
of the Bank capable of standing as sureties to third persons for 
their loans. When the rules of the Society clearly contemplate 
that any applicant for a loan has first to be recognised as a 
member by the Board of Directors, that on recognition as stich 
member his loan has further to be sanctioned guaranteed by 
two members, to allow persons not members to borrow up to 
the maximum amount making their shares part of their loans 
and to permit others in just the same position to- stand surety 


for them, is to set at nought the whole idea on which these Co- 


operative Banks are founded, to deprive the depositor of his 
security and to leave him without any real security. whatsoever 
with his money ina Bank which need have no paid-up capital. 
If such a practice is really frequent in any Co-operative Bank 
we consider that bye-laws should be framed to prevent it. 
However, that is not any part of the fraud with which the 
accused in this case are charged, and we merely make these 
remarks in passing on the tas which have been brought to 
our notice in this case. 


We may now. consider certain objections raised by the 
learned counsel forthe appellants. with respect to the first 
charge, which, if sound and tenable, would affect the jurisdic- 
tion of the Court to take cognizance of the offence of criminal 
conspiracy punishable under 5. 120-B, Indian Penal’ Code. 
Charge No. 1 runs as foHows:— ` : 

“That between 15—2—1929 and 14—2—1931 both days inclusive at 
Guntur, on the aqcused 14p 8 were parties to a criminal conspiracy, the 
object of which was to commit criminal breach of trust in respect of moneys 


belonging io the Guntur Co-operative Urban Bank and held by the ‘Ist accus- 
‘ed as Secretary and Agent of the said Bank in trust forthe said Bank, which 


is an offence punishable under S. 409, Indian Penal Code, with transportation . 


‘for life, and to do any act which may éerve to conceal the said off and 
‘prevént its detection and have etery commited an offence ia under 
5. 120-B, Indian Penal Code.” a 

: The offence of criminal cahepibacy was madea S 
offence bý tbe introduction of S.-120-A in the Indian Penal 
€ode by the Criminal Law Amendment Act (VII of 1913). 
Before that amendment, cdnspirdcy was treated only as one.of 
the means for the abetment of a-crime and. it was made punish- 
able as a substantive offence. only in the case of an „Offence 
falling u under. S. Ri (waging war against, the Queen), -As to 
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the taking cognizance of ;the offence of, criminal conspiracy 
punishable under S. 120-B, a restriction is placed by S. 196-A, 
Criminal Procedure Code. . In a case where the object of the 
conspiracy is. to commit any non-cognizable offence, or a 
cognizable offence not punishable with death, transportation or 
rigorous imprisonment for a term of two years or upwards, no 
Court,can take cognizance of that offence without the sanction 
of the Local Government, or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by the Local 
Government. In the present case, the question for consideration 
is whether charge No. 1 has specified as the object of the con- 
spiracy any non-cognizable offences. We find that the dominant 
motive or object of the criminal conspiracy ‘is the commission 
of criminal breach of trust in respect of moneys belonging to 
the Bank which is also.expressly mentioned as an offence punisb- 
able under S. 409, Indian Penal Code. This is certainly a 
cognizable offence, and if the commission of this offence is 
stated to be the real object of the conspiracy no sanction is 
necessary under S. 196-A, sub-clause (2) of the Criminal Pro- 
cedure Code. But Mr. Vepa, the learned counsel -for the 
appellants, would lay stress on the latter part of this charge and 
argue that it indicates as the object of the conspiracy the com- 
mission of the offences of forgery and destruction of records 
with which the accused have also been charged under separate 
heads. The offences, falling under Ss. 467 and 477 are no doubt 
non-cognizable offences, According to his contention, the 
charge must be understood as expressing the commission of 
these three kinds of offences as the objects of the conspiracy. 
If this contentioqn is correct, t.¢., if the commission of .these 
three specific offences is meant to be statéd as the object of the 
conspiracy, nothing would be easier than to mention.all of them 
with the appropriate sections of the Penal Code in the charge. 
But we find specific mention of the offence of criminal breach 
of trust under S. 409, Indian Penal Code, as the object of the 
conspiracy without any mention of any. other specific offences. 
Ss.,467 and 477 are nowhere mentioned in this charge. The 
wording in the latter part of the charge is very. general; inas- 
much as it simply states that the object of the conspiracy was to 
do any subsidiary act, which may enable them to conceal the 
offence of criminal -breach of, trust, and thus- prevent its 
detection, Unless the; ‘particular. | kind of act resorted to. for the 
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concealment of the offence is specified, we cannot say whether 
such an act would be a non-cognizable offence. Many and 
various could be the means for that purpose. That purpose 
could be achieved by doing an act which may not amount to an 
offence known to the Indian Penal Law. Any of such acts may 
also amount to a cognizable offence. If such acts be the object 
of the conspiracy no sanction is necessary. Unless it can be 


_ predicated that the latter part of the charge necessarily and ex- 


pressly refers to the commission of non-cognizable offences, the 
restriction imposed by S. 196-A cannot be invoked for the aid 
of the defence in this case. At the time of the criminal con- 
spiracy for the object of committing criminal misappropriations 
of the Bank’s money, the conspirators could not have designed 
the particular act or acts which may become necessary in the 
course of time for the concealment of that offence. As it has 
now turned out that for such a purpose they have committed the 
offences of forgery and attempted destruction of records, it does 
not follow that these specific offences were within the contem- 
plation of the conspirators when they entered into the con- 
spiracy for committing criminal breach of trust. The charge 
simply indicates that their subsidiary object was also to employ 
all the necessary machinery for the concealment of the offence 
of criminal breach of trust which is the dominant motive for 
the conspiracy. We are not therefore justified in importing 
into charge No. 1 the commission of the specific offences under 
Ss. 467 and 477 as the object of the criminal conspiracy. This 
would be a very narrow and strained interpretation of the latter 
part of the charge. The learned Sessions Judge has rightly 
remarked in paragraph 3 of his judgment, that the prosecution 
does not suggest thatthe specific mode of preventing detection 
‘was in contemplation at the outset, but only that the prevention 
of detection was also one of the original objects of the conspi- 
racy. The mere fact that additional charges were framed under 
Ss. 467 and 477, as the general object had taken such a specific ` 
turn later on, does not warrant the contention now put forward 
by the appellants. We are therefore clearly of opinion that 
both in the spirit and letter of charge No. 1, there is nothing to 
necessitate the sanction required by S. 196-A of the Criminal 
Procedure Code. There is therefore no legal bar to the cogni- 
zance of this case by the Court. We were referred by the 
learned Advocate-General to a decision in Bishambharnath 
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_ London v. Emperor! (Oudh Judicial Commissioners Court) 
in which there are observations pertinent to the present case. 
In that case, the object of the conspiracy was mainly cheating. 
It is stated that when the main object of the conspiracy is to 
cheat, even if the charge says that the cheating was to be 
carried out by means of forgery, the charge should be deemed 
to be one of conspiracy for the purpose of cheating, whatever 
means may have been employed to etfect that cheating. If 
cheating is carried out by means of forgery, it does not follow 
that the provisions of S. 196-A would apply. (Vide p. 711.) 
In the present case, the charge does not even specify that the 
offence of criminal breach of trust was to be carried out and 
its detection prevented by means of specific offences. 


It is also argued that there is a misjoinder of charges, 
offending against the provisions of the Criminal Procedure 
Code. S. 233 is overridden by Ss. 234,.235, 236 and 239. In 
view of the comprehensive nature of the first charge relating to 
criminal conspiracy, the subsequent series of acts of misappro- 
priation forming the subject of separate charges are so connect- 
ed together as to form the same transaction within the meaning 
of S. 235. The real test is whether they are so related to one 
another in point of purpose or as cause and effect as to consti- 
tite one continuous action. The main object of the conspiracy 
-having been stated in the first charge, all the subsequent acts 
are only done in pursuance of that conspiracy which is the 
main link which connects all these acts and makes them part of 
one transaction. The facts of this case have a close resemblance 
to the facts of the case reported in Abdul Salim v. Emperors. 
It bas been held that a charge of criminal conspiracy under 
S. 120-B for the purpose of committing the offence of cheating 
(S. 420, Indian Penal Code) between certain dates may be 
legally joined with individual charges of every distinct offence 
committed in pursuance of the conspiracy by different members 
of it on different intermediate dates. This view has the support 
of earlier decisions reported in Amrita Lal Hasra v. Emperors 
and Harsha Nath Chatterjee v. Emperors. The offence of con- 
spiracy and the offences committed in pursuance of it could be 
jointly tried, as they must be deemed to form one and the same 


1. (1925) 901.C 706. ~ 2. (1921) I.L.R. 49 Cal. 573. 
3. (1915) IL.R. 42 Cal 957. 4. (1914) IL.R. 42 Cal 1153. 


In re. 
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transaction. There is, in our opinion, no substance in the 
objection raised on the ground of misjoinder. It is, however, 
contended that on account of the numerous charges gthere was 
embarrassment to the accused in defending themselves. The 
learned Sessions Judge was fully alive to this contention, but 
thought that he was exercising his discretion rightly in framing 
the charges for the several items of misappropriation etc. in the 
manner he did. Having regard to all the facilities given to the 
accused for meeting these charges, we are not disposed to think 
that there was any real embarrassment or hardship to them by 
the manner of the trial. The legal objections raised on behalf 
of the appellants are not, in our opinion, sound, and they must 
therefore be overruled. 

[Their Lordships then discussed the evidence and concluded 
as follows :—] 

In the result, we confirm the convictions under all the 
sections of the Ist accused. As regards the sentences, we see 
no adequate grounds for reducing them, so far as the charge 
of conspiracy under S. 120-B read with S. 409 (which is the 
chief charge) is concerned, the alternative to transportation is 
0. years’ rigorous imprisonment, which. we consider to be 
insufficient. We accordingly confirm the sentences. 

As regards accused 2, we confirm the convictions, but 
taking into consideration he was largely a tool of accused 1, we. 
reduce the sentences under Ss. 120-B and 409 and 477 read with 
S. 109 to 7 years’ rigorous imprisonment. The other sentences 
are confirmed. 

The conviction and sentences of accused 3 under S. 477 
read with S. 109 are%et aside. We confirm the other convic- 
tions, but reduce the sentence under Ss. 120-B and 409 read 
with S. 109 to 5 years’ rigorous imprisonment. The other 
sentences will stand. 

' We confirm the convictions and sentences of the 5th 
accused and the 6th accused. 


As regards the 7th accused, we confirm the conviction, but 
reduce the sentence under Ss. 120-B and 409 read with S. 109 
to 7 years’ rigorous imprisonment. The other sentences . will 
stand, oe 38 rae Gin aa Sehe aa Na 

In respect of the 8th accused, we confirm the convictions. 
We note that the sentence of 10 years under S. 477 is in excess 
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of whai is prescribed in that section as the alternative for 
transportation. We reduce the sentence under this section, and 
under S. 120-B to 6 years’ rigorous imprisonment. The other 
sentence will stand. The sentences to run concurrently in the 
case of all the accused. 


S. R. Convictions mostly confirmed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Persent:—Mr. Justice SUNDARAM CHETTY AND MR. 
JUSTICE PAKENHAM WALSH. 


N. K. Thaj Mahomed Saib .. Petitioner* (Plaintif) 
v. 
T. -Balaji Singh, minor by guardian 
Rao Saheb T. Thakur Singh .. Respondent (1st De- 


fendan?’s L.R.). 


Provident Funds Act (XIX of 1925), Ss. 3 (2) and 4 (1)—Amount 
paid over to son of deceased judgment-debtor—Liability for decree debt of 
judgment-debior. 

The Provident Fund amount which stood to the credit of the deceased 
judgment-debtor at the time of his decease and which, on his death, was 
paid to his minor son as a dependant under S. 4 (1) of the Provident Funds 
Act cannot be deemed to have devolved on the son by right of inheritance. 
It vests by statute. It cannot be regarded as assets of the deceased deposi- 
tor in the hands of the son and cannot be proceeded against, after it was 
paid over to the son, by a creditor for the realisation of a decree debt due 
by the father. 


Hindley v. Joynarain Marwari, (1919) LL.R. 46 Cal. 962, followed. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the judgment of the Court of Small Causes, 
Madras, dated 19th February, 1929 and delivered in N. T. A. 
No. -158 of 1928 in E. P. No. 4395 of 1928-in Suit No. 17734 
of 1925. ° 

L. A. Govindaraghava Aiyar and L.S. Veeraraghava 
Aiyar for petitioner. 

L. Vi. Krishnaswami Atyar for respondent. 

The judgment of the Court was delivered by 

Sundaram Chetty, J.—This is a Civil Revision Petition 
against the order of the Full Bench of the Madras Small 
Cause Court in an application filed- by a decree-holder 
for attachment of the Provident Fund amount which stood 
to the credit of the deceased judgment-debtor (who was 


* C. R. P. No. 1203 of 1929. . ‘2nd November, 1933. 


In re. 


Sundaram 
Chetty, J. 
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employed under Government as an Assistant Superintendent of 
Police) at the time of his decease, and which was paid to his 
minor son as a dependant under S. 4 (1) of the Provident 
Funds Act (XIX of 1925). The question for consideration is, 
whether the amount to be paid over to the son of the deceased 
judgment-debtor is liable to be attached as the assets of the 
deceased in the hands of his son. The answer depends upon a 
proper construction of the wordingof S. 3 (2) of the Act, 
having due regard to the scheme of the Actalso. The relevant 
portion of that clause in S. 3 is: 


“Any sum standing to the credit of any subscriber to, or depositor in, 
any such Fund at the time of his decease and payable under the rules of the 
Fundto any dependant of the subscriber or depositor ... shall... vest 
in the dependant, and shall, subject as aforesaid, be free from any debt or 
other liability incurred by the deceased or incurred by the dependant before 
the death of the subscriber or depositor.” 


Under cl. (a) of sub-sec. (1) of S. 4, the payment should 
be made to the dependant, if the sum had vested in him under 
the provisions of S.3. There is no doubt that so long as the 
money remains as a compulsory deposit in the Government, it 
is immune from attachment, as expressly declared by S. 3. That 
is not the point arising for decision in this case, nor does the 
question whether such fund after it is paid over to the subscri- 
ber or depositor, is still immune from attachment for his own 
debts, arise for decision. What we have to consider is, the 
effect of the statutory vesting of the fund in the dependant 
under S. 3 (2). It is by reason of such vesting that the money 
has to be paid to the dependant, on the death of the subscriber 
or depositor. In the present case, the dependant is the minor 
son to whom the money was-so paid. This statute las vested 
that fund in the son, and consequently it has become the pro- 
perty of the son. This fund cannot therefore be deemed to 
have devolved on the son by right of inheritance. That being 
so, how can it be regarded as the assets of the deceased depositor 
in the hands of his son? A sonis not liable under Hindu Law 
to pay his father’s debt except from out of his share in the 
ancestral or joint family properties. The fund in‘ question 
which belonged to the son (as dependant specified in the Act) 
by reason of the statutory vesting, which is a special mode of 
acquisition by him, cannot be proceeded against, even after it 
was paid over to him by a creditor, for the realisation of a 
decree debt due by the father. There is an elaborate discussion 
as to the scheme of the Act in the judgment of Rankin, J. 
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reported in Hindley v. Joynarain Marwari, In respect of S. 4 
(1), the learned Judge has observed thus at p. 969: 


` “Tt ensures that money payable to a widow or child as such directly shall 
not, even in their hands, be treated as assets of the deceased’s estate.” 


We are in entire agreement with this view. The same 
opinion was expressed by a Division Bench of the Calcutta High 
Court in the decision reported in The Secretary of State for 
India in Council v. Mrs. Mary Murray’ and the learned Judges 
stated that the widow was not bound to apply for letters of 
administration to recover the Provident Fund amount as the 
money belonged to her on account of the statute providing that 
it would vest in her. On this ground, we confirm the order 
sought to be revised, and dismiss this petition with costs. 

S. R. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RELLY AnD Mr. Justice BURN. 
Panchapikesa Iyer (died) and others .. Appellanis* (Plain- 


v. tif and his L. Rs.) 
K. N. Hussain Muhammad Rowther and 
another .. Respondenis (De- 
fendants). 


Civil Procedure Code (V of 1908), S. 13 (c)—Foreign judgment— 
Enforceability in British Imdu—Foreign judgment purporting to bind 
immovable property in British India and awarding larger share thon 
permitted under the law in British India. 


In a suit by a Mahommadan widow for the administration of her hus- 
band’s estate against the executors, the Supreme Court of Straits Settlements 
gave her a decree for a third share, including certain properties in British 
India, even though the probate granted by the Court in respect of the will 
left by the deceased had been explicitly confined to the property at Penang. 
In a suit brought in British India on that foreign judgment, 

Held, that the judgment was not one on which a suit in British India 
could be successfully maintained for two reasons: (3s) The foreign Court 
had no jurisdiction to bind, dispose of or distribute immovable property 
outside the Crown Colony; so the judgment was founded “on an incorrect 
view of international law”. (t) Under the Mohammadan Law relating to 
* the Sunnis of the Hanafi School as applied in British India, the widow, who 
has a child, is only entitled to one-eighth share in the property of her hus- 
band As the foreign Court, however, awarded the widow a third share in 
her husband's property, part of which was situate in British India, the 
judgment was founded ‘fon a refusal to recognise the law of British India 
in a case in which such law was applicable”. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 48 of 1924. 





1. (1919) LL.R. 46 Cal. 962. 2. (1929) 33 C.W.N. 1148. 
* Appeal No. 362 of 1927. 22nd August, 1933. 


R—27 
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V. Sundaresa Aiyar for appellants. 
S. T. Srinivasagopalachari and B. Poker for respondents. 
The Court delivered the following 


Jupcments. Reilly, J—One Kawana Nayana Noor 
Mohamed died in Penang on the 16th October, 1918. In 
February, 1919, probate of a will, executed by Noor Moha- 
med two days before his death, was granted by the Supreme 
Court of the Straits Settlements at “Penang to the Defendants, 
who were named in the will as executors. That probate was 
properly and explicitly confined to “the movable and immovable 
property of the deceased in anywise- belonging and locally 
situate within the limits of the said Court”. The will provided 
for certain legacies and then went on “All the rest and residue 
of my property which I may die possessed of I direct shall be 
divided amongst all those persons entitled thereto in accordance 
with the Mohammadan Law and in the shares according to such 
law. It is my desire that my estate shall follow the Moham- 
madan Law and be dealt with accordingly’. It appears that 
the bulk of Noor Mohamed’s property was in Penang, but 
that a part of it consisted of ‘immovable property in the 
Tanjore District. In October, 1919, Noor Mohamed’s widow 
started proceedings in the Supreme Court at Penang for the 
administration of her husband’s estate, claiming an account 
against the Defendants. The Registrar of the {Supreme Court 
made an inquiry into the assets and liabilities of the estate, and 
after taking into account the immovable property inthe Tanjore 
District as well as the property in Penang he arrived at the con- 
clusion that the balance of assets was a certain amount and that 
of that amount the widow was entitled, as she claimed, to a 
third share. The learned Judge of the Supreme Court, who 
dealt with the matter, confirmed the Registrar’s report on the 
12th May, 1921, and made a decree that the Defendants should 
pay to the widow a certain number of dollars. That decree, 
the widow after obtaining part satisfaction, assigned to the 
Plaintiff in the present suit; and the Plaintiff has brought his 
suit in the Court of the Subordinate Judge of Tanjore as one 
on a foreign -judgment against the Defendants for the balance 
due from them. The learned Subordinate Judge, who heard 
the suit, has dismissed it; and against his dismissal the Plaintiff 
appeals. ` 
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A number of objections to the suit were taken by the De- - 


fendants before the learned Subordinate Judge in order to show 
that the judgment of the Supreme Court was not one on which 
a suit could be brought under S. 13 of the Code of Civil Pro- 
cedure. The learned Subordinate Judge found that four of 
those objections were valid. He found that the judgment in 
the Supreme Court had been obtained by Noor Mohamed’s 
widow by fraud. He was of opinion that her claim was founded 
on a breach of a law in force in British India. He was of 
opinion that the judgment was founded onan incorrect view of 
international law, and, lastly, that it was founded on a refusal to 
recognise the law of British India. 

On the first two of those points I am not able to agree 
with the learned Subordinate Judge. I see no reason for saying 
that the widow obtained her judgment in the Supreme Court by 
fraud. The fraud alleged is not properly specified by the De- 
fendants in their pleadings in the present suit. But, so far as 
I can understand their allegation in that connection, it amounts 
to nothing more than that the widow claimed more than what 
she was entitled to. Many plaintiffs do that; but we cannot 
always stigmatise their conduct as fraudulent for that reason 
alone. It has often been said that it would be unwise to attempt 
a comprehensive definition of fraud, which appears in so many 
guises; but it can safely be said that all fraud contains at least 
an element of secrecy or of deception. So far as I can see, in 
making her exaggerated claim Noor Mohamed’s widow was 
not guilty either of secrecy or of deception. Nor can I agree 
with the learned Subordinate Judge’s view that the widow’s 
claim was founded upon a breach of a law in force in British 
India. She made, as the learned Subofdinate Judge has found 
in another part of his judgment, a claim which could not be 
entirely supported by the law of British India; but that is a 
different thing from founding a claim on a breach of the law in 
British India, for instance a claim in respect of a contract 
which is prohibited in British India. 

There remain the two other points. The learned Subordi- 
nate Judge has said: 


“T am constrained to hold that it (the judgment) appears on the face 
of the proceedings to be founded on an incorrect view of international law 
(because it takes into account the immovable properties in British India)” 


That is a defect within clause (c) of S. 13 of the 
Code of Civil Procedure. Probate of Noor Mohamed’s will 
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- could not be granted, and did not purport to be granted, 


by the Supreme Court at Penang so as to be effective 
in regard to any immoveable property of the testator 
outside the Crown Colony over which that Court has juris- 
diction: nor would that Court have jurisdiction to bind, 
dispose of or distribute immovable property of the testator in 
British India. The Registrar of the Supreme Court in making 
his inquiry, the result of which was confirmed by the Supreme 
Court, appears to have forgotten that rule. He has dealt in his 
calculations regarding Noor Mohamed’s estate with the 
immovable property in British India as if it were within the 
jurisdiction of the Supreme Court and were covered by the 
probate granted by the Supreme Court. In doing that I think 
it is clear that he has adopted an incorrect view of international 
law in regard to the jurisdiction of a Court of one country 
over immovable property situate in another country—and for 
this purpose the Crown Colony of the Straits Settlements and 
British India must be regarded as separate countries. That 
mistake is patent on the face of the proceedings, and in that 
respect there is in my opinion a clear defect in the judgment of 
the Supreme Court, which makes it not one on which the 
Plaintiff can sue in a Court in this country. 


And there is the fourth point, namely, that the widow 
claimed a third share in her husband’s property, and, as is 
explicitly stated in the Registrar’s report which was confirmed 
by the Supreme Court, that is what the judgment gave her. 
Now it is admitted that Noor Mohamed was a Sunni of the 
Hanafi School; and it is not disputed that under the Moham- 
madan Law followed by that School his widow, who had a child, 
was entitled only to one-eighth of his property as her share. 
That is the Mohammadan Law applied in British India to 
Mobammadans of the Hanafi School, and in that sense it is the 
law of British India in relation to Noor Mohamed’s immov- 
able property in this country and the rights of succession to 
it. The learned Registrar of the Supreme Court was aware, 
as the record shows, that the Defendants disputed the widow’s 
claim to a third share and contended that her share was only 
one-eighth; but nevertheless in his report he said: 


“The testator by his will directed that distribution should follow Muham- 
madan Law. Plaintiff is his widow and is accordingly entitled to one-third 
share in the estate.” 
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It is not necessary for us to inquire what is the Moham- 
madan Law in force in Penang in regard to the property of 
those of the Hanafi School. We are not concerned with that. 
But I think it is clear that the learned Registrar of the Supreme 
Court in the inquiry before him refused to recognise the law 
of British India applicable to Noor Mohamed’s immovable 
property in this country; and for that reason too the judgment 
of the Supreme Court in my opinion is not one on which the 
Plaintiff can successfully sue in this country within the meaning 
of S. 13 of the Code of Civil Procedure. _ 

In my opinion therefore the dismissal of the suit was right, 
and this appeal should be dismissed with costs. 

Burn, J.—I agree. 

S. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUsTICE BARDSWELL AND Mr. JusTIcz 
LAKSHMANA Rao. 


Imbichi Koya .. Prisoner» (Accused). 


Penal Code (XLV of 1860), S. 300, Exception 1—Grave and sudden 
provocation—Husband with suspicion of wife's aduliery—Confession of 
adultery by wife—Murder of paramour by husband—O fence. 


The principle that, if a wife suddenly confessed to her husband that she 
has committed adultery, it may be treated as equivalent to the discovery of 
the act itself and if the husband forthwith kills her, the offence is only one of 
culpable homicide not amounting to murder cannot be extended to a case of 
murder by the husband of the paramour with whom his wife had confessed 
to have committed adultery. 


King v. Palmer, (1913) 2 K.B. 29, distinguished. 


Held, further, that in the present instance the husband had for some 
time before the murder a suspicion almost amounting to certainty about the 
adultery, and there was therefore no scope for surprise by the confession or 
suddenness for the provocation. 


Trial referred by the Court of Session of the Trichinopoly 
Division for confirmation of the sentence of death passed upon 
the’ said prisoner in C. C. No. 2 of 1933 and appeal by the 
prisoner against the said sentence. 

K. S. Jayarama Atyar and V. Sankaran for prisoner. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

Jupcments. Bardswell, J.—The accused has been found 
guilty of the murder of a man called Mahomed on 19th Novem- 








* Referred Trial No. 28 of 1933. 3rd April, 1933, 
Criminal Appeal No. 157 of 1933. 


Burn, J. 


Bardswell, 


. 


Imbichi 
Koya, 
In re. 





Bardswell, 
J. 
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ber, 1932, and has been sentenced to death. The accused, the 
deceased and Mamoo, P. W. 6, are all Moplahs engaged in the 
South Indian Railway Workshop at Golden Rock, and it is there 
that the murder was committed. The accused, who is a young 
man aged about 25, already had one wife Mariam Bi Bi, P. W. 
4, and about 6 months before the occurrence had married a 
second wife, Amina Kutti, P. W. 3. He brought her to 
Golden Rock about three months before the occurrence. 
The prosecution evidence shows that about ten days before 
the occurrence the accused happened to come home about: 7.or 
8 r.m. in the evening and found P. W. 3 talking to P. W. 
6 and the deceased. Again, some three days later, he saw 
these two men dragging P. W. 3 towards them. On the day of 
the occurrence, which was a Saturday, he called P.W. 6 and the 
deceased to come to hishouse. At first only P.W. 6 came, and 
he and the accused sat in the front room, and it is said that the 
accused then went and locked the back door. P. W. 7 was then 
sent, to the tea shop to fetch Mahomed the deceased and presently 
the deceased came up with P. W. 8 and another, who were 
asked to stand outside. The accused bolted the front door 
and called his two wives. P. W. 5, the maternal uncle of 
P. W. 3, was also inside the house. The accused asked P. W. 3, 
«Are you bold- enough to laugh and play with these two men 
here in my absence and receive money from them?” to which 
she replied “ Yes, that is all right”. Then the accused asked 
Mahomed, “Are you bold enough to visit my wife in my 
absence and amuse yourself with her and give her money?” 
and without waiting for his reply, drew a knife from his 
waist and stabbed the d&ceased in his chest. Upon this the two 
women, P. Ws. 3 and 4, managed to get out of the house by 
climbing a wall with the help of some boxes. P. W. 5 also 
sought to escape but, before he succeeded in doing so, he was 
stabbed by the accused; as was also P. W. 6 in his endeavours, 
which were ultimately successful, to get out by the front door. 
P. W. 6 attempted to snatch the knife from the accused, and 
this may have caused the cut which was found on the accused’s 
wrist, though there is’ no actual explanation for this injury in 
the evidence. P. W. 6 promptly made his way to the Police 
Station whére he made the” popen Ex. G, “which is if 
accordance with the evidence. . 
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The accused denies having sent for P. W. 6 and the 
deceased but states that on coming suddenly to his house he 
found his wife (P. W. 3) and the deceased in the act of sexual 
intercourse. He questioned the deceased who thereupon stabbed 
him with a knife that was lying there. Afterwards P. Ws. 5 and 
6 and the deceased came to beat him and he fell down and does 
not know what happened thereafter. He has called one defence 
witness who merely speaks to the fact of his having received 
an injury. In his appeal petition he says that some witnesses 
who had been summoned to give evidence were not examined 
and that his consent was not taken for dispensing with their 
evidence. But it is to be seen that he was defended bya 
pleader who was not engaged on his behalf by the Government 
but, evidently, by himself and in the absence of any statement 
from the pleader, it must be taken that these witnesses were 
given up in the exercise of the pleader’s discretion as not being 
of any assistance to the accused’s case. 


The story for the prosecution was forthcoming at a very 
carly slugy, wud there cabuol be the least doubt as to the truth 
of the evidence on behalf of the prosecution. Mr. Jayarama on 
behalf of the accused has sought to make out that the case was 
not one of murder but one of culpable homicide not amounting 
to murder. He has cited King v. Palmer! in which it is remarked 
that when the wife suddenly confesses to her husband that she 
has committed adultery, it is treated as equivalent to a discovery 
of the act itself. Mr. Jayarama contends that the admission of 
P. W. 3 that she had been enjoying herself with the deceased 
and P. W. 6 was tantamount to his finding her in the act of 
illicit intercourse with both of them. The case dealt with in 
the King’s Bench decision was one of the killing of a woman 
who had made a sudden confession and to hold that what 
Channell, J. then said can be extended so as to allow it to be 
taken as only man-slaughter when a husband kills the man with 
whom the wife admitted that she had committed adultery, as if 
he had really found him in the act of committing adultery 
with her and with nothing else to go on would, in my opinion, 
be extending the. principle dangerously far. It ‘is to bé 
remembered that in this particular case the deceased was given 
a stab which: pierced through his lting, as well as five other 
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wounds, without being given a chance of saying whether or no 
the confession of P. W. 3 as to having gone wrong with the _ 
accused was true. It is also, I think, questionable whether what 
P. W. 3 said to the accused on this occasion can be regarded as 
sudden. As remarked by the learned Sessions Judge, the accused 
seems to have acted with a considerable amount of deliberation. 
He sent for both the men against whom he had suspicion and 
after one had arrived, he locked the back door and after the 
other had arrived, he bolted the front door also. It seems to 
me perfectly plain that he had a suspicion amounting almost to 
a certainty, before he sent for them that his wife P. W. 3 had 
gone wrong with them, and when P. W. 3 admitted that such 
was the case, it was not a matter of any sudden confession on 
her part which surprised him and took him off his balance but 
only a confirmation of that which he had already strongly 
suspected, if he had not really believed it. I do not think that 
the offence can be reduced to anything less than murder. 

With regard, however, to the sentence, in spite of the fact 
that there has been considerable deliberation by the accused, 
there is no doubt that he is a man who was wc adel in his 
tenderest part, that he had been brooding over this matter and 
that at the moment of the crime what he was already feeling 
was intensified by the way P. W. 3 replied to him and the 
nature of her replies. In these circumstances I think that the 
sentence may be reduced to the lesser one of transportation for 
life. It is reduced accordingly and the appeal is otherwise 
dismissed. 

Lakshmana Rao, J—I concur and have nothing to add. 

S. R. 7 Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the Supreme Court of Nigeria. ] 

PRESENT:—LORD ATKIN, Lorp THANKERTON AND SIR 
GEORGE LOWNDES. 





Basil Ranger Lawrence .. Appellani* 
v. 
The King .. Respondent. 


_ Criminal trial—Trial by jury— Charge to jury—Fatlure of Judge to 
draw the attention of jury as to onus of proof—Effect of—Trial in the 
absence of accused—Validity of. 





*P, C. Appeal No. 83 of 1932, 20th July, 1933. 
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A charge has got to be established by the prosecution beyond reasonable 
doubi and it is essential that the jury as the tribunal of fact should under- 
stand it. Unless the Judge makes sure that the jury appreciate their duty in 
that respect, his omission to direct the jury as to the onus of proof or that 
the accused was entitled to the benefit of a reasonable doubt is as grave an 
error as active misdirection on the elements of the offence and a verdict of 
guilty given by a jury who have not taken this fundamental principle into 
account amounts toa substantial miscarriage of justice, unless it can be 
predicated that, even if properly directed, the jury must have returned the 
same verdict. 


It is an essential principle of the English Criminal Law that the trial of 
an indictable offence has to be conducted in the presence of the accused; and 
for this purpose trial means the whole of the proceedings, including sentence. 
In cases of misdemeanour there may be special circumstances which permit‘ 
a trial in the absence of the accused, but on trials for felony the rule is in- 
violable, unless possibly the violent conduct of the accused himself intended 
to make trial impossible renders it lawful to continue in his absence. 


Where the proceedings disclose a disregard of the form of legal justice 
by which substantial and grave injustice has been done, the conviction should 
be set aside. 


Appeal by special leave froma judgment of the Full Court 
of the Supreme Court of Nigeria affirming ona case stated a 
conviction and sentence passed by the Special Assizes at 
Lagos. 

T. J. O'Connor, K. C. and St. John Hutchinson for 
appellant. 

The Attorney-General (Sir Thos. Inskip, K. C.) and 
K. Preedy for respondent. 

20th July, 1933. Their Lordships’ judgment was deli- 
vered by 

Loro ATKIN.—This is an appeal in a criminal case by 
special leave from a judgment of the Full Court of the 
Supreme Court of Nigeria affirming on a case stated a convic- 
tion and sentence ‘upon the appellant orf a trial at the Special 
Assizes at Lagos before Berkeley, J. and a special jury. After, 
the hearing before their Board their Lordships announced that 
they would humbly advise His Majesty that the appeal should 
be allowed and the conviction set aside, and that they would 
give their reasons for their report later which they now 
proceed to do. 

The appellant in November, 1931, was an officer in the 
Administrative Service of Nigeria of about seventeen years. 
standing. He was at that time, and had been during the year. 
1931, District Officer in charge of the district of Ilorin in that 
Province, and was also in charge of the Ilorin Emir’s Native 
Administration. On the 15th November, 1931, he left Ilorin on 

R—28 


Lord 
Atkin. 


Lawrence 
v. 
The 

King. 


Lord 
Atkin, 


218 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


leave for England. In December he was arrested in England 
on a warrant in pursuance of the Fugitive Offenders Act 
charging him with having stolen £150 in two bags of silver, the 
property of the Nigerian Government. Eventually he was re- 
manded in this country in order to enable him to return 
voluntarily to Nigeria to meet the charges. On his return on 
the 29th February, 1932, he was charged before the Police 
Magistrate at Lagos both with the theft of the silver and with 
four other offences of stealing by cheques sums of £25, £35, 


£10 and £35 in May, June and October, 1931 and also of false 


accounting in respect of these cheques under S. 439 of the 
Criminal Code. On the 9th March he was committed for trial 
at the Assizes of Lagos. On the 18th March an information 
was filed by the Attorney-General containing sixteen counts, 
being the charges on which the appellant was committed 
together with six additional charges of false accounting. 

On the 29th March the trial began before Berkeley, J. and 
a mixed special jury of Europeans and Natives. The trial 
occupied twelve days and resulted on the 9th April in the 
appellant being acquitted on the original charges of stealing the 
bags of silver, but convicted of the remaining charges. He was 
sentenced to three years imprisonment. Thereupon the jury 
were discharged and the Assizes closed. The Judge had been 
asked to state a case which he was prepared to do upon the 
points of law relied on being filed within three days. Meanwhile 
the attention of the learned Judge appears to have been called 
to difficulties in preparing the warrant of commitment. The 
maximum sentence on the charge of false accounting is two 
years. On the applicgtion of the Solicitor-General who con- 
ducted the prosecution the learned Judge in chambers, and in 
the absence of the accused, proceeded to draw up and record a 
revised sentence according to which on the counts for stealing 
the accused was to receive two years imprisonment; on the 
counts for false accounting, one year’s imprisonment; on the 
first two counts the sentences were to be consecutive; on all the 
other counts the sentences were to be concurrent with the first 
two. In accordance with this sentence the warrant of commit- 
ment upon which the accused has served part of the sentence 
was drawn up. The case stated by the learned Judge was heard 
by the Full Court on the 23rd, 25th and 26th April and on the 
29th April, 1932, the Full Court delivered aconsidered judg- 
ment affirming the judgment below. Up to this date the 
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consideration, and it was especially important that the jury 
should have been adequately directed as to the meaning of 
“knowingly furnishing a false statement or return of money” 
which is the offence charged; and as to the importance of the 
absence of motive if the suggestion of misappropriation was 
not put forward by the Crown. 


The grounds for appeal put forward by the appellant 


` are: 1. The absence of any adequate direction to the jury as 


to the issues they had to try. 2. The invalidity of the recorded 
sentence. It is evident from what has been said that the case 
was complicated. The issue of larceny had to be kept separate 
from that of knowingly furnishing a false statement; and in 
view of the lax system which existed in the Native Administra- 
tion office, it was important to distinguish between carelessness 
and intentional wrongdoing. Moreover, the information 
consisted of at least three groups of charges; and each count 
ineach group had to be separately considered. The appellant 
objected that the second and third groups ought not to have 
been joined with the two separate felonies of stealing the bags 
of silver charged in the first two counts. Their Lordships are 
inclined to agree, but they would not be prepared to interfere 
with the conviction on this ground. The appellant was in fact 
acquitted on these charges, and there is nothing to indicate that 
any substantial injustice was done by the error in procedure. 
The appellant, nevertheless, is entitled to say that the number 
of the various charges required careful separate consideration, 
and on this point he criticises the summing up. The learned 
Judge in his direction to the jury styles the various groups of 
counts as charges First, Second and Thitd, and in dealing with 
them though he points out that the facts in each pair of counts 
are different, as far as their Lordships see he nowhere directs 
the jury that in respect of each charge the jury might convict 
on one pair of counts and acquit on the others. It has already 
been pointed out that on counts 5 and 7 any direct evidence of 
larceny was absent. Moreover, the learned Judge took a general 
verdict of the jury on first charge, second charge and third 
charge, and though the verdict appears to have been put in 
order by taking the assent of the jury to a verdict of “guilty 
on counts 3 to 16,” it is difficult to resist the impression that the 
jury were to consider all the counts inthe second charge all or 
none, and so as to the coufits in the third charge. Inasmuch, 
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however, as there would be evidence to support counts 3 and 4 
and 9 and 10, it would not be in accordance with their Lord- 
ships’ principles in dealing with criminal appeals to interfere 
with the conviction if the appeal rested upon this objection 
alone. 


A more important objection is that throughout the Judge’s 
charge he did not give the jury any direction at all as to the 
onus of proof, or that the accused was entitled to the benefit of 
a reasonable doubt. Their Lordships have no doubt that this 
was due to inadvertence, for when the learned Judge stated a 
case for the Full Court he states in it that though be has to rely 
on his memory he is able to say “that the jury were sufficiently 
instructed by me that the onus of proof rested on the prosecu- 
tion and that the accused should be given the ‘benefit of the 
doubt.” Unfortunately the learned Judge’s memory failed him, 
for there is not a word of either topic in the shorthand record 
of the summing up which was adopted in the Full Court as 
accurate. Indeed, so far as the charge dealt with the matter 
at all it seems to have suggested to the jury that the accused in 
two cases had the money, and that if he could not account for 
it the Crown had made out their case. The true direction 
would be that the onus was always on the Crown but that if 
the jury believed that the accused had the money, and were not 
satisfied that his reason for not accounting for it was true, 
there was evidence upon which they might if they chose find 
him guilty of stealing. Before the Full Court the Crown had 
to fall back upon the contention that as the defence had 
laboured the question of onus and counsel for the prosecution 
had, while dealing with two of the counts, said that the jury 
must give the accused the benefit of any reasonable doubt the 
defect in the summing up was cured. Their Lordships cannot 
accept this view in this case. It often happens that the issues 
have been so clearly stated and agreed to by counsel on both 
sides that the trial Judge and a Court of Appeal is satisfied that 
the jury can have been under no misapprehension on the point 
of onus, and that further comment by the Judge is unneces- 
sary. But, speaking generally, it has to be remembered 
that it is an essential principle of our criminal law that 
a‘ criminal charge has got to be-established by the prose- 
cution beyond reasonable doubt: and it is essential that the 
tribunal of fact should understand this. Unless the Judge 
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makes sure that the jury appreciate their duty in this respect his 
omission is as grave an error as active misdirection on the 
elements of the offence, and a verdict of guilty given by a jury 
who have not taken this fundamental principle into account is 
given in a case where the essential forms of justice have been 
disregarded. In such a case unless it can be predicated that 
properly directed the jury must have returned the same verdict 
a substantial miscarriage of justice appears to be established. 
In the present case it appears to their Lordships quite insufficient 
that a statement on this point should have been made by counsel 
for the defence. Jurors are apt to be suspicious of law as pro- 
pounded by the defence; they look to the Judge for authoritative 
statement of it, and in the present case there appears to be no 
sufficient ground for supposing that the jury had present to their 
minds the governing principle of our law as to onus of proof. 
Nor are their Lordships satisfied that in any case the jury must 
have returned a verdict of guilty. It is true that there was 
evidence against the accused, but a close scrutiny of the evidence 
fails to satisfy them that upon a proper direction the jury might 
not reasonably have come to the conclusion that the guilt of the 
accused was not established beyond a reasonable doubt. 


But in addition to this vital defect in the procedure up to 
verdict there has to be considered the alteration and recording 
of the sentence in the absence of the accused. It is an essential 
principle of our criminal law that the trial of an indictable 
offence has to be conducted in the presence of the accused; and 
for this purpose trial means the whole of the proceedings, 
including sentence. There is authority for saying that in cases 
of misdemeanour there may be special circumstances which 
permit a trial in the absence of the accused, but on trials for 
felony the rule is inviolable, unless possibly the violent conduct 
of the accused himself intended to make trial impossible renders 
it lawful to continue in his absence. The result is that sentence 
passed for felony in the absence of the accused is totally invalid. 
In the present case a double error has been made. In the first 
place the general sentence of three years’ imprisonment is 
invalid, for it is applicable to each count, and for the offences 
charged in the counts for false accounting the maximum punish- 
ment is two years. If the matter rested here it would appear 
that upon case stated the Appeal Court under S. 171 of the 
Criminal Procedure Ordinance would have had power to 
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reverse, affirm or amend the judgment. But unfortunately 
the learned Judge in Chambers in the absence of the accused 
and apparently at the request of the Solicitor-General varied the 
sentence on the record, by substituting on the record a sentence 
of one year’s imprisonment on the third count and two years’ 
imprisonment on the fourth count to run consecutively, and 
corresponding sentences on the remaining counts for false 
accounting and larceny all to run concurrently with the sentences 
on the counts 3 and 4 and with each other. The warrant of 
commitment recites this sentence as being that which the 
Sheriff is directed to carry into execution according to law. 
This is the sentence which it was necessary to appeal against. 
Their Lordships cannot agree with the Appeal Court that it was 
merely an elaboration of a previous sentence. It was a new and 
different sentence passed in circumstances in which the Judge 
had no possible jurisdiction to pass any sentence even if, which 
is doubtful, in point of time his power to pass sentence at all 
still continued. There appears to have been no sentence at all 
which could be amended, and their Lordships find themselves in 
accord with the decision on this point of the Court of Criminal 
Appeal in Rex v. Hales1, where a reserved sentence was passed. 
in the absence of the accused convicted in a different county, 
and the Court quashed the conviction. But without finally 
deciding whether the case could have been remitted to the 
Appeal Court for the sentence to be amended -their Lordships 
are clearly of opinion that in the circumstances which they 
have detailed no such order should be made. In their opinion 
there has been disclosed, in the words of Lord Watson 
expressing the judgment of the Board in re Dillei8, a disregard _ 
of the form of legal Justice by which substantial and grave 
injustice has been done, and they therefore, after the hearing, 
humbly advised His Majesty that the conviction and sentence 
should be set aside. 

Solicitors for appellant: Church, Adams and Tatham & Co. 

Solicitor for respondent: Burchells. 


S. R. Conviction set aside. 


—_— 





1. (1923) 17 Cr. Ap. R. 193. — 2. (1887) 12 App. Cas. 459.. 
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PRIVY COUNCIL. 
[On appeal from the Court of Appeal of New Zealand.] 


PRESENT :—LORD ATKIN, Lorn TOMLIN, Lorn MACMILLAN, 
Logp WRIGHT AND SIR GEORGE LOWNDES. 


Margaret Brooker .. Appellani* 
v. 
Thomas Borthwick & Sons (Australasia), 
Limited .. Respondents. 


Workmen's Compensation Act (New Zealand)—Accident arising owt of 
and in the course of employinent—Accident caused by falling premises at the 
time of earihguake—If one arising ont of employment. 


Where a workman is injured by the falling upon him of the premises 
where he is employed the accident necessarily arises out of the employment. 
It is immaterial if the falling was caused by an earthquake. 


If the workman is injured by some natural force, such as lightning, the 
heat of the sun, or extreme cold, which it itself has no kind of connection 
with employment, he cannot recover unless he can sufficiently associate such 
injury with his employment. This he can do if he can show that the employ- 
ment exposed him in a special degree to suffering such an injury. But if he 
is injured by contact physically with some part of the place where he works, 
then (apart from questions of his own misconduct) the accident is associated 
with his employment and nothing further need be considered. So that if the 
roof or walls fall upon him or he slips upon the premises, it is an accident 
arising out of employment and there is no need to make further inquiry as to 
why the accident happened. 


Thoms v. Sinclair, (1917) A. C. 127, followed. 


Where statutory enactments have assumed the same language in so many 
parts of the Empire, it is desirable that there should be uniformity of 
interpretation. Š 


Consolidated Appeals from judgments of the Court of 
Appeal of New Zealand in proceedings under the New Zealand 
Workmen’s Compensation Act. 

Sir Stafford Cripps, K. C. and G. G. Slack for appellant. 

Wilfrid Greene, K. C., W. H. Duckworth and H. P. 
Richmond for respondents. 

28th July, 1933. Their Lordships’ judgment was delivered 
by 

Lord Arxın.—This is an appeal from judgments of the 
Court of Appeal in New Zealand in four proceedings which 
were brought to determine the liability of employers in respect 
of injuries to their workmen that occurred on the occasion of 
the serious earthquake in the Hawkes Bay District of New 
Zealand on the 3rd February, 1931. By the provisions of the 
Workmen’s Compensation Act exclusive jurisdiction is given to 


* P. C, Appeal No. 27 of 1933. 28th July, 1933, 
R—29 


(Austra- 
lasia), Ltd. 


Lord 
Atkin. 
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the Court of Arbitration to decide without appeal claims 
under the Act. But by a convenient procedure it is possible in 
New Zealand on agreed facts to obtain the decision of the 
Supreme Court on a question of law, the judgment being subject 
to the ordinary rights of appeal. In the present case proceedings 
having been commenced by originating summons were moved 
directly by order of the Supreme Court to the Court of Appeal, 
from whose decision appeal is now brought to this Board. 

The provisions of the New Zealand Act, so far as liability 
is concerned, are identical with those of the English Act. The 
question is whether the workmen concerned suffered “ injury 
by accident arising out of and in the course of their employ- 
ment”. The parties agreed upon a statement of general facts 
and also of the particular facts applicable to each case. It is 
only necessary here to state that the earthquake was exceptionally 
severe, of intensity 10 on the Rossi Forel scale. In the last 
90 years there had only been 10 recorded earthquakes of this 
class in New Zealand. The district was a recognised earthquake 
zone. Its area was 3,567 acres and its population 57,000. It 
included the borough of Napier with a population of 19,000 
and the borough of Hastings with a population of 15,500. 
Approximately 250 people were killed and at least five times 
that number injured. The great majority were killed by the 
collapse of brick buildings or brick chimneys. In each borough 
there is an area, generally the business area, usually described 
as the brick area, in which the law requires the buildings to be 
constructed of brick or other, more or less, indestructible 
material. Whether the buildings with which these cases are 
concerned were within such area is not stated; but it does not 
seem to matter. In any case they were of brick. Numerous 
earthquakes have occurred in New Zealand, but only five have 
been attended by loss of life. 

Turning to the particular facts, in two cases the workman 
was killed and the claims are by dependants; in the other two 
cases the workmen were injured and make the claims themselves. 

In Brooker’s case Brooker was employed as a “ gut runner” 
in his employer’s freezing works, Paki Paki, near Hastings. He 
was employed in the gut house, and at the time of the accident 
was employed on a staging about 4 ft. abovea table and 7 to 
7 ft. 6 inches fromthe ground. The access to the staging was 
from the table. When the shock came Brooker’s mate escaped 
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from the staging, but Brooker while stepping on to the table 
was pinned down by falling debris and killed. 


Ryan was not killed. He was engaged at the same works 
as a slaughterman. He was working on the second floor. The 
floor began to collapse; he tried to get out but was thrown down 
at the spot where he was working, was covered with debris from 
the collapsing building and suffered severe injuries whereby he 
has been totally disabled. 


Prendergast was employed by another firm of employers 
as a shepherd at their works at Tomoana. The sheep are 
slaughtered on the fourth floor of the works, being driven up a 
sheep race with a gradient of 1 in 2-9. Prendergast’s duty was 
to drive the sheep up the sheep race and pen them. While 
standing on the fourth floor alongside the sheep race by reason 
of the motion he lost his balance and fell down the sheep race, 
a distance of 119 ft. He was injured and totally disabled for 
14 weeks. 


Ashwell was employed as a porter at an hotel in Napier. 
He had left the hotel in performance of his duty to post letters, 
get the mail and do some shopping for his employers in the 
course of his employment. He had just left a brick shop when 
he was killed by the falling of the building, the collapse of 
which was caused by the earthquake. 


It was agreed before the Court of Appeal that the deaths 
and injuries were caused by “accident ” and were in the course 
of employment. The question remains whether the accident arose 
“ out of ” the employment. On this topic there is a superfluity 
of authority. That some of the decisions conflict is undoubted, 
though the extent of variance is likely to appear greater than 
it is, if one ignores the essential feature of our procedure that 
appeals in such cases are on law only, and that a decision for a 
workman or an employer is often only a decision that there 
was evidence upon which the arbitrator could decide as he did. 
But amid the range of decisions firm land does emerge, and it 
appears to their Lordships of the highest importance to accept 
decisions of the ultimate tribunals which select definite principles. 
They gather that the learned members of the Court of Appeal 
allow themselves to be guided by the decisions of the House of 
Lords, and their Lordships would desire to follow the same 
course. Where statutory enactments have assumed the same 
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language in so many parts of the Empire it is desirable that 
there should be uniformity of interpretation. 


In their Lordships’ opinion the question raised in this 
appeal has been finally decided in the United Kingdom by the 
decision of the House of Lords in the case which ought to be 
cited as Simpson v. Sinclair, but is too well known under the title 
Thom v. Sinclair to be renamed. It is reportedin (1917) A. C., 
p- 127. There a woman employed by a'fishcufer was engaged in 
packing kippered herrings into boxes in a shed belonging to her 
employers, which had brick walls and a roof of corrugated iron. 
While she was so engaged a brick wall which was being 
constructed upon a neighbouring property not belonging to her 
employer, fell by reason of its instability on the shed, bringing 
the roof and part of the wall down and burying the applicant 
under the wreckage whereby she was totally disabled. The 
arbitrator had found that the accident arose out of the employ- 
ment; the Second Division of the Court of Session had reversed 
this finding. The House of Lords affirmed the arbitrator. It 
is to be noted that the force which brought down the shed was 
quite unconnected with the employment. The walls and roof 
of the shed were good enough. But the workwoman was 
injured by the collapse of her workshop, and in the opinion of 
the House of Lords it was immaterial to consider why the 
workshop walls collapsed. 


Lord Haldane presided in a House where four Lords sat, 
and with his judgment Lord Kinnear agreed. In the course of 
his opinion he dealt with the suggestion that the accident must 
arise out of the nature*of the employment, and says: 


“My Lords, there are no doubt many kinds of accident which do not 
in any sense arise out of the employment. There may be no reason why 
such accidents should happen to 2 man in one situation rather than to a man 
in another, and it may therefore be impossible to pronounce truly that they 
are so connected with the employment as to have arisen out of it. But where 
a man is ordered to work under a particular roof and that roof falls in on 
him, it is not clear that the accident belongs to that category. If the particular 
accident would not have happened to him had he not been employed to work 
under the Particular roof, there seems to be nothing in the language of the 
Act which precludes an occurrence from being held within it which satisfies 
the test proposed by the first of the alternative constructions modified to the 
extent I have suggested. The falling of the particular roof could only 
happen in one place, and the presence there of the person injured was due to 
the employment. The question really turns on the character of the causation 
through the employment which is required by the words‘ arising out of. 
Now it is to be observed that it is the“employment which is pointed to as to 
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be the distinctive cause, and not any particular kind of physical occurrence. 
The condition is that the employment is to give rise to the circumstance of 
injury by accident. If, therefore, the statute when read as a whole excludes 
the necessity of looking for remoter causes, such as some failure in duty on 
the part of the employer as a condition of his liability, and treats him rather 
as in a position analogous to that of a mere insurer, the question becomes a 
simple one. Has the accident arisen because the claimant was employed in 
the particular spot on which the roof fell? If so, the accident has arisen out 
of the employment, and there is no necessity to go back in the search for 
causes to anything more remote than the immediate event, the mere fall of 
the roof, and there need be no other connection between what happened and 
the nature of the work in which the injured person was engaged.” 


He then proceeds in a valuable passage to deal with 
causation in reference to this topic, and says at p. 136: 


“If therefore the language in question were to be construed upon 
principle and apart from authorities I should be prepared to hold that it 
was satisfied where as here it has been established as a fact that it was as 
arising out of her employment that the appellant was under the roof by the 
falling of which she was injured. Behind the fact that the roof fell we 
cannot go.” 


And on the same page: 


“Whether the remoter cause of the roof falling was the collapse of 
a neighbouring wall, or the falling down of some high adjacent building, or 
a siroke of lightning seems to me immaterial in the light of this construction. 
It is enough that by the terms of her employment the appellant had to work 
in this particular shed, and was in consequence, injured by an accident 
which happened to the roof of the shed. The accident is one arising out of 
the employment, none the less, if ultimately caused by the fall of some one 
elac’s wall than if it had been caused by inherent weakness of the employer's 
roof,” 


He then proceeds to indicate that existing authorities are 
not inconsistent with this view. The judgments of Lord Shaw 
and Lord Parmoor appear to their Lordships to affirm the 
principle expressed by Lord Haldane. 


The passages cited appear to their Lordships to negative 
conclusively the argument which was prgssed upon them with 
great power by the respondents’ counsel. The destructive force 
in their case it was said was a natural force quite unconnected 
with the employment. ‘It exposed every one within the area to 
a similar risk of danger from falling walls. 


In the case of such a “community risk” as it was labelled, 
a workman cannot say that an injury caused by such a happen- 
ing arises out of his employment unless he can show that the 
nature of his employment exposed him more than other 
members of the public to the danger in question. To define the 
so-called “community risk” did not prove easy. Eventually it 
would appear that Mr. Greene threw over the view which 
seemed to find favour with some of the learned Judges in the 
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Court of Appeal that it depends upon the intensity and range of 
the destructive force. He would not have the distinction 
between the big earthquake and the little earthquake which 
seems to be found in the judgment of the Chief Justice. In 
his view a thunderstorm involved a community risk, and if a 
workshop ) chimney was struck by lightning and fell upon the 
workshopjand injured a workman, he could not recover com- 
pensation unless he could show that by reason of the height or 
otherwise of the chimney he was especially exposed to the risk 
of that chimney falling as compared with other persons in the 
vicinity of chimneys. On this argument counsel found himself 
confronted with the passage quoted where Lord Haldane 
expressly refers to the remoter cause of the wall falling being 
a stroke of lightning. This passage was said to be obiter 
dictum and to be wrong. 

Their Lordships, however, cannot agree to this. The illus- 
tration appears to be of the essence of the argument. In the 
course of the discussion the House of Lords had been referred 
to four cases of injury by natural forces, the two cases of 
lightning Andrew v. Failsworthi and Kelly v. Kerry County 
Council3 and the two cases of frostbite, Karemaker v. S. S. Cor- 
sican3 and Warner v. Couchman4 where the principle had been 
adopted that where the injury was directly caused by such a 
natural force it has to be shown that the workman was espe- 
cially exposed by reason of his employment to the incidence of 
such a force. Lord Haldane’s exposition was obviously 
intended to comprise these decisions. The principle which 
emerges seems to be clear. The accident must be connected with 
the employment: must arise “out of” it. If a workman is 
injured by some datural force such as lightning, the heat of the 
sun, or extreme cold, which in itself has no kind of connection 
with employment, be cannot recover unless he can sufficiently 
associate such injury with his employment. This he can do if 
he can show that the employment exposed him in a special 
degree to suffering such an injury. But if he is injured by 
contact physically with some part of the place where he works, 
then, apart from questions of his own misconduct, he at once 
associates the accident with his employment and nothing further 
need be considered. So that if the roof or walls fall upon 





1. (1904) 2 KB. 32. 2. (1908) 1 B. 194, 
3. (1911) 4B. 295. 4. (1912) A.C 35, 


2 
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imj or he slips upon the premises there is no need to make 
further inquiry as to why the accident happened. 


This principle appears to be the foundation of the street 
risk decision Dennis v. White1, which finally decided thata 


workman employed to go into the streets on his master’s busi- _ 


ness who is injured by a risk of the streets establishes an 
accident arising “out of” the employment, though the risk was 
shared by all members of the public using the streets in like 
circumstances. The same principle is adopted in Upton v. 
G.C. Railway Companys, where the workman slipped on a 
railway platform and was held entitled to compensation. Lord 
Haldane reaffirms his conception of the kind of causation 
necessary to establish that an accident arises “out of” employ- 
ment. The only other case to which it is desirable to refer is 
the more recent case of Lawrence v. Matihews’. In that case 
the present Lord Chancellor, whose special experience in these 
cases both at the Bar and in the Court of Appeal gives excep- 
tional weight to his opinion, declared the law to be in terms as 
their Lordships have stated it. The concurring judgment of 
Lord Russell of Killowen is on exactly the same lines, for his 
statement of what he calls “a locality risk” appears to conform 
with precision to Lord Haldane’s exposition in Thom v. 
Sinclairs. The phrase “dangerous spot” used in Lord Russell’s 
judgment for this purpose appears to mean a spot which, in 
fact, turns out to be dangerous. In this connection it seems 
important to note that an expression of Lord Wrenbury’s in 
Allcock v. Rogers’, defining a dangerous place as a place which 
has some quality which results in danger, as for instance, that 
an insecure wall which may fall exists there, must be taken to 
be limited by its context, which was that of a workman employed 
in a street who was injured by what the Courts held not to be 
a street risk, viz; the explosion of an enemy bomb in war time. 
If it were sought to be applied to the premises on which the 
workman was employed the definition would be too narrow and 
inconsistent with the decisions of the House of Lords already 
cited. ; 

Their Lordships’ attention was drawn to the various 
decisions in cases in which workmen were injured by bombs 





1. (1917) A.C. 479. 2. (1924) A.C. 302. 
3. (1929) 1 KB. 1, 4. (1917) ALC. 127. 
5.. (1918) 11 B. 154. 
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and shells from bombardment during the war. They do not 


refer to them in detail for they appear to confirm the conclu- 


sions which their Lordships have reached. Neither bombs nor 
shells have ordinarily anything to do with a workman’s 
employment. It is therefore necessary to show special exposure 
to injury by them. They represent exactly for this purpose the 
operation of such forces as lightning, heat and cold. It is said 
how capricious is the working of the law. If the bomb injures 
a workman directly he must show special exposure; if it injures 
him indirectly by bringing the roof down on him he can recover 
unconditionally. It is almost impossible to give statutory 
protection in any casein which the line of distinction may not 
appear narrow; but the dividing principle adopted is authorita- 
tive and appears to their Lordships to be logical, and they feel 
bound to adopt it. 


The substance of the matter is that in every case the words 
of the section alone are to be considered: “arising out of and 
in the course of the employment”. It is with respect misleading 
to apply other terms whether derived from insurance law or 
other sources. It is not satisfactory, if a slight criticism on 
Lord Haldane’s words may be permitted, to speak even of the 
proximate cause as determining the matter. In the case of 
death by lightning few could doubt that from an insurance 
point of view lightning would be the proximate cause whether 
the assured were or were not specially exposed to lightning yet 
the problem—‘arising out of”—is solved by considering the 
special exposure. The association therefore of the employment 
with the accident may be even closer than that of proximate 
cause. Whether “connected with” or as by Lord Loreburn in 
Dennis v. Whitel, “incidental to” is the better term need 
not be decided. It is sufficient for their Lordships to say that 
it appears to them to have been authoritatively decided that 
where a workman is injured by the falling upon him of the 
premises where he is employed the accident necessarily arises 
out of the employment. This conclusion decides the two cases 
of Brooker and Ryan; Prendergast’s case speaks for itself and 
in their Lordships’ view the case of Ashwell is within the deci- 
sions as to street risks and gives rise to a claim for compensa- 
tion. Their Lordships therefore will humbly advise His 
Majesty that these appeals be allowed and that the judgment in 





“1, (1917) A.C. 479. 
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each case be varied by substituting yes for the answer to the 
second question. Therespondents should pay the appellants’ 
costs of these appeals. 

Solicitors for appellant: Wray Smith and Halford. 

Solicitors for respondents: William Hurd & Son. 

S. R. ` i Appeals allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT :—Mar. Justice RELY aNp Mr. Justice BURN. 
The Inspector of Municipal Councils and Local 


Boards, Mount Road, Madras .. Appellant* 

- i v. (Respondent) 
Alahari Venkatanarasimham and another .. Respondents 
(Applicants). 


Specific Relief Act (I of 1877), S. 45—Isswue of injunction by High 
Cowurt—Grounds againsi—Acts done or to be done in mufassal-—Other 
remedy available to applicamnt—Order ineffective and useless—Madras Local 
Boards Act (XIV of 1920), S. 199 (b)—Rules for the Preparation of Elec- 
toral Rolls for Local Boards, Rr. 11 and 12. 


The jurisdiction of the High Court under S. 45 of the Specific Relief 
Act is confined to actsdone or to be done within the limits of its Ordinary 
Original Civil Jurisdiction, The High Court has therefore no jurisdiction 
to issue an injunction prohibiting the Inspector of Municipal Councils and 
Local Boards from issuing a circular to, add interfering with the functions 
of, District Election Officers who perform their functions in the mufassal. 

\No order under S.45 of the Specific Relief Act can be made ifthe 
applicant has other specific and adequate legal remedy. So where the peti- 
tioner was aggrieved by an order of the District Election Officer overruling 
his objections, he has, under R. 12 of the Election Rules, a right of appeal to 
the Deputy Inspector of Municipal Councils and Local Boards and an appli- 
cation by him under S. 45 of the Specific Relief Act is incompetent. 

No order can be made under S. 45 of the Speqfic Relief Act unless the 
remedy given by the order applied for will be complete. Where, by the time 
the Court was called upon to prohibit, by means of an injunction, the issue of 
acircular, which the applicant apprehended, might influence the authority to 
whom he had preferred an appeal, the appeal itself had been disposed of, an 
order under S. 45 of the Specific Relief Act would be of no use and so 
should not be made. 


On appeal from the order of the Honourable Mr. Justice 
Stone, dated the 16th day of November, 1932 and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 3248 of 1932 in the matter of 
Alahari Venkatanarasimham and another and in the matter of 
the Madras Local Boards Act and Chapter VIII of the Specific 
‘Relief Act of 1877. i 





* O. S. Appeal No. 8 of 1933. 25th August, 1933, 
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The Advocate-General instructed by The Government 
Solicitor for appellant. 


T. S. Swaminatha Atyar for respondents. 
The Court delivered the following 


Juvements. Reilly, J—This is an appeal against an order 
of Stone, J., dated the 16th November, 1932, which purports 
to have been made under S. 45 of the Specific Relief Act. The 
Petitioners before the learned Judge were one A. Venkatanara- 
simbam and one Pera Reddi. On examination of the records 
it appears that Pera Reddi never attempted to support the 
application by any affidavit, nor is there anything in the record 
to show how he was interested in the matter. So far as he 
was concerned, the application was clearly incompetent. 
Venkatanarasimham, whom I shall call the Petitioner, intended 
to stand for an election to the Taluk Board of Kavali and the 
District Board of Nellore. Under the rules made by the 
Government for the preparation of electoral rolls for Local 
Boards in accordance with the provisions of the Madras Local 
Boards Act an officer called the District Election Officer was in 
September and October, 1932, engaged in preparing the electo- 
ral roll for the Kavali Taluk. Under S. 52 of the Act one of 
the qualifications for the right of voting at a Taluk Board ora 
District Board election is holding land on a written lease or 
demise under a ryotwari pattadar or inamdar or any tenant 
under such pattadar or inamdar. The Petitioner put in objec- 
tions before the District Election Officer that certain persons 
had been admitted to the electoral roll as lessees under that 
qualification, who really had not that qualification. Such 
objections may be put in under R. 11 of the Rules for the Pre-, 
paration of Electoral Rolls for Local Boards, and those 
objections under the rules have to be heard and disposed of 
by the Election Officer. The District Election Officer in this 
case heard the Petitioner’s objections and overruled them. 
The Petitioner under R. 12 had then a right of appeal to an 
appellate authority, and he took advantage of that right and pre- 
ferred appeals against the orders of the District Election 
Officer. Before those appeals had been disposed of or even 
came on for hearing, the Petitioner took out a notice of motion 
in this Court for hearing on the 26th October, 1932, praying for 
an order under Chap. VIII of the Specific Relief Act that 
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“the Inspector of Municipal Councils and Local Boards be 
prohibited from interfering with the powers of Election Officers 
and appellate tribunals therefrom -to deal with claims and 
objections presented before them according to law by his 
Circular No. 13, dated 2nd January, 1932.” The ground 
urged by the Petitioner for that motion was that the District 
Efection Officer in disposing of the Petitioner’s objections 
had felt himself bound by that circular and that the Deputy 
Inspector of Municipal Councils and Local Boards, who was 
the authority to dispose of the Petitioner’s appeals, would 
also be influenced by that circular, which the Petitioner alleged 
was ulira vires. The circular was issued by the Inspector of 
Municipal Councils and Local Boards, who was made Respond- 
ent to the Petitioner's application now under appeal, and was 
issued from his office in Madras on the 2nd January, 1932. It is 
headed “Subject: Electoral Rolls—Preparation of —Admissibi- 
lity of claims received late—TInstructions issued,” and runs: 


“The District Election Officers, Chingteput, Kistna and West Godavari 
have raised the following question for orders: 

(1) Whether any inquiry should be held in villages in connection with 
the plethora of printed and other kind of leases that are being presented to 
them s à 

Then follow two other questions with which we are not 
concerned. Then comes paragraph 2 of the circular: 


“ No fresh inquiry in the villages concerned is necessary in respect of 
belated applications for registering as lessees. Such leases as to whose 
genuineness there is no question should be simply accepted. Others about 
which there is ground for suspicion should be returned to the claimants to re~- 
submit them with a certificate from the Village Headman or Karnam con- 
cerned stating that the lease is genuine. ` Where leases are produced along 
with the certificate (referred to above) they should be accepted.” 


With the rest of the circular we are not concerned; but it 
may be noted that it was addressed fo all District Election 
Officers and Deputy Inspectors of Local Boards. I understand 
that the Deputy Inspectors, of whom there were then four, had 
been empowered to exercise the functions of the appellate 
authority under R. 12 of the Rules for the Preparation of 
Electoral Rolls for Local Boards. Referring to that circular 
Stone, J. said in his judgment. “I . . . must prohibit its future 
issue in its present directory form.” With respect I do not 
understand that statement inthe judgment. So far as I under- 
stand the matter, there was no question of any future issue of 
the circular. The circular had already been issued ten months 
earlier. However, the conclusion of the learned Judge’s judg- 
ment was “The application accordingly succeeds”; and on_that 
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judgment an-order was drawn up and issued from this Court to 
Inspector of the following effect :— 


a “It is ordered as follows :— 
and Local (1) That the Inspector of Municipal Councils and Local Boards, 
Boards, Mount Road, Madras, the Respondent herein, his servants and agents be 
Madras restrained by an injunction from interfering in future with the powers of 
v. Election Ofhcers and appellate tribunals therefrom to deal with claims and 
Venkata- objections presented before them according to law, by his circular No. ]3, 


dated the 2nd day of January, 1932, in its present directory form,” 
Against that order the Inspector has appealed. ` 

It is not disputed before us by the learned Advocate- 
General, who appears for the Inspector, that the District Elec- 
tion Officers in disposing of objections under R. 11 to entriés 
in the electoral rolls and the appellate authorities who hear. 
appeals from their decisions are in performing those functions 
acting judicially. For the Inspector of Municipal Councils and 
Local Boards or any one else to attempt to interfere with the 
exercise by those officers of their judicial functions would be 
obviously and very seriously improper. But before the learned 
Judge it appears to have been represented for the Inspector that 
in issuing the circular and in the part of it which I have quoted 
the Inspector meant only to give advice to District Election 
Officers and to the appellate authorities; and Stone, J., I under- 
stand from his judgment, accepted that explanation. About 
that all I need say perhaps is that the wording of the Inspector’s 
‘circular in the paragraph I have quoted, if intended as a vehicle 
merely of advice, was singularly unhappy, indeed misleading. 
And I may add that in the Inspector’s affidavit, which was filed 
in the proceedings before the learned Judge, he said that 
“the said circular was in the nature of a general executive 
direction to, District Elgction Officers and Deputy Inspectors of 
Local Boards to treat the certificate of a village officer that'a 
lease is genuine as prima facie evidence of the genuineness of a 
lease”. That appears to go distinctly béyond mere advice. But I 
am quite ready to accept the assurance of the Inspector that by 
his circular he had no intention whatever of- doing anything so 
outrageous as to shut out any evidence, which any party in- 
terested might wish to lay before the District Election Officers, 
or to tie the hands of the District Election Officers or the 
appellate authorities in the exercise of their judicial functions. 
And we have been informed by the learned Advocate-General 
that since Stone, J.’s order was made the Inspector has with- 
drawn the circular in question. In that I may say that - ‘in my 
opinion the Inspector was well advised... 


Reilly, J. 
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However, that does not dispose of the Inspector’s appeal 
against the learned Judge’s order. In my opinion, without dis- 
cussing every possible aspect of the matter, there are at least 
three reasons why the learned Judge’s order could not legally 
be made. Apart from the question whether future interference 
with Election Officers and appellate authorities in general in the 
language used by the order could be regarded as a “specific 
act,” from which the Inspector could be directed to forbear 
within the meaning of S. 45 of the Specific Relief Act, which 
appears to me very doubtful, it has to be noticed that the juris- 
diction of this Court under that section of the Specific Relief 
Act is confined to acts done or to be done within the limits of 
the Ordinary Original Civil Jurisdiction of the Court. It 
appears that the Inspector has his office in Madras, and we may 
infer that his circular was issued from his office in Madras. 
But the interference by that circular with the functions of 
District Election Officers, which the order purported to pro- 
hibit, could never take place within the limits of the Ordinary 
Original Civil Jurisdiction of this Court, because, as is admitted, 
District Election Officers perform their functions in the 
_mufassal, outside the limits of the Ordinary Original Civil 
Jurisdiction of this Court; and of the four appellate authorities, 
the Deputy Inspectors of Municipal Councils and Local Boards, 
we are informed that three of them exercise their functions in 
the mufassal. To attempt to prohibit the Inspector from doing 
anything, to interfere with the functions of the District Election 
Officers or of those three appellate officers who exercise their 
functions in the mufassal, however laudable, would obviously be 
to transgress the jurisdiction given to this Court under S. 45 
of the Specific Relief Act. 


Secondly, no order can be made under that section if the 
applicant has other specific and adequate legal remedy. The 
Petitioner, as I understand the position, was aggrieved because 
his objections to entries in the electoral roll had been overruled 
by the District Election Officer, and against that grievance the 
law had provided him with a specific remedy. Mr. Swaminatha 
Aiyar, who appears for the Petitioner, has suggested before us 
that that was not the Petitioner’s grievance, that his grievance 
was, not that his objections had been overruled by the District 
Election Officer, but that the Election Officer had overruled 
them by. reason of, and being influenced by, the Inspector’s 
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circular.’ His grievance, he urges, was against the circular and 
not against the Election Officer’s order, and therefore he came 
to this Court to relieve him of his grievance against the circular. 
But that circular touched him, if it touched him at all, only 
because, as he alleged, it had influenced the Election Officer in 
his decision. If in spite of that circular the Election Officer 
had decided to uphold the Petitioner’s objections, obviously the 
Petitioner would have had no grievance at all. It would’ not 
have mattered to him if there had been fifty such circulars. 
Surely the only reasonable view of the position is that the Peti- 
tioner’s grievance, if he had a grievance, was that a decision 
had been made against him. If a decision is made against a 
litigant, his grievance lies in that decision, not in the reasons 
which may have led the Judge to make that decision. If the 
law gives him a remedy against his grievance, the remedy is 
against the decision, not against the eloquence or the arguments 
of his opponent’s counsel, which may have led to that decision, 
nor against the text-books which the Judge may have consulted, 
even if they are obsolete and inaccurate. In this case the 
Petitioner’s grievance clearly was that a decision had been given 
against him by the Election Officer. Against that decision the | 
law had provided him with a specific remedy, a right of appeal, 
and that right of appeal he had exercised. Mr. Swaminatha 
Aiyar suggests that on account of this circular, which had been 
issued by the Inspector, he was afraid that that right of appeal 
might not be of any use to him: in fact, the Petitioner was quite 
sure that his appeals were going to be decided against him. But 
the words of clause (d) of S. 45 of the Specific Relief Act are 
“provided that the applicant has no other specific and adequate 
legal remedy”. There is nothing about a remedy which the 
applicant believes will be efficacious or a remedy by which the 
applicant expects to get what he wants. If the remedy is there, 
as the right of appeal was there in this case, an application 


` under S. 45 of the Act is barred. The Petitioner’s estimate of 


his chances of getting what he wants by that remedy is wholly 
irrelevant. In my opinion, the right of appeal, which the 
Petitioner had against the District Election Officer’s order and 
which indeed he was exercising, was a complete bar to his 
application to this Court under S. 45 of the Specific Relief 
Act. ; 
Thirdly, no order can be made by the Court under that 
section unless the remedy given by the order applied for will 
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be complete. Itis one of the most curious features of this case 
tbat it is admitted on all sides that the remedy given by the 
order made in this case could not be complete. The learned 
Judge in his judgment says: 


_ _“ The trouble I feel is that now when it is all over I can do them (that 
is the Petitioners) no good.” 


By the time the learned Judge made his order on the 16th, 
November, 1932, the Petitioner’s appeals to the Deputy Inspector 
had been disposed of. The Deputy Inspector, so far as those 
appeals were concerned, could never be affected again by the 
Inspector’s circular. If he ever was affected in disposing of 
those appeals, that was all over and was past history. As the 
learned Judge himself says, the order which was made could do 
the Petitioner no good. Not only would it not be a completely 
effective remedy, -so far as he was concerned: in respect of his 
grievance it could be of no use to him whatever. 

For these reasons without discussing other aspects of the 
case, in my opinion it is clear that the learned Judge’s order 
must be set aside. In my opinion this appeal should be allowed 
with costs throughout and the order should be set aside, 
Counsel’s fee in this appeal being fixed at Rs. 100. 

Burn, J.—I agree and have nothing to add. 

S. R. Appeal allowed. 





PRIVY COUNCIL. ; 
[On appeal from the High Court of Judicature at Rangoon. ] 
Present:—Lorp MACMILLAN, Sir Joan WALLIS AND 
Sir GEORGE LOWNDES. 


The Secretary of State for India in Council .. Appellani* 
v. 
Foucar and Company, Limited e .. Respondents. 


Accretions, doctrine of —Apphceation to Burma. . 

The well-recognised doctrine of the English Law that gradual accretion 
enures to the land which attracts ıt, applies to Burma as a matter of “justice, 
equity and good conscience” [under Act XIII of 1898, S. 13 (3)] and the 
circumstance that the former boundaries of the land on the water front were 
known or capable of ascertainment, does not per se exclude the application 
of the doctrine of accretion. p 

Casc-law discussed. 

Judgment of the High Court, Rangoon (Foucar and Co., Lid. v. The 
Secretary of State for India in Council, (1930) I. L. R. 10 Rang. 1) affirmed. 

Appeal No. 60 of 1932 from a decree of the High Court, 
Rangoon, dated the 30th March, 1931, reversing a decree of the 


District Judge of Insein, dated the 31st March, 1928. 


*P, C, Appeal No. 60 of 1932. 7th December, 1933. 
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The main question for consideration on the appeal was whe- 
ther the rules of English Law as to the acquisition of rights in 
alluvial accretions were applicable in Burma. The High Court 
(Otter and Das, JJ., Brown, J. dissenting) answered the question 
in the affirmative. 

The relevant authorities are fully discussed in the judgments 
of Brown and Otter, JJ. in the High Court in Foucar and Co., 
Lid, V. The Secretary of State for India in Council and in the 
judgment of the Board. 

Dunne, K. C. and Wallach for appellant. 

G. T. Simonds, K.C., T.F.R. McDonnell and H. Hull for 
respondents. 

7th December, 1933. Their Lordships’ judgment was 
delivered by 

Sır Gzorce Lownpes.—The question in this appeal is as 
to the respondents’ title to certain partly-submerged lands in the 
Pegu fiver, which is tidal and navigable, and the alveus of 
which is admitted to be in the Crown. 


Somewhere about 1892 an island began to form in the bed 
of the river, and parts of it having become from time to time fit 
for the cultivation of dhani palms, which, it is said, grow best 
below the high-water mark, were granted out by the Govern- 


_ Ment to different persons for that purpose. 


In the year 1922 the whole of the island as it then existed 
was acquired by the respondents. In the subsequent years fur- 
ther accretions occurred at the south-east end of the island, and 
a portion which had been lost some years before by erosion 
reappeared. These lands were taken possession of by squatters, 
one of them apparently having the permission of the Collector, 
who claimed both the‘accretions and the re-formed land for 
Government. The respondents thereupon instituted a suit 
against the appellant in the District Court of Insein, claiming a 
declaration of their rights, possession and other relief. The 
squatters were joined as co-defendants, but took no part in the 
proceedings, the only contesting defendant being the appellant 
as representing the Government. 

The Trial Judge dismissed the suit, holding that the Court 
had no jurisdiction to entertain it. He was also of opinion that 
the respondents had no title to either the accretions or the 
re-formed land. 





1. (1930) LL.R. 10 Rang. 1. 
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new holder, settled between them and the chances of the river, 
as an additional security to their own holdings: they may have 
been, and probably were, altogether ignorant of their rights, or 
unwilling to spend money in litigating with Government if they 
did know of them. But in any case the accretions were totally 
different from those now claimed by the respondents, and the 
non-claimer by them cannot, in their Lordships’ opinion, have 
any adverse effect upon the rights now claimed by the 
respondents. l 

For the reasons given their Lordships think that the 
decree passed by the High Court, against which this appeal has 
been brought, was right, that tae appeal fails, and that it should 
be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

Solicitor for appellant: Sclicttor, India O fice. 

Solicitors for respondents: Stoneham & Sons. 

Ko JiR: l Appeal dismissed. 


—_—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presgnt:—Mr. Justice SuNDARAM CHETTY AND MR. 
Justices PAKENHAM WALSH. 
Srinivasa Ayyar alias Srinivasa Ayyangar .. Appellani*(Peit- 
v. l tioner) 
The Board of Commissioners for the 
Hindu Religious Endowmerts, Madras 
and others .. Respondents 
, i (Respondents). 
Madras Hindu Religions Endotoments Act (II of 1927), S. 84—Applica- 


tion under—Dismissal for defauli—Order refusing toset aside—Ap peal- 


ability. 

E order refusing to set aside the dismissal of an application under 
S. 84 of the Madras Hindu Religions Endowments Act for default is not 
appealable. 

Appeal against the order of the District Court of West 
Tanjore, dated 4th March, 1953 and made in I. A. No. 519 of 
1932 in O. P. No. 57 of 1931. 

The Advocate-General (Sir A. Krishnaswami Atyar), 
K. S. Desikan and K. G. Srinivasa Aiyar for appellant. 

K. Subba Rao for P. Venkataramana Rao and N. 
Muthuswamsi Atyar for respondents. 





* A, A. O. No. 237 of 1933. 15th November, 1933. 
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Held, that the remedy of the decree-holder was available only against 
the surety, and as there was no condition for the appearance of the judgment- 
debtor before Court at the end of the prescribed period the bond was 
enforceable as one falling under O. 21, R. 40 (1) and not under O. 21, R. 40 
(5) proviso of the Code of Civil Procedure. 


Held further that the bond was in any case enforceable against the 
surety under S. 126 of the Contract Act. 


Joyma Bewa v. Easin Sarkar, (1926) L L. R. 53 Cal. 515, relied on. 

Appeal against the order of the Court of the Subordinate 
Judge of Devakottah, dated the 8th December, 1932 and made 
in E. P. No. 159 of 1932 in O. S. No. 93 of 1930. 

V. Ratmaswami Aiyar for appellant. 

M. Patanjali Sasirt for respondents. 

The judgment of the Court was delivered by 

Pakenham Walsh, /.—The plaintiff in this case applied for 
execution of his decree against the judgment-debtor as well as 
against the latter’s surety. Execution was granted against the 
surety and against this order the surety appeals. 

In the Lower Court there was a ground taken that the 
decree had been satisfied. This was found against and though 
it has been raised in ihe memorandum of appeal, it was given 
up in argument before us. 

The circumstances in which the security bond came to be 
taken are as follows. The decree-holder put in E. P. No. 252 of 
1931, dated the 4th December, 1931, to arrest the judgment- 
debtor. Notice was sent and finally the judgment-debtor was 
arrested on the 18th January, 1932. He prayed for one week’s 
time for the purpose of settling the decree with the plaintiff 
and for making arrangements for paying the amount. The 
order of the Court'on this, dated the 25th January, 1932, was 
«3 days time more allowed; to be produced on the 28th 
January”. On that date the judgment-debtor put in a petition, 
E. A. No. 86 of 1932, to release him from arrest on the strength 
of the surety. This was accompanied by an affidavit. The 
surety-appellant executed on the same date in favour of the 
Court a security bond the material part of which is as 
follows :— 

“The defendant in the above suit, vis., Pm. Rm. Perianan Chettiar was 
arrested, and he was produced before this Court. He agreed with the plain- 
tiff to discharge the decree debt within a month and he requested time for a 
month. The said Perianan Chettiar requested me to stand surety therefor, 
and I agreed to it and executed this bond. Ifthe above Peranan Chettiar 


does not discharge the said decree to the plaintiff within one month, I hereby 
agree that myself, my heirs and the successors to my title are bound to pay 
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It is therefore just and necessary that the Court may be pleased to 
release me from the arrest on the strength of the surety of the above 
person.” 

It is perfectly clear from this that after the arrest of the 
judgment-debtor he made a private arrangement between himself 
and his judgment-creditor by which the latter agreed that he 
should have a month to pay the decree amount on condition of 
furnishing a surety who would pay the decree amount if the 
payment was not made within that period. There was no con- 
dition that the judgment-debtor should appear befcre the Court, 
and it was natural that as the judgment-creditor was foregoing 
this hold upon the judgment-debtor, he required full security 
for the decree amount being paid. So we find that on this the 
Court passed the appropriate order of unconditional release and 
dismissal of the petition. 

The cases quoted for the appellant do not, we consider, 
establish the legal case put forward for him. In Raja Raghu- 
nandan Prasad Singh v. Raja Kirtyanand Singk Bahadur! the 
Privy Council held that where a bond was éxecuted by a surety 
in pursuance of an order of Court, the bond should be consi- 
dered in the light of the order directing the security to be given, 
and that the circumstances in which it was exectted may be 
looked at. In the present case the circumstances are perfectly 
clear. The prayer of the judgment-debtor in his affidavit, the 
bond executed by the appellant, and the order or the Court are 
all in entire conformity with one another. In Chandi Charan 
Sen v. Ram Coomar. Chakravarti3 there was an order of the 
Court for appearance, which quite differentiates it from the 
present case. It may also be noted that it was found in that 
case that the bail bond was in Burmese which was not the 
language of the surety and it was held that he did not under- 
stand its terms. Janki Das v. Ram Partab3, the decision of a 
single Judge, was under S. 336 of the old Code corresponding to 
S. 55 of the present Code. There again there was an order for 
appearance made by the Court. And it has also to be noticed 
that under the old Code and even under the new Code until 
Act III of 1921 the Court was bound to release the judgment- 
debtor on his expressing his intention to apply for being declar- 
ed an insolvent, and on his furnishing security to the satisfac- 
tion of the Court. Hence it is clear that any bond which went 
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terms of any order or rule in the Code, with regard to the 
power of the Court to take it. As regards the applicability of 
S. 145 it was not denied before us that the bond in its terms 
directly falls under S. 145 (a)—“ for the performance of any 
decree or any part thereof’. Even had the bond not fallen 
exactly under any of the terms of S. 145, the Privy Council 
decision in Raj Raghubaer Sinyh v. Jai Indra Bahadur Singh, 
which has been followed in Sankunnt Variar v. Vasudevan 
Noambudripad? shows that such a bond can be enforced by order 
of the Court. It has not been argued seriously that the present 
bond is not intra vires of the Court and it is clear enough that 
if the liability undertaken in the bond cannot be enforced when 
the condition as stated in the bond under which it is to be en- 
forced has arisen, the bond cannot be enforced in default of 
appearance because (1) there is no order for appearance, and 
(2) there is no undertaking in the bond making the surety res- 
ponsible for appearance. The bond therefore, as stated above, 
is not one given under O. 21, R. 40, clause (5) proviso. If it 
can be held to come under O. 21, R. 40 (1), as to which it is 
not necessary to express any decided opinion, then it would be 
enforceable. But if it comes under neither of these, it is en- 
forceable under the Contract Act in view of the decision in 
Joyma Bewa v. Easin Sarkar’ quoted above and its terms 
directly bring it within S. 145 (a), Civil Procedure Code. 

We consider therefore that the order of the Lower Court 
was correct. The appeal fails and is dismissed witi costs. 


B. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR Horace OWEN COMPTON BEASLEY, Ki., 
Chief Justice anp Mr. JUSTICE BARDSWELL. 


Rangaswami Goundan .. Appellant (Prisoner). 


Criminal Procedure Code (V of 1898), S. 195—Complaini to Police of 
alleged smurdes—Complatnt found by Police to be false—Police report 
accepted by Sub-Magistrate—Prosecution of complainant under S. 211 of 
the Penal Code—Compluint by Sub-Magistrate, not necessary. 

The accused made a complaint to the Police against five persons for 
murder. The Police made a report that the complaint was ialse and the 
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On the facts of the case, the evidence against the appellant 
is perfectly clear and in the face of that evidence it is difficult 
to see how any conclusion coukl be arrived at other tħan that 
the appellant had committed the offence with which he was 
charged. He was quite properly convicted and he received a 
sentence of five years’ rigorous imprisonment which was cer- 
tainly not too long a sentence having regard to the gravity of 
the offeace. The appeal is therefore dismissed. 

Bardswell, J.—I agree. 

S.R ` ——. Appeal dismissed. 

PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 
PRESENT :—LoRrD -[HANKERTON, SIR Joun WALLIS AND 
Str Georce LOWNDES. 


Bhup Narain Singh alias Shyam Narain 
Singh . «+ Appellani* 
a ; 


Gokhul Chand Mahton and others .. Respondents. 


Speetfic Relief Act (I of 1877), S. 27 (b)—Spectfic performance of 
agreement to sell immovable properts—Onus on subsequent transferee to 
establish that he 1s o bona fide purchaser for value and without notice of 
the original contract—-Practice on registration of sale-deed—Presentation 
by vendee when cash payment made at time of registration. 

By an agreement, dated 26th November, 1926, the defendant No. 1 
agreed to sell certain immovable property to the plaintiff. On the 22nd 
December, 1926, the defendant No. 1 sold the same property to the respond- 
ent by a registered sale-deed. 

Held, in a suit by the plaintiff for specific performance of the agreement 
of 26th November, 1926, 

(1) That although under S. 54 of the Transfer of Property Act, 1882, the 
plaintifi’s agreement for sale did not of itself creaie any interest in or charge 
on the property, he was entitled, under S, 27 (b) of the Specific Relief Act, 
1877, to enforce the agreement agent the respondent, the subsequent 
transferee of the property. 

(2) That under S. 27 (6) of the Spcctfic Relie? Act (as read with Ss. 103 
and 106 of the Indian Evidence Act), the burden of proof primarily lay on 
the respondent, the later transferee, to bring himeelf within the exception in 
S. 27 (b) and to establish (a) payment of his money, (b) his good faith, and 
Cc) absence of notice to him of the original contract. 

(3) That there being no sufficient cvidence either on the question of 
payment or on the question of notice, the onus had not been discharged 
by the respondent. 

(4) That, consequently, the plaintiff was entitled to enforce specific per- 
formance cf his agreement against the respondent, the subsequent transferee. 

Varden Seth Sam v. Luckpathy Royjee Lallah, (1862) 9 M.I.A. 303; 
Himatlal v. Vasudev, (1912) I L. R. 36 Bom. 446; Baburam Beg v Madhab 
Chandra Pollay, (1913) I. L. R 40 Cal. 565; Tiruveskatacharias v. Venkata- 
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I. L. R. 9 Pat 417, appz ved. | ' 
Hes (1923) 25 Bom.L.R. 375, dis- 


‘| Peerkha Lalkha ne Kashiba| 





ae from. 
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Hang, Te 60 M. L. 11652 ŒC) pi Pope v. Oficial Assignee, (1933) 
L.R. 60 LA. 362: 66 MLJ.1 (P. C)! distinguished, as being decisions on 
Koy construction of S. 53 of the Pro Vihcial [Insolvency Act and S. 55 of the 
‘Presidency-towns Insot¥ency Act, et“ ections are not in part materia 
with S. 27 (b) of the Specific elief 

Where a cash pa jent is to be de și the time of registration RE a 
'sale-deed, the commo "practice in India i$ for the vendee, on payment, to 
lpreseht the deed for r stration and ‘fet the registration receipt. 
| , Judgment of the High Court, Patna, reversed. 

‘Appeal ‘No. 1 df 1932 agaipst a decree of the High Court, 


Patna, dated the I2th Jupe, Ls alta reversing the decree of the 
ted) the 31st March, 1928. 

t! The ‘main question; ‘for | deterthination on the appeal was, 

i whether in a suit prought by} the plaintiff-appellant for specific 

| performancé of agreement to. sell immovable property, the 

‘onus lay on the a pondent, who. . was a subsequent transferee of 


| the ‘property underja registered sale-deed, to establish that he 


| (the respondent) was a bona fide P chaser for value and without 
i notice of the origițal contract, l 

| © ‘Sir Dawson Miller, K. pein for appellant. 
Dunne, K. C. land’ Vere Mockett for respondent (Defend- 
ant No. 4). | i | Bi i 

| - 418th Decem , 1933. eet Lordships’ judgment was 
' delivered by eit n I Fef 
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26th November, 1926, under whith he alleges that defendant 
No. 1 (now respondent No, 2), as Karta of his joint family, 
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No. 4, claimed the property in- suit by virtue of a registered 
sale-deed, dated the 22nd December, 1926, by defendant No. 1, 
for himself and as guardian of his two minor sons, defendants 
Nos. 2 and 3, in favour of defendant No. 4, at the price of 
Rs. 15,000. “4 


Defendant No. 1 did not appear to defend the suit, but 
defendants Nos. 2 and 3 put in a written statement by their 
guardian ad litem, denying the plaintiffs contract, and, alter- 
natively, in the event of the contract being held proved, denying’ 
that defendant No. 1 was entitled to alienate their interests, as 
the sale was not for family necessity or for their benefit. All 
the defences of defendants Nos. 2 and 3 were rejected by the 
Subordinate Judge, and no appeal was taken against that decision 
to the High Court. Accordingly, the issue now lies between the 
plaintiff-appellant and defendant No. 4, now respondent No. 1. 


At the trial defendant No. 4 sought to prove that he had 
concluded an oral agreement with defendant No. 1 for purchase 
of the property in suit at the price of Rs. 15,000 on the 23rd 
November, 1926, and the appellant sought to establish an even 
earlier agreement for their purchase at Rs. 13,000. Further, 
defendant No. 4 sought to prove that the appellant’s agreement 
of the 26th November, 1926, was not genuinely made on that 
date, but was concocted at a, date subsequent to the 22nd 
December, 1926, when the sale-deed to defendant No. 4 was 
executed and registered. But the Subordinate Judge rejected 
all these contentions, declining to believe the evidence in support 
of them, and remarking that both parties had adduced a mass 
of false evidence in support of their respective cases. The 
learned Judge held that defendant No. 1 had contracted on the 
26th November, 1926, to sell the property in suit to the appellant 
at the price of Rs. 13,000, and that finding is not now disputed. 


Two main questions were argued before their Lordships, 
namely, (a) whether, on a sound construction, the agreement of 
the 26th November, 1926, affected the joint family’s right in the 
property in suit or only the individual interest of defendant 
No. 1, and (b) whether, in respect of the registered sale-deed, 
dated the 22nd December, 1926, defendant No. 4 was a 
transferee for value who had paid his money in good faith and 
without notice of the-appellant’s prior contract of the 26th. 
November, 1926, with the consequent exclusion of the appellant s' 

R—33 
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claim for.specific relief, in-yiew of S. 27 (b) of the Specie 
Relief Act, 1877. : 


' The first question does not eee ‘to have been argued 
hefore. the Subordinate Judge. ‘In the High:Court Wort, J. 
held that the agreement affected the joint family interest, while 
Adami, J. expressed a contrary view. . In their Lordships’ 
opinion, the agréement clearly affected the joint family interest. 
The question turns on. the construction of the following 
passage: — 

“I the executant, ‘have got proprietary interest in 13 dams 6 kauris 13 
bauris 6 phauris and 13 reoris pukhta share together with AAwdasht land in 
mouga Benipur Bind, pargana Bihar, district Patna, touzi No. 10618, J, the 
executant, have to sell the said share to meet certain legal necessities, 
Accordingly with a view to sell it I made negotiation for sale with Bhup 
Narayan Singh, alias Sham Narayan Singh, resident of moxusa Bind, pargana 
Bibar, district Patna, for Ra, 13,000 (rupees thirteen thousand) (illegible). 
I heartily agreed to sell and the said vendor (sic) heartily agreed to purchase 
the same for that much consideration money.’ 

In their Lordships’ opinion, the subject of sale is clearly 
the share and not merely the individual interest of the executant 
therein, and the share was joint family property; the addition 
of the words fto meet certain legal necessities ’* confirms this 
view. It is moreover clear that the price agreed upon was the 


_ fair value of the whole. 


The second question arises under S. 27 (b) of the Specific 


, Relief Act. Three questions .of fact arise in the case of the 


later transferee, namely, as to payment of his money, as to his 
good faith, and as to the absence of notice to him of the original 
contract. ? 


The Subordinate Judge did not accept the evidence of the 
appellant’s two witnesses, who spoke to the knowledge of 
defendant No. 4 of the prior contract, and equally clearly he 
did not accept the latter’s denial of such knowledge, for he 
states “ Defendant No. 4 has not produced satisfactory evidence 
to show that he had no notice of the plaintiffs contract, neither 
has he established that he was a bona fide purchaser for con~- 
sideration.” Defendant No. 4 had not adduced any other 
witness than himself on this point. On the question of payment 
of Rs. 10,500, which was to be.paid in cash at the time of 
registration, defendant No. 4 was the only witness, and the 
learned Judge states, “ He (defendant No. 4) states that he 
paid Rs..10,500 to Parshadi Singh at the time when he executed 
the kabala. Had that been so, defendant No. 4 would have 
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taken the sale-deed from Parshadi at that time and would have 
himself presented the same before the Registrar for registra- 
tjon. The endorsement on Ex. B shows that this deed was 
presented for registration by Parshadi himself. That fact 
clearly goes to show that Rs. 10,500, a portion of the considera- 
tion which was to be paid in cash to Parshadi Singh, was not 
paid.” The learned Judge held that the onus of proof under 
S. 27 (b) was on defendant No. 1*, and, there being no satis- 
factory evidence that he was without notice, and the Rs. 10,500 
not having been paid, the appellant was entitled to specific 
performance. 


In the High Court, both the learned Judges held that the 
onus of proof under S. 27 (b) was on the appellant, and not 
on defendant No. 4, and that there was no evidence either on 
thé question of notice or the question of payment. On the latter 
point they disagreed with the inference drawn by the Subordinate 
Judge from the presentation of the sale-deed for registration by 
the vendor, and observed, “ That reasoning is impossible to 
understand, as the practice in India is for the vendor to take 
the deed for registration to the registry.” Their Lordships are 
unable to agree with this statement of the practice in India; in 
such cases as the present, where a cash payment is to be made 
at the time of registration, the commoner practice is for the 
vendee, on payment, to present the deed for registration and 
get the registration receipt. But while, in their Lordships’ 
opinion, the retention of the receipt by the vendor in the present 
case is suggestive of'non-payment of the cash sum, they do not 
think that it is sufficient proof by itself of non-payment, and 
they agree with the learned Judges of the High Court that there 
is no sufficient evidence either on the question of payment or on 
the question of notice, and that the applicability of S. 27 will 
depend on a decision as to where the burden of proof lies pri- 
marily, there being no need to consider in the present case the 
circumstances under which that burden may shift. 

It will be convenient to state the material portions of the 
section, which are as follows :— 


: “27. Except as otherwise provided by this chapter, specific eee 
ance of a contract may be enforced against 
“(a) Either party thereto; 
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(b) Any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid his money in good 
faith and without notice of the original contract.” 


In their Lordships’ opinion, the section lays down a general’ 
rule that the original contract may be specifically enforced 
against a subsequent transferee, but allows an exception to that: 
general rule, not to the transferor, but to the transferee, and, 
in their Lordships’ opinion, it is clearly for the transferee to 
establish the circumstances which will allow him to retain the 
benefit of a transfer which, prima facie, he had no right to get. 
Further, the subsequent transferee is the person within whose 
knowledge the facts as to whether he has paid and whether he 
had notice of the original contract lie, and the provisions of 
Ss. 103 and 106 of the Indian Evidence Act, 1872, have a- 
bearing on the question. The plaintiff does not necessarily 
have knowledge of either matter. In a case in 1862 before this. 
Board, Varden Seth Sam v. Luckpathy Royjee Lalahi, an 
equitable lien by deposit of title deeds was enforced against a 
subsequent transferee of the property. In delivering the judg- 
ment of this Board, Lord Kingsdown stated: 


“Though both the third and the last defendants pleaded, in effect, that 
they were bona fide purchasers for value, without notice, yet they did not 
prove that defence, though the plaintiff charged notice and collusion with the 
first defendant.” 


And, later: 


“The question to be considered is, whether the third and sixth defend- 
ants respectively possessed the land free from that lien, whatever its nature. 
As one who owns property subject to a charge can, in general, convey no title 
higher or more free than his own, it lies always on a succeeding owner to 
make out a case to defeat such prior charge. Let it be conceded that a pur- 
chaser for value, bona fide, and without notice of this charge, whether legal 
or equitable, would have had inthese Courts an equity superior to that of 
the plaintiff, still such innocegt purchase must be, not merely asserted, but 
proved in the cause, and this case furnishes no such proof.” 

Although under S. 54 of the Transfer of Property Act, 
1882, the appellant’s agreement for sale does not of itself create 
any interest in or charge on'the property, their Lordships are 
of opinion that the rule of procedure stated by Lord Kingsdown 
is applicable to the present case under S. 27 (b) of the Specific 
Relief Act. This view under the Specific Relief Act has been 
taken in a number of cases in India, of which it is sufficient to 
refer to Himatlal v. Vasudev’, Baburam Bag v. Madhab Chan- 


dra Pollay3, Tiruvenkatachariar v. Venkatachariart, Naubat 





1. (1862) 9 MLA. 303. 2 (1912) I.L.R 36 Bom. 446, 
3. (1913) LL.R 40 Cal. 565. 4, (1913) 26 M.L.J, 218. 
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Rai v. Dhaunkal Singh! and Muhammad Sadik Khan v. Masi- 
han Bibi2. Their Lordships’ attention was drawn to only one 
decision to a contrary effect, viz., Peerkha Lalkha v. Bapu 
Kashiba Mals3, but their Lordships prefer the earlier Bombay 
decision in Himailal’s case. 

‘Counsel for defendant No. 4 prayed in aid certain decisions 
on the somewhat analogous provisions of the insolvency sta- 
tutes. The first of these was Oficial Assignee v. Khoo Saw 
CheowA, a case under S. 50 (1) of the Bankruptcy Ordinance of 
the Straits Settlements, which, so far as material, provides: 

“Any settlement of property, not being . . . a settlement made in 
favour of a purchaser . . . in good faith and for valuable consideration 
x . shali, if the settlor becomes bankrupt within two years after the date 
of the settlement, be absolutely void as against the official assignee.” 

It was held by this Board, upon construction of the section, 
that the onus is upon the official assignee to prove that a con- 
veyance which he is seeking to set aside thereunder was not 
made in good faith and for valuable consideration. In their 
Lordships’ opinion, that section is not in pari casu with the 
section of the Specific Relief Act in several respects. In the 
first place, the structure of that section is different, in that it 
does not provide a general rule with a permitted exception, but 
defines the area of voidance, and the prior settlements that are 
outside that area are expressly excluded from invalidation by 
S. 52 of the Ordinance. In the second place, the operation of 
the section is the opposite of the operation of S. 27 of the 
Specific Relief Act, in that it renders void an earlier right in 
favour of a later one. That decision was followed in Oficial 
Receiver v. P. L. K. M. R. M. Chettyar Firm, which arose 
under S. 53 of the Provincial Insolvency Act, 1920, and in Pope 
y..O ficial Assignees, which arose under S. 55 of the Presidency- 
towns Insolvency Act, 1909. The provisions of these two Acts 
are similar to those of the Straits Settlements Ordinance. ` It 
may further be observed that, before deciding to file a suit, the 
official assignee or receiver has available any information to be 
obtained from the insolvent, and, in the case of the Straits 


Settlements Ordinance (S. 31) and of the Presidency-towns _ 





1. (1916) LL.R. 38 AIL 184. 
2. (1929) LL.R. 9 Pat. 417. 3. (1923) 25 Bom, L.R. 375. 
4. (1931) A.C. 67: 60 M.L.J. 210. 
5. (1930) L.R. 58 L A. 115: LL.R. 9 Rang. 170: 60 M.L.J. 652 (P. C). 
6. (1933) L.R. 60 LA. 362: 66 ML,J. 1 (P.C). 
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Insolvency Act (S. 36), he has the power, through the Court, 
of obtaining full information. 

Their Lordships accordingly agree with the view of the 
Subordinate Judge that the onus is upon defendant No. 4 to 
bring himself within the exception in S. 27 of the Specific 
Relief Act, and, as already indicated, their Lordships agree 
with the learned Judges of the High Court that there is 
no sufficient evidence either on the question of payment or on 
the question of notice. The appellant is therefore entitled to 
the relief sought by him. 

Their Lordships should refer toanother argument that was 
submitted on behalf of defendant No. 4, to the effect that the 
Court should consider which of the two contracts was most 
beneficial to the minors and prefer the one so selected. But in 
view of the decision of the Subordinate Judge on the minors’ 
case, against which no appeal has heen taken, their Lordships 
think that this contention is not open. 

Their Lordships are accordingly of opinion that the appel- 
lant is entitled to the specific relief that he claims, and they will 
humbly advise His Majesty that the appeal should be allowed, 
that the decree of the High Court, dated 12th June, 1930, should 
be set aside, and that the decree of the Subordinate Judge, dated 
the 31st March, 1928, should be restored; the appellant to have 
the costs of this appeal and of the appeal in the High Court 
paid by respondent No. 1 (defendant No. 4). This will leave 
open any questions of restitution as between the parties to be 
dealt with by the Court below. 

Solicitors for appellant: Watkins and Hunter. 

Solicitors for respondents: W. W. Box & Co. 

K. J. R. Appeal alowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice VENKATASUBBA Rao AND MR. 
Justice REILLY. 

Rajah Bahadur Disharsjaveri one “-Appellant* (4th Respond- 
v. eni, Ist Defendant's L.R.) _ 

Rajah Panuganti,. Parthasaradhy 

Rayanim Varu and others .. Respondents (Petitioners 
Nos. 1, 3 and 4 and ‘3rd 
Respondent — Plaintiffs 
Nos. land 3, 2nd Plaintiffs 
L. R. and 2nd Defendant's 
L. R.). ' 

Mesne profits—Mode of suai Burden of proof—Trespasser 
whether entitled to collection charges—Distinction between “ mesne profits” 
and “gross receipts”—Direction in decree for delivery of property— 
Deterioration of property after decree—Question determinable in execution 
—Civil Procedure Code (V of 1908), S.47 (1)—Mandatory provisions. 

A claim for mesne profits is virtually a claim for damages and the 
plaintiff must in the first instance put the Court in possession of satisfactory 
evidence as to the quantum of damages to which he is entitled. If the 
defendant asserts that a particular amount and no more was received by him 
the duty of establishing it affirmatively rests upon him, that fact being 
especially within his knowledge. On his laying before the Court sufficient 
evidence to prove that fact he shifts the burden to the opposite party of 
proving that more might have been received. Prima facie it is fair to presume 
that a person in possession may by ordinary diligence get rent according to 
the prevailing rates. 

Ramakko v. Negasom, (1923) LL. R. 47 Mad. 800: 48 M. L.J. 89, 
referred to. 

A trespasser against whom a claim for mesne profits is allowed is 
entitled to charge the estate with the expenses of collection. In such a case 
the Court is not justified in going further and inquiring about the degree of 
the misconduct or culpability of the trespasser. 

Thirumalayoppa Mudaliar v. Kaliyant Anni, 1931 M. W. N. 813, relied 
on. 

Altaf Ali v. Lalji Mal, (1877) LLR., 1 AIL,518 (F.B.); Dungar Mal v. 
Jai Ram, (1902) I L. R. 24 All. 376 and Raja Sashikanta v. Raja Sarat 
Chandra, (1921) 34 C. L. J. 415, not followed. 

The term “mesne profits” occurring in the Code of Civil Procedure is 
very different from “gross receipts” used in the Transfer of Property Act. 
Profits are the surplus by which the receipts exceed the expenditure. 

Russell v. Town and County Bank, (1888) 13 A. C. 418 and Gresham 
Life Assurance Society v. Styles, (1892) A.C. 309, referred to. 

When a decree awards a person a certain property he is entitled to get it 
in the state in which it was when that decree was passed. The question 
whether when the property was delivered it continned in the same state or in 
the meantime underwent deterioration is a quéstion to be determined in 
execution. 

$< {$$ a a a ImaamamamamamamamamamammmMmMMħÃĂŰ 
* A.A.Os. Nos, 362 of 1929 and 161 of 1930 12th December, 1932. 
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` Hari Shridhar Prabhu Desai v. Sakharam Padmonna Magdum, (1923) 
25 Bom. L. R. 449 and Bai Lalbw v. Mohanlal, (1925) 27 Bom. L. R. 687, 
relied on. 

S. 47 (1) of the Code of Civil Procedure is mandatory and in regard to 
a matter that properly falls within that section the Court is bound to decide 
the question in execution and has no discretion whether or not to refer the 
parties to a separate suit. 

Appeals respectively by the Ist defendant’s legal repre- 


sentative and by the Ist and 3rd plaintiffs against the order 


of the Court of the Subordinate Judge of Nellore, dated the 


26th August, 1929 and made in E. P. No. 63 of 1924 in O. S. 
No. 1 of 1917. 

Petitions under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, 1915, praying the High Court to 
revise the orders of the Court of the Subordinate Judge of 
Nellore, dated the 26th August, 1929 and made respectively in 
E. A. No. 120 of 1928 and in I. A. No. 22 of 1925 in the said 
E. P. No. 63 of 1924 in O. S. No. 1 of 1917. 

The Advocate-General (Sir A. Krishnaswami Aiyar), 
A. S. Krishna Rao and K. Umamaheswaran for appellant. 

The Government Pleader (P. Venkataramana Rao), V. S. 
Narasimhachari, M. Seshachalapathy, A. Venkatachalam, 
V. Subramaniam and C. Basu Dev for respondents. 

The Court delivered the following 
Jupcments. C.M. A. No. 362 of 1929. Venkatasubba 
Rao, J.—This appeal is filed by the 4th defendant against the 
order, dated the 26th of August, 1929, of the Subordinate Judge 
of Nellore fixing the amount of mesne profits made in pursu- 
ance of the order of His Majesty, dated the 25th June, 1924. 
The order in question was made on the Execution Petition 
No. 63 of 1924 filed by, the plaintiffs, and the facts which led 
to the filing of that petition may be shortly stated: 

As a result of a certain transaction between the late Rajah 
of Kalahasti and the Ist,defendant (after whose death the 4th 
defendant, his son, was brought on the record as his represen- 
tative) the suit properties passed to the latter and the plaintiffs, 
who succeeded as atiction-purchasers to the rights in the 
properties of the Rajah, filed O. S.No. 55 of 1915 (which 
subsequently was renumbered as No. 1 of 1917) claiming to 
redeem them on the footing that the transaction was a mortgage. 
Alternatively the plaintiffs claimed to have the properties 
reconveyed ‘to them upon payment of the purchase price on the 
ground that, if the transaction amounted to an out-and-out sale, 


< 
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the conditions entitling the Rajah to a reconveyance had been 
complied with by him and they succeeded to his rights. ~The 
learned Subordinate Judge held that the transaction amounted 
to a mortgage by conditional sale, but the High Court on appeal 
was of the opinion that it was an absolute sale of the proper- 
ties but found, agreeing with the trial Court, that the conditions 
entitling the Rajah to a reconveyance had been performed and 
that the plaintiffs were entitled to have the properties reconveyed 
to them on payment of the price. The question of fact that 
was discussed at great length both in the trial Court and the 
High Court was whether the late Rajah tendered as alleged by 
the plaintiffs the price of six lakhs on the 31st of August, 1914. 
The Subordinate Judge held that the plaintiffs’ case regarding the 
tender was true, and treating, asI have said, the transaction as 
a mortgage, passed on the Sth October, 1918, a preliminary 


decree declaring that the amount due by the plaintiffs to the ` 


defendant was Rupees six lakhs and directing that, on payment 
by the former of that sum on or before the 5th of March, 1919, 
the latter should reconvey the properties to them and further 
ordering the defendant to pay the plaintiffs Rs. 60,000 on 
account of past mesne profits for fasli 1324. The plaintiffs 
paid into Court the mortgage amount (six lakhs) on the 5th 
March, 1919 and the trial Court passed a final decree on the 
7th of October, 1919, directing the defendant to reconvey the 
properties to the plaintiffs. It was against these preliminary 
and final decrees that appeals were filed to the High Court. 
They were Appeals Nos. 46 of 1919 and 57 of 1920, both filed 
by defendant 1,and the plaintiffs also filed a memorandum of 
objections. The High Court concurred with the finding of the 
trial Court on the point of tender, but,ehaving held, as I have 
said, that the transaction amounted to an absolute gale with an 
agreement io reconvey, passed a decree which varied materially 
the decree of the trial Court as to interest and mesne profits. 
In view of a certain contention raised before us to which I shall 
presently refer, it may be useful to point out here why the 
Subordinate Judge awarded mesne profits only for fasli 1324, 
The tender of the price was, as stated above, made on the 31st 
of August, 1914 and: ‘the suit claiming the properties back was 
filed in August, 1915.: The plaintiffs did, not follow up the 
tender by paying the amount into Court, and the Subordinate 
Judge therefore held that they were entitled.to mesne, profits 
R—34 
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only up to the institution of the suit and not to the subsequent 
protits. Taking this view, the Subordinate Judge granted mesne 
profits: for‘fasli.1324, i.e., for the period between the date of 
the tender and the date-of the suit. When the matter came up 
before the High Court, the question as to mesne profits and 
interest was'fully considered and the learned Chief Justice Sir 
John Wallis discusses in his judgment what the true legal 
principles are that would apply to the case, in view of the High 
Court’s finding that the Ist defendant having refused the tender 
continued to be in possession as mortgagee. The conclusion at 
which the High Court arrived is thus:stated inthe judgment of 
Sir John Wallis, C.J.: 

“The Ist defendant therefore will be entitled to interest on the sum of 


Ra. 6 lakhs from 1st September, 1914, up to Sth March, 1919, the date of the 
deposit, at 6 per cent. per annum. On the other hand the plaintiffs will be 


. entitled to mesne profits from ist July, 1914, until possession or until the 


expiry of three years from this date, whichever may be earlier.” 


It will be noticed that, houch the liability for the mesne 
profits was determined by the judgment, it did not fix the actual 
amount or the rate; but the decree that was drawn up (dated 
the 24th February, 1921), going further than the judgment, fixed 
the amount at Rs. 60,000 per annum. The result therefore 
was that under the High Court’s decree the 1st’ defendant 
became entitled to interest at 6} per cent. per annum on the six 
lakhs from the 1st September, 1914 (the tender having been 
made on the 31st August) up to the 5th March, 1919 (the 
money having been on that date deposited into Court) ; and the 
plaintiffs on the other hand became entitled to mesne profits at 
Rs. 60,000 per annum from the Ist July, 1914, until 
delivery of possession. , From this decree of the High Court 
the Ist defendant filed an appeal to the Privy Council. On the 
question of tender their Lordships held, agreeing with the 
concurrent findings of the Courts in India, that the plaintiffs’ 
case was true, and, as regards the character of the transaction, 
they decided, upholding the Subordinate Judge’s view and 
differing from that of the High Court, that it amounted to a 
mortgage and not to an out-and-out sale with an agreement to 
reconvey.’ On these findings the Judicial Committee advised 
that the judgment of the High Court should be discharged and 
that the decree of the Subordinate Judge should be restored 
with the following variations: (1) that the- plaintiffs were 
chargeable with interest upon the mortgage money at 6 per 


4 
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cent. per annum from the Ist September, 1914 to the 5th March, 
1919, when it was pad into Court, (2) that the Ist defend- 
ant (by that time decegsed and represented by the 4th defendant) 
was entitled to the interest earned by the mortgage money since 
it was so deposited it:o Court, and (3) that the 4th defendant 
should account to the plaintiffs for the mesne profits of the 
properties from the 1=t July, 1914, until actual delivery. The 
order of His Majesty approving these recommendations of the 
Privy Council was nede on the 25th June, 1924, and it was in 
due course transmitt<1 by the High Court to the Lower Court 
for its terms being ca-ried into execution. It is in pursuance of 
this order that the lesrned Subordinate Judge has now deter- 
mined the amount of the mesne; profits, and from his decision 
both the parties have filed the appeals. 


[His Lordship eet out the contentions of the parties, dealt 
with the evidence anz proceeded :] ` 


Some question “es been raised as to the onus of proof; but 
in the circumstance of this case any discussion as to the onus 
seems unnecessary. The 4th defendant has put forward a 
specific case that cving to certain reasons he was not in a 
position to collect tt- full rentals and has failed to make it out. 
But I may state wh in my opinion the true rule as to the onus 
of proof is. Whena party claims damages, he must adduce 
proof in support ofais claim. The burden of proof rests in 
the first instance upon him; in order to succeed he must put the 
Court in possessior of satisfactory evidence as to the quantum 
of damages to wirch he is entitled. The claim for mesne 
profits is virtually x claim. for damages, and the rule that the 
plaintiff must discharge the burden ae therefore to such a 
claim. But the exaression “mesne profits” is defined in S. 2, 


cl. (12), Civil Procedure Code, as meaning, not only those profits ` 


which a person im wrongful possession actually received but 
also such profits zs he might with ordinary . diligence have 
received. If the defendant asserts that a particular amount 
and no more was ceived by him, the duty of establishing it 
affirmatively rests apon him, tbat fact being, especially within 
his own. knowledze (S. 106 of the Evidence Act). On his 
laying before the courts sufficient evidence to prove that fact, 
he shifts the burd=n to the opposite party of ‘proving that more 
might have been -sceived. This is the efféct-of Ramakka ~v. 
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Negasam1 on which both sides have relied. Muhammad Abdul 
Gaffur Rowther v. Muhammad Samsuddin Rowther® does not 
lay down a different rule. In Amir Kasim v. Darbari Mals the 
learned Judges observe: oe 


“In calculating such mesne profits, the execution department’ should not 
award the gross rental of the property unless it is satisfied that the entire 
rental was received by the lessees (defendants) or with ordinary diligence 
might have been received by them.” 


Turning to the facts of the present case, the defendant had 
at his command all the machinery available to a Zamindar to 
collect the amount fixed as the beriz, and the plaintiffs, on 
showing what that beriz is, must be deemed to have prima facte 
made out that the opposite party could with ordinary diligence 
have collected it. This principle is recognised in Brojendro 
Coomar Roy v. Madhub Chunder Ghose4, where the learned 
Judges, after stating that it was proved that a certain jumma 
was payable in respect of the property, observed : 


“It lay upon the judgment-debtors to give some explanation or offer 
some evidence to show that as a matter of fact and for causes over which 
they had no control this sum had not been realised by them.” 


In Grish Chunder Lahiri v. Shoshi Shikhareswar Royi the 


` Judicial Committee also lay down the rule in more or less the 


same terms: ` 
“And prima facie”, 
their Lordships observe, 


“it is fair to infer that a person in possession of land may by ordinary 
diligence get rent for it according to the prevailing rates for such land and that 
the true owner wrongfully dispossessed has been a loser by that amonnt.” 


An earlier passage from the same judgment may usefully 
be extracted : 

“But the amin, as directed by the Subordinate Judge, has tried to ascer-- 
tain the very thing which the Code directs}. He called for evidence of actual 
receipts, Whether if that had been produced it would have satisfied the 
inquiry, cannot be known It might still have been necessary to inquire into 
the possibility of larger receipts by ordinary diligence,” 

This case is an authority for the proposition that prime 
facie it is fair to presume that a person in possession may by 
ordinary diligence get rent according to the prevailing rates, in 
other words, up to the beriz or the demand on the land. 

In this case, as I have said, the question of the burden of 
proof is-of subsidiary importance, as the 4th defendant has 


attempted to show by putting forward certain specific pleas why 


1. (1923) LL.R. 47 Mad. 800:48 ML.J. 89. 2. (1924) 47 M.L.J. 730. 
(3. (1902) I.L.R. 24 All 475. 4. (1882) I.L.R.8 Cal 343, 
. 5. (1900) L.R 27 I.A. 110: LL.R. 27 Cal 951/10 M. L. J. 356 (P. C). 
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the real-receipts fell short of the gross demand and has failed 
to prove them by satisfactory evidence. 

In the result, we must hold that on the credit side of the 
account should be placed for the accounting period (fasli 1325 
to fasli 1333) the sum of Rs. 1,42,250 per year, the same 
amount as we have fixed as the beriz or the gross annual 
demand. It may be recalled that the figure at which the Lower 
Court has arrived is Rs. 1,48,096-6-2. 


[His Lordship proceeded to deal with the various items 
and continued :] 


Collection charges (generally).—A question has been 
raised whether the defendant can be allowed to charge the 
estate with the expenses of collection. The learned Judge 
has allowed these charges to be defrayed out of the mesne 
profits to the end of fasli 1328, but for the subsequent period 
he has held that the defendant is disentitled to recover those 
charges. The distinction appears to be based on the ground 
that, when the act of trespass is besides being wrongful (every 
trespass is wrongful) also tortious and malicious, the trespasser 
is in equity disentitled to charge such expenses as have been 
voluntarily incurred. The charges are divided into two catego- 
ries: first, necessary payments such as Government revenue or 
ground rent—these every wrongdoer is entitled to recover—and 
secondly, ordinary expenses which would be voluntarily incur- 
red, such as collection fees, which only an honest trespasser can 
recover. This distinction was recognised and acted on in Altaf 
Ali v. Lalji Malt.: In that case the Court (Stuart, C. J. dis- 
senting) held that, when the trespasser entered or continued on 
the property without any bona fide belief that he was entitled to 
do so, it is not imperative on the Court to allow him to charge 
the estate with the expenses of collection. This was followed 
in Dungar Mal v. Jat Ram’. The test to be applied accord- 
ing to this decision is,is the trespass tortious and malicious, 
in other words, is the misconduct of an aggravated character? 
if so, the collection charges should not be allowed to the tres- 
passer. This view seems to have been accepted by the Calcutta 


High Court in Raja Sashikanta v. Raja Sarat Chandra’. An- 


other case thathas been cited as supporting this view is Dakshina 





1. (1877) LLR. 1 AIL 518 (F.B.), 2. (1902) LL.R. 24 All. 376. 
3. (1921) ‘34 CLJ. 415. 


270 THE MADRAS LAW JOURNAL’ REPORTS. [VvoL. 


Mohun Roy Chowdhty v. Saroda Mohun: Roy Chowdhry1. 
We may at once state thatthe last-mentioned case does not deal. 
with the point at all. The question. is whether the view 
taken by the Lower Court can be supported. Wrongful posses- 
sion is the very essence of aiclaim for mesne profits; that is 
what the definition of the expression “mesne profits” states. 
Mesne profits are defined [S. 2, cl. (12) ] as those profits which 
a person in wrongful possession actually received or might with. 
ordinary diligence have received. The only relevant considera- 
tion under this definition is, whether the defendant’s possession 
was wrongful or not. If it was wrongful, the Court is not 
justified in going further and inquiring what the degree of the 
misconduct or culpability is. With great respect, sufficient 
attention does net seem to have been paid to the definition in 
the Code iri the cases to which we have referred, and we are 
unable to follow:them. Our view is in accordance with a deci- 
sion of this Court in Thirumalayappa Mudaliar v. Kaliyani 
Annis. 

Neither side supports the actual method adopted by the 
learned Júdge. On the one band, it is argued for the plaintiffs 
that the defendant’s possession should from’ the very beginning 
be treated as: tortious and malicious, and for the defence it is 
contended, on the other, that this distinction is totally unfounded 
and ought ‘not to be recognised.: In the opinion we have 
formed, it‘ is unnecessary to decide whether at any point of 
time the trespass was of an aggrdvated character. I therefore 
hold that' for the whole period of accounting the defendant is 
éntitled to charge the estate with collection charges. . 

"The decree of the Lower Court is modified accordingly. 

We make the following order as to the costs of the appeal. 
The plaintiffs ` shal pay the 4th defendant's costs, which are 
hereby fixed at Rs. 2,000 and the 4th defendant shall pay the 
plaintiffs’ costs, which are fixed at Rs. 6, 000. The order of the 

wer Court as to costs shall stand. 
are a ——jagree. o>, 

. C. M. A. No.. 161 of 1930. Poukalasibba Rao, J.—We 
ne just disposed of the appeal filed by defendant 4. The 
plaintiffs have filed the present appeal, attacking the same order. 


_ (1893) L.R. 20 160: I.L.R. 21 Cal. 142 (P.C). 
2 1931 M, W. N. 813. 
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of the learned Subordinate Judge, and it mainly „raises a- 
question relating to the construction of the order ,of, His. 


Majesty. The plaintiffs contend that they are entitled to gross 
receipts as-distinguished from mesne profits. Mr. Venkata- 
ramana Rao, their learned Counsel, urges that, as the Judicial, 
Committee has found that the legal relationship.was one of. 
mortgagor and mortgagee, the proper inference is that S. 76 (i), 
of the Transfer of Property Act applies, and the plaintiffs are 
entitled to gross receipts without deductions., This position is 
untenable; for our duty is not to consider what the rights of. 
the parties are, but we are merely concerned with giving effect 
to His Majesty’s order. Is it to be supposed that, when their 
Lordships used the expression “ mesne profits ”, they intended 
it to mean gross receipts? First, it must be observed that the 
term “mesne profits” was used as meaning net receipts 
throughout the proceedings by the parties, the trial Judge and 


the High Court, and there is no warrant for supposing that the. 


Judicial Committee intended to use it in a different sense. . In 
their plaint the plaintiffs were careful enough to distinguish the 
gross income (estimated at Rs. 1,40,000) from the net income 
(stated to be Rs. 80,000). Having thus referred both to the gross 
income and the net, they describe the latter sum alone as mesne 
profits. It is doubtful whether any claim was made in the plaint 
for gross receipts at all; but granting that the plaint is susceptible 
of such a construction, it is clear beyond doubt, as we have said,’ 
that the expression “ mesne profits ” was used as meaning net 
receipts. Then the trial Judge found that the transaction in dis-’ 
pute amounted to a mortgage, and the question therefore arose 
whether the defendant as mortgagee in possession was liable 
under the Transfer of Property Act to acount- for gross receipts!’ 
Applying his mind therefore to this distinction, the. learned, 
Subordinate Judge observes: “ In the present case the plaintiffs: 
have claimed only the net receipts as mesne profits.” When: 
the case was taken in appeal to the High Court, ‘it became’ 
necessary, in the view the learned Judges took that the transac- 

tion amounted to a sale, to consider'the nature of the relief-to: 
which the plaintiffs were entitled. . The judgment of the ‘High’ 
Court shows that what ‘was then being considered wasa claim’ 
to mesne profits and not to gross receipts. `' It is inconceivable: 
that the Privy Council -for the -first-time departed from this 

meaning and used the expression in ‘a different sense.. Further, 
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the words neither in ordinary parlance nor in theit legal accepta- 
tion mean gross receipts. The term “ mesne profits ” occurring 
in the Code is very different from “ gross receipts ” used in the 
Transfer of Property Act. Each of these terms has a different 
connotation and is used in a particular‘sense, and it is difficult 
to believe that their Lordships, when they meant gross receipts, 
used the term “mesne profits’. Mr. Venkataramana Rao 
suggests that there are some judgments where these expressions 
are treated as convertible terms; but surely that does not justify 
us in holding that there has been a similar lapse on the part of 
the Judicial Committee. In their ordinary and popular sense 
the two words. “receipts” and “profits” are very different 
expressions. Profits, as has been repeatedly pointed out, are the 
surplus by which the receipts exceed the expenditure. See 
Russell v. Town and County Banki and Gresham Life Assurance 
Society v. Styles%. In the last mentioned case Lord Herschell 
observes: 


“ Whether there be such a thing as profit or gain can only be ascertained 
by setting against the receipts the expenditure or obligations to which they 
have given rise.” . 


In Hurro Durga Chowdhrani v. Surut Sundari Debis Sir 
Barnes Peacock defines what mesne profits are: 


“Now that depends really upon the question what was the meaning of 
the term ‘mesne profits’, In their Lordships’ opinion, the amount which 
might have been 1eceived from the land, deducting the collection charges, was 
the profits of the land.” 


Lastly, the conduct of the plaintiffs themselves shows that 
they did not understand the term as equivalent to gross receipts. 
Even in their latest execution petition, they claimed the net 
profits and not gross receipts, and filed particulars showing how 
the amount they claiméd was arrived at. Some time later they 
applied by way of amendment to be allowed to correct mesne 
profits into gross receipts. I have not the slightest doubt that 
this contention of the plaintiffs must be rejected as being 
wholly untenable. 

The only other point taken in this appeal is that the Judge 
should have disallowed the collection charges for the whole 
period of the accounting on the ground that the defendant’s 
trespass was of an aggravated nature. I have already shown in. 
the connected appeal that this contention is untenable. — 





1. (1888) 13 A.C 41 
R. 


8 at 424. 2. (1892) A. C. 309 at 323. 
3. (881) LR ILA l1: 8 


LL. R. 8 Cal. 332 at 335 (P. C). 


+ 
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In the result, the appeal fails and is dismissed, and we direct 
the appellants (plaintiffs) to pay the costs of the 4th defendant, 
which we fix at Rs. 4,000. 


Reilly, J.—I agree. 


C. R. P. No. 626 of 1930. Venkatasubba Rao, J.—This 
Civil Revision Petition has been heard along with the appeals, 
which we have just disposed of. The plaintiffs applied by 
E. A. No. 120 of 1928 for leave to amend their execution 
petition (E. P. No. 63 of 1924). The order now attacked was 
made by the learned Judge on the 26th August, 1929, f.e., the 
same day when he delivered judgment in the main petition. 
That order runs thus: 


“The execution petition, E. P. No. 63 of 1924, has been allowed to-day. 
Though this matter seems to arise in execution, inasmuch as it covers a large 
amount and must involve intricate questions of law and fact, this will be filed 
asa suit subsequent to payment of court-fees, etc, by the petitioner. Time 
one month,” 

This order, it will be observed, allows the proceeding to be 
treated as a suit. We shall consider presently the question 
whether the learned Judge was right in converting the applica- 
tion into a suit. The first point, however, that has to be 
determined is, was the Lower Court justified in entertaining the 
plaintiffs’ application at all? „~The answer depends upon the 
correct view to be taken of the nature of the relief claimed in 
it. The plaintiffs filed an affidavit in support of their petition, 
and in that they claimed not only the premia but also compensa- 
tion or loss sustained by them on account of the alleged 
wrongful conduct of the defendant. The conduct that is stated 
to be wrongful is-thus described: 

“ After the possession of the taluk was takenin December, 1924, it was 
discovered that in a number of cases the judgment-debtor, who in law was 
merely a trespasser from the date of the tender of the money in 1914 and had 
therefore no power or authority to make fresh assignment of lands to the 
ryots which a landholder alone could do under the Estates Land Act, has 
acted fraudulently and dishonestly and has let into possession of unoccupied 
lands a number of tenants who now claim rights of occupancy.” 

Mr. Venkataramana Rao, the plaintiffs’ learned Counsel, 
contends that this petition relates to two distinct matters: 
first, the premia that were either collected or might with 
ordinary diligence have been collected and secondly, the loss 
sustained by the value of the ‘property being impaired on 
account of occupancy rights having been unlawfully conferred. 
We think, on a proper reading, the petition comprises these two 


R—35 
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distinct claims as contended. It is not for us now to consider 
whether the plaintiffs’ claims are in law sustainable or whether 
any relief can be ultimately granted to them. But each.of the 
two claims, to which the petition relates, must be considered 
separately ; and the plaintiffs’ request, in so far as it related to 
the premia, should in our opinion not have been granted by the 
Lower Court. In the first place, the plaintiffs, when they filed 
E. P. No. 63 of 1924, expressly reserved their claim to the premia 
to a future proceeding. Secondly, the application in question 
was made at a very late stage. It was filed after the expiry of 
four years from the date of the original execution petition. 
There was a prolonged inquiry before the Commissioner re- 
garding the mesne profits, and even that inquiry came almost to 
a close. It was seven months after the conclusion of the taking of 
the evidence that the application was made; and all that re- 
mained to be done was for the Commissioner to submit his 
report. It has not been seriously disputed that premia are a part 
of mesne profits. That being so, the plaintiffs cannot reasonably 
ask that a fresh inquiry should now be held for the purpose of 
deciding to what additional profits, if/any, they are entitled. 

But then their claim in respect of the alleged loss stands 
on a different footing, and is not in any way connected with the 
mesne profits. Under the decree of the Privy Council they. 
were entitled to recover possession as well as mesne profits. In 
E. P. No. 63 of 1924, which they filed in the Lower Court for 
enforcing that decree, they prayed inter alia for two reliefs: 
(i) for being placed in possession of the properties, and (ti) 
for an inquiry being held as to the mesne\profits. In execu- 
tion they obtained possession of the Os and then dis- 
covered (so they allegt) that its value had been greatly impaired. 
Mr. Venkataramana Rao’s argument may be thus put: Whena 
decree awards a person a certain property, he is entitled to get 
it in the state in which it was when that decree was passed; and 
whether, when the property was delivered, it continued to be in 
the same state or in the meantime underwent deterioration is a 
question to he determined in execution. We think this argu- 
ment is well founded. This very point arose for decision in 
Hari Shridhar Prabhu Desai v. Sakharam Padmanna Magdumi 
and the following passage contains in our opinion a correct 
statement of the law: 


— a iene e 


1, (1923) 25 Bom. L, R. 449, 
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“But we think that the question with regard to the waste committed by 
the judgment-debtor after decree was a question arising between the parties 
relating to the execution, discharge or satisfaction of the decree, and must be 
determined by the Court executing the decree, and not by a separate suit. 
The appellant is entitled under the decree to the property of which possession 


* was directed to be given to him. If the property has depreciated in value or 


been damaged’ since the decree, owing to the wilful action of the defendants, 
it is a question in execution whether the defendants are liable to make good 
the loss,” 


This case was followed by another Bench of the same 
Court in Bat Lalbu v. Mohanlali, The question is whether a 


successful party can be said to get possession of what was ` 


directed to be given to him by the decree, if the property, while 
in the opponent’s possession, suffered deterioration by damage 
subsequent to the decree; and whether a claim to compensation 
is well-founded or not is a matter that should be considered in 
execution under S. 47 of the Code of Civil Procedure. A 
different view was no doubt taken in Ramu Shetiitht v. Mani- 
appu Shetttthis, The point was there disposed of in a brief 
sentence, and no reasons were given in support of the view 
taken. The learned Judges purport to rely upon Becharam 
Paul v. Bhugwan Chunder Ghose3, which on examination does 
not support their conclusion. We therefore-think that both in 
principle and on authority the plaintiffs’ contention must be 
upheld. 

Then remains the question, if that is a matter coming within 
S. 47, was the Lower Court justified in directing the proceeding 
to be converted into a shit? The same point was considered 
recently in Seetharaman Chettiar v. Chidambaram Chettiar4 and 
we there held that S. 47 (1) is mandatory and, in regard’ to a 
matter that properly falls under that section, the Court is bound 
to decide it in execution and hasno disgretion whether or not 
to refer the parties to a separate suit. It is unnecessary to re- 
state our reasohs for this view, and we hold that the order of 
the Lower Court directing the proceeding to be converted into 
asuit was wrongly made and must be set aside. 


There is one other matter to which we must refer. The 


petition, we have said, must be confined to the loss alleged to 
have been sustained by the plaintiffs. But should they be per- 
mitted to claim that loss by being allowed to amend the original 
execution petition? There is no reason why in the circumstances 





1. (1925) 27 Bom. L.R. 687. 
2 (1916) 331. C. 520. 3. (1879) 5 CLR. 522. 
4, (1932) L L. R. 56 Mad. 447; 63 M. L. J. 941, 
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we have set forth that indulgence should be granted to the 
plaintiffs. When this was pointed out, Mr. Venkataramana Rao 
says that he has no objection to this amendment petition, being 
treated as an independent proceeding. Treating it in that way, . 
we must hold that the Lower Court has not properly disposed_ 
of it, and we now remand it for proper ae in the light of 
our observations. 

Reilly, J.—I agree. 

The learned Advocate-General represents that his client has 
various contentions, including one of limitation, to raise in 
connection with this remanded application. Those contentions 
we have not considered. 

We make no order as to costs. 


C. M. As. Nos. 362 of 1929, etc., posted for being spoken to. 
~ These cases at the request of Counsel are now posted for being 
spoken to. The first point raised is that we should have found 
the amount due on the date of the Lower Court’s order and not, 
as we did, on the date of our judgment. This contention is in 
our opinion well founded, and we therefore direct that the 
account shall be made up as on 26th August, 1929, the date of 
the order of the Lower Court. In the table annexed to our 
judgment for the words “‘to,this day” must therefore be substi- 
tuted the words “to 26th August, 1929’. The aggregate balance 


The next point relates to interest upyn Rs. 7,000—the mesne 
profits for fasli 1334. We direct that this sum shall carry in- 
terest at 6 percent. per annum from Ist December, 1924 to 26th 
August, 1929. In arriving at the aggregate Balance due on 26th 
August, 1929, this sum with interest as aforesaid shall also be 
taken into account. 


The learned Advocate-General contends that we should 


- due on that date shall carry interest we cent. per annum. 







allow interest on the sum of Rs. 1,62,400 from 27th July, 1921. 


We referred in our judgment to a similar contention, but the 
interest then claimed was from an earlier date, namely, 5th 
March, 1919. The learned Counsel points out that he has now 
chosen 27th July, 1921, as, in an execution petition filed on that 
date, his clients were given credit for this sum of Rs. 1,62,400. 
The argument seems to be that the act of the opposite party, 
atnounts to an admission that interest runs from that date. As 
we pointed out in our judgment, we are guided by the terms of 
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the order of His Majesty in Council which we are carrying into 
effect, and under that order the sum of Rs. 1,62,400 carries in- 
terest only from the 1st September, 1914 to the 5th March, 1919. 
In the absence of any direction that the amount should carry 
interest for any subsequent period, we cannot allow it. The 
fact that, before the rights of the parties were ultimately settled 
by the final order in Council, the amount was credited in the 
execution petition in accordance with the High Court’s judg- 
ment then in force makes in our opinion no difference. 
Lastly, it is now brought to our notice that the plaintiff 

drew the following sums subsequent to the Lower Court’s 
order; part-satisfaction to that extent is recorded :— 

(1) Rs. 2,50,000 on 6th September, 1929. 

(2) Rs. 83,382 on 22nd August, 1930. 


B.V.V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—-Mr. JUSTICE KrisHNAN PANDALAI. 
Karnati Baseddulagari Chinna Veeriah 


alias Chenniah and others .. Appellants* (Defend- 
v. ants) 

Yerrabhothula Gurivi Reddi .. Respondent  (Plain- 
tif). 


Hindu Law—Joint fatnily—Manager—Insolvency of—Suit by creditor 
against members of family on promissory note executed by manager— 
Maintainabihty of--Propincial Insolvency Act (V of 1920), Ss. 28 and 51 
—Property of the tnsofvent. 

After the adjudication of the managing member of a joint Hindu 
family, a creditor fiJed a suit on a promissory note executed by the managing 
member. It was dismissed as against the insolvant and the Official Receiver 
but decreed as Against the other members of the joint family. It was 
contended that #he suit was not maintainable against the other members also 
as, on the ingdlvency of the managing member, the power to sell-the whole 
of the family property to discharge the debts of the family vested in the 
Official Receiver as “the property of the insolvent”. ` 


Held, that the creditor was not resorting to any property, or trying to 
interfere with the power, vested in the Official Receiver and the suit, which 
was only directed against the shares of the other members, was maintainable. 


Appeal against the decree of the District Court of 
Cuddappah in A. S. No. 53 of 1928 preferred against the decree 
of the Court of the District Munsif of Proddatur and made in 
O. S. No. 424 of 1927. ; 


ed 





* 5S, A. No. 990 of 1929. 10th November, 1933. 
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B. Somayya and Kasturi Seshagiri Rao for appellants. 

B. Satyanarayana for respondent. 

The Court delivered the following 

Jupement.—Defendants 3, 4 and 5 who are the sons of 
the 2nd defendant and brothers of the Ist defendant appeal. 
The Ist defendant executed a promissory note to the plaintiff 
when he was the managing member of the family of himself 
and his father and his brothers. He became insolvent and was 
represented in the suit by the Official Receiver of Cuddappah. 
This suit was brought on the promissory note impleading all 
the members of the family including the insolvent and the 
Official Receiver. The suit was obviously unsustainable against 
the insolvent and the Official Receiver, because the debt was one 
provable.in insolvency for which no suit could be maintained. 
It was therefore dismissed against the Ist defendant and the 
Official Receiver but decreed as against the other defendants 
on its being proved that the debt was incurred on behalf of the 
family and made realisable from their shares of the family 
property. This was the decree of both the Lower Courts. 


The appellants contended before the Lower Court that the 
suit was not maintainable against them also in view of the 
insolvency of the Ist defendant which has the effect of vesting 
the Official Receiver with the power ee the whole of the 
family property including their own shares for satisfaction of 
the debts of the family. The learned District Judge rejected 
this contention. It is repeated here. No authority has been 
produced in support of it but a number of decisions have been 
cited which go to show that although on the insolvency of a 
father or likewise of ethe manager of a family, the shares of 
the sons or of the other members in the family properly do not 
as such vest in the Official Receiver (Sat Narain v. Behari 
Lali), yet the power of the insolvent father or manager as such 
to dispose of the shares of the sons or of the other members to 
satisfy his debts vests in that Officer (Balavenkataseetharama 
Chettiar v. Official Receiver, Tanjore®, Official Receiver, 
Anantapur v. Ramachandrappa’ and Anand Prakash v. Narain 
Das Dori Lal). It is therefore argued that the power of disposal 





1. (1924) L. R. 52 I. A. 22: I. L. R. 6 Lab. 1:47 M. L. J. 857 (P. C). 
2. (1926) E L. R- 49 Mad, P49: S1 M. L. J. 269 (P. B), 
3. (1928) I. L. R. 52 Mad. 246 : 55 M. L. J. 721. 


4. (1930) L L, R. 53 AI 239 (F. B.). 
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of the shares of the other members is itself property and vests 
as such in the Offcial Receiver and therefore the creditors of 
the insolvent have no power to resort to such property for 
realising their debts. The fallacy in this argument is that the 
plaintiff is not resorting to any property which is vested in the 
Official Receiver to give him relief in this suit. Ex hypothesi 
the property meaning thereby lands, houses, gardens, etc., being 
the shares of the other members has not vested in the Official 
Receiver. It is the power of disposing those shares which is 
vested. The present ‘plaintiff is not trying in any manner to 
interfere with that power. It may or it may not be that the 
Official Receiver has need to use the power. If he does not use 
the power, it is clear that no conflict can arise between the 
plaintifs proceeding in execution of his decree and any pro- 
ceedings in insolvency by the Official Receiver. Even if he 
should do so, unless the plaintiff can be prevented from pursuing 
his legal rights by some legal prohibition, I cannot see how 
the fact that an official has the power to dispose of certain 
property is to affect or restrict the right of others who have a 
right to resort to that property. I cannot accept the contention. 
` The Second Appeal sl eee with costs. 

S. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA Rao. 





Samuel and others | Appellants* (Defendants 1 to 12) 
v. 
Annammal „<“. Respondent (Plaintiff). 


Evidence Act (I 1872), S. 112—Ilegitimacy—" Access” meaning of 
—Nature of presumption under the section, expldined. 


It is open to a , who disputes 2 child’s legitimacy, to prove that 
in point of fact stich access did not take place between them as by the laws 
of nature is nec for the man to be in fact the father of the child; in 
other words, it is not the opportunity of access that matters bot sexual 

urse. 

Jag Mudali v. Chinnaswami Chetti, (1931) 61 M. L. J. 878, 
followed. : 


There are two presumptions, one rebuttable, the other irrebuttable. 
First, there is a presumption to start with, in favour of the legitimacy of a 
child born during wedlock; in other words, there is a presumption that the 
husband had intercourse with the wife at the time the child must have been 
conceived. But this is a rebuttable presumption and evidente may be 
adduced to show that there was in fact no access, that is to say, no sexual 
intercourse. The second presumption is this, if sexual intercourse be proved, 





*S, A, No, 358 o£ 1929. 3rd January, 1934. 
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Samuel, 
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the law wil! not permit an enquiry whether the husband or some other man 
was more likely to be the father of the child; the presumption to be drawn 
here becomes an irrebuttable one. 


Where the fact that the husband and wife continued to live near each 
other and in the same village proved of course that there were opportunities 
of access, the circumstances based upon credible evidence that the child, 
whose legitimacy was disputed was born 3 years after a so- called divorce 
effected between the parents by a panchayat consequent upon a suspicion of 
unchastity of the mòther, would make it extremely improbable that they had 
sexual intercourse and the presumption of legitimacy arising from the birth 
of the plaintiff during wedlock would thereby be rebutted. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 94 of 1927 preferred against 
the decree of the Court of the District Munsif of Tuticorin in 


O. S. No. 158 of 1926. 
G. Krishnaswams Aiyar for appellants. 
S. Thyagarajan for A. Swaminatha Atyar for respondent. 


The Court delivered the following 

JupGMEeNT.—The only point to be decided is, whether the 
plaintiff is the legitimate daughter of Moses. Pakkiam, the 
plaintiff’s mother, was married to Moses about 1870, but on 2nd , 
March, 1880, there was a deed of separation, Ex. I. It recites 
that owing to want of harmony between the husband and the 
wife, they decided to separate, the wife receiving, according to the 
caste custom, a sum of money, and she goes on to declare that 
she will in future have no concern either with Moses or with 
his property. Pakkiam died in 1922 and Moses in June, 1923; 
the suit was brought in December, 1923, and on the date of its 
institution, the plaintiff, who was born in 1883, was about 40 
years old. Both the Lower Courts have held that the plaintiff 
is the daughter of Moses and awarded her a share in his 
property. The parties åre Indian Cris d I may observe 
that the plaintiff’s legitimacy is disputed by all the relations of 
Moses impleaded as defendants (twelve i in number); including 
his brother and sisters. 


The Lower Courts have rejected the ecient t forward 
for the defence, that the deed of separation a toa 
divorce. I shall assume (without deciding the point) that 
notwithstanding the deed, the marriage did not become 
dissolved. 

Both the Lower Courts have proceeded upon a wrong 


interpretation of S. 112 of the Indian Evidence Act. Says the 
District Munsiff : 
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“ Both Moses and Pakkiam continued to live in that small village where 
they must have often met each other subsequently. . . . . And since the 
plaintiff was born during the subsistence of what in spite of Ex. I was a 
lawful wedlock, I hold on the first issue that plaintiff was born of Moses 
and Pakkiam.” 


The observations of the Subordinate Judge are to the same 
effect: Se Z 

“ Moses and Pakkiam continued to live in the same village even after the 
date of Ex. L I hold, agreeing with the learned District Munsif, that the 


plaintif was born during the subsistence of lawful wedlock and that plaintiff 
was born of Moses and Pakkiam.” . 


In short, the Lower Courts seem to have thought that the 
word “access” in S. 112 means “ opportunity of access”. If 
that be the right meaning of the word, no exception can be 
taken to the decision of the Lower Courts. Does the fact that 
Moses had opportunity of access to his wife lead to the 
irrebuttable presumption that the plaintiff is the legitimate 
daughter of her mother’s husband? The moment opportunities 
of access have been made out, an irrebuttable presumption of 
legitimacy arises—that is the view of the Lower Courts. This 
view, as I have shown in my judgment in Jagannatha Mudali 
v. Chinnaswami Chettil, is clearly wrong. The following 
observation from my judgment may be quoted: 


“In my opinion, there can be no possible ‘doubt that the word means 
sexual intercourse. That was declared after great deliberation to be the law 
in the Banbury Peerage case’. It, was there pointedly stated that access in 
this connection means sexual intercourse and nothing short of it. Now the 
learned Judges go so far as to use the word ‘access’ in the sense of sexudl 
intercourse to distinguish it from non-access or non-generating access. The 
expression ‘opportunities of ‘access’ is also found used by the Judges as 
something different from actual intercourse.” ' 7 

“ Access ” in S. 112 is used, as stated above, in the sense of 
sexual intercourse. In spite of the fact that the husband and 
the wife bad opportunity of access, it is open to the party, 
who disputes the child’s legitimacy, to prove that in point of 
‘fact such access did not take place between them as by the laws 
of nature is necessary for the man to be in fact the father of 
the child; in other words, it is not the opportunity of access 
that matters but sexual intercourse. In dealing with this sub ject, 
it ig necessary to remember that there are two presumptions; 
one rebuttable, the other irrebuttable. First, there is a presump- 
tion, to start with, in favour of the legitimacy of the child born 
during wedlock; in other words, there is a presumption that 
a a a a 


1. (1931) L L: R. 55 Mad. 243; 61 M. L. J. 878, 
- 2 (1811) 1 Sim. & St 153: 57 E. R. 62, 
R—36 
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the husband had intercourse with the wife at the time‘ the 
‘child must have been conceived. But this is a rebuttable 
presumption and evidence may be adduced to, show that there 
was in fact no access, that is to say, no sexual intercourse. The 
second presumption is this: if sexual intercourse be proved, the 
law will not permit an enquiry whether the husband or some 
other man was more likely to be the father of the child; the 
-presumption to be drawn ‘here becomes an irrebuttable one: 


~ “However many men she hes had connection with, nothing can 
bastardise the child unless non-access of or non-intercourse by the husband 
can be proved.” Warren v. Warren’. 


As I pointed out in my judgment i in Jagannatha Mudals v. 
Chinnaswami Cheiti to which I have just referred, these two 
presumptions are often confused and S. 112 is in consequence 
misunderstood. 


The Lower Courts not having approached the evidence in 
the case from the proper point of view, their decision cannot be 
sustained. It has therefore become necessary for me to ex- 
amine the evidence myself. I have been carefully taken through 
it by Mr. S. Thyagarajan, the learned Counsel for the respond- 
ent, and I have come to the conclusion that the finding of the 
-Lower Courts is wrong. No doubt the name of Moses appears 
as that of the plaintiff’s father in the baptismal register of 
1897, but I am not prepared to attach any weight to it; it 
‘bas not been shown that the name was furnished by the father 
or by any responsible relation. The evidence of D. W. 3, who 
‘was 75 years old at the time he was examined, appears credible, 
and he deposes that the plaintiff, who was born three years after 
the so-called divorce, never lived with Moses and was never 
brought up by him. - He attested the deed of separation and he 
‘speaks in detail to the events that led to it. He says that 
Pakkiam was suspected to be unchaste, that thereupon a pan- 
chayat was held and that it was decided that she should be 
‘divorced. That Moses did go through a form of marriage 
with the 2nd defendant’s mother is clear beyond doubt. The 
‘fact that Moses and Pakkiam lived near each other and in the 
‘same village proves of course that there were opportunities of 
access, but the circumstances to which I-have referred make it 
‘extremely improbable that they had sexual intercourse and the 
“presumption of legitimacy arising from the birth of the plaintiff 





1. (1925) P. 107, at 412: .. 2. (1931) LLR. 55 Mad. 243: 61 MLJ. 878. 
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during wedlock has, in ‘my opinion, been rebutted. “The evi- 

dence of D. W, 3 is confirmed in materia} respects by that of 

D. Ws. 4 and 5, ‘also ` very old men, whose evidence I see no 

. reason to distrust. I must therefore hold that the plaintiff is 
not entitled to any share in the property of Moses. 

` The result is that the second appeal is allowed and the suit 

is dismissed. But I direct the parties to bear their respective 

costs throughout. 
Leave to appeal is refused. ; 
K. C. Appeal allowed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. ) 


Sivakami Ammal `.. Appellant® (11th Deft.) 
; ey: l 
Koolyandi Chettiar and others .. Respondents (Plaintif, 

2nd and 10th Deft.). 


Evidence Act (I of 1872), s. 112—Presumption of legitimacy—R ebut- 
tal—Non-access—Husband and wife’ living separate in adjacent villages-—> 
Wife living in adultery with a paramour—Inference as to legitimacy. 

The effect of S. 112 is this.: there is a presumption and a very strong 
‘one, though a rebuttable one, that a child born in lawfn] wedlock is the legiti- 
mate child of its mother’s husband. When once access or intercourse by the 
husband is proved, no evidence will be allowed to show that the child is not 
the child of the husband, that is to say, the presumption to be drawn becomes 
an irrebuttable one. But the Court has in each case to weigh the evidence 
and, answer the question: has that presumption been rebutted by proper 
evidence that such access did not take place between the husband and the 
wife at the time when the child must have been conceived, as by the laws of 


nature is necessary for the man to be in fact the father of the child? , This is, 


essentially a question of fact and must be dealt with as any other question of 
fact is, 

- Mayandi Asari v. Sami Asari, (1931) 61 MLJ. 874, followed. 

Where the parents married in 1897 but the wife deserted the husband-in 
three months thereafter and lived with a paramour near her busband’s village 
and the evidence was that all through she had been living with the paramour 
and there had been no kind of access between the husband and the wife, it 
was held that the presumption as to the legitimacy of a ,son born in 1901 
was, in the circumstances, rebutted. 


Appeal against the decree of the Court of the District 
Judge of Tinnevelly in A:-S, No. 247 of 1927 preferred against 
the decree of the Court of the Subordinate Judge of dutocnss 
in O. S. No. 40 of 1925. 4 

- C. A. Seshagiri Sastri and -V. Ratna: Mudaliar for sac 
lant. : 2 Saye Pa Ae a 
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- K: R. Gupta for S. Ranganadha Aiyar for 3rd respondent. 
P. N. Marihandam Pillai for Ist qe poogen (reporting + no 
instructions). 
The Court delivered the following 
JupcMENT.—This appeal raises the question of the pater- 
nity of the plaintiff. He claims to be the legitimate son of the 
1st defendant and impeaches the alienations made by him in 
favour of defendants 3 to 9. The 2nd defendant, the plaintiff's 
mother, was legally married to the 1st, about 30 years previous 
to the suit; but within three months of the marriage, the wife 
left the husband and lived in a village called Chintamani near 
her husband’s village, with a paramour Kuttalam Chetty. The 
evidence is, that she has all through been living with this para- 
mour and that there has been no kind of access between the 
husband and the wife. The plaintiff, on the date of the suit, 
was 26 years old and the Ist defendant repudiated the plaintiff's 
legitimacy not only in the suit but also in his will executed by 
him during the pendency of the action. The Trial Court, after 
carefully considering the evidence, has come to the conclusion 
that the presumption under S. 112 of the Indian Evidence Act 
in favour of the plaintiff's legitimacy has been clearly rebutted. 
Besides fully dealing with the large body of oral evidence, the 
learned Munsif refers to two important documents: Ex. V is 
an extract from the birth register of Chintamani village relating 
to the plaintiff—there his mother’s name is given as the 2nd 
defendant and no reference is made to his paternity. Again, 
Ex. XVII is an extract from the death register relating to the 
same village and that shows that the 2nd defendant lost a male 
child born to her. The Ist defendant married a second wife 
and had: by her two daughters, defendants 10 and 11. The 
learned District Judge, though he differs in his conclusion from 


the Munsif, does not differ from him as regards the effect of . 


the evidence. Referring to the evidence of D.W. 2, oe is 
what the learned Judge says: 

“His statement that the 2nd defendant never lived with her husband all 
these 30 or 34 years except for 3 months following marriage may be per- 
fectly true'and yet the. 1st defendant may have been the father of the 
plaintiff.” 

‘The observation ofthe learned Judge in regard to D. We 
8 may also be quoted: 


-““Tt-may generally be true that after the'2nd defendant ‘came to live in 
Chintamani, the 1st defendant was not going to her and she was not visiting 


2 
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the 1st defendant. But from this it could not be said that the husband and 
wife had no access to each other at the beginning of 1901.” 


To make clear the reference to the year 1901 in the shove 
passage, I may state that the Ist defendant married the second 
about 1897, that the wife deserted the husband in three months 
thereafter and that the plaintiff was born in October, 1901. I 
may extract another very important passage from the learned 
Judge’s judgment: 

“As I have stated before, assuming every word of what the witnesses 
have said is true, the result goes no further than raising a strong suspicion 
and perhaps evena probability that the plaintiff is not the son of the Ist 
defendant. But this is not enough to negative the presumption that arises in 
his favour under S. 112 of the Evidence Act. . . . They were living in 
neighbouring villages . . Opportunities for intercourse between the Ist 
defendant and 2nd defendant there were in abundance.” 

In a case decided by a Bench of this Court (Mayands 
Asari v. Sami Asarii) the Subordinate Judge on facts more 
or less identical came to a conclusion similar to: what has 
been reached by the present District Judge. It was there 
pointed out by the learned Judges that the Lower Court mis- 
understood the scope and effect of S. 112. In that case what 
bappened was this: “The Lower Court found that the 11th 
defendant had been long living apart from her husband, 
that in fact she was living with some paramour at Melur, 
but held that, as Melur is only nine miles from Karup- 
pannan’s village, Porusupatti, and as Karuppannan used occa- 
sionally to go to Melur to buy cattle in the market, it cannot be 
said that he had no opportunity of access to her at the time-of 
the plaintiff’s conception.” The observations of the learned 
Judges are well worth quoting in extenso: 


“Tt is plain that S. 112 lays a heavy burden on the contesting defendants, 
the burden of proving or ‘showing’ non-access, hit such proof is not different 
from any other species of proof under the Evidence Act, namely, ‘when 
after considering the matters before it the Court either believes’ that there 
was non-access, ‘or considers its existence so probable that a prudent man 
ought in the circumstances of the particular case to act upon the supposition 
that it exists’ GS. 3 of the Evidence Act). It is not necessary, in fact it is 
not possible in most cases, fora party to prove a negative by positive 
evidence, and the test laid down by the Lower Court comes very nearly to 
insisting on positive proof of a negative. Putting the most reasonable 
interpretation on the Lower Court’s proposition, it emonnts to this: that non- 
access cannot be proved so long as the parties are within reasonable distance 
of each other, unless there is the evidence of'a witness available who can 
account for every minute of the parties’ time, which is of course practically 
impossible. It is the more necessary not to interpret S. 112 in such an un- 
reasonable fashion in this couhtry, because here among the majority of Hindus 
a valid marriage once contracted cannot be dissolved and therefore ‘con- 
tinues’ until the death of one party to it. In the circumstances of this case 
ini aa ahem tRnt mene 
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‘we have no hesitation } in holding that the Lower Court's view tiat the legal 
burden has not been discharged is wrong.” 


The effect of S. 112 is, in- my view, this: there is a 
presumption and a very strong one, though’ a rebuttable one, that 
‘a child born ‘in lawful ‘wedlock is the legitimate child of its- 
mother’s husband.’ The same'presumption is also stated: some- 
-what differently: during covefture access of ‘the husband shall 
be presumed, unless the contrary be shown : (Blackstone); in 
‘other words, “Where’a child is born in lawful wedlock, sexual 
‘intercourse is presumed to have taken place between the husband 
and the wife’. But when once access of, or intercourse by, the 
‘husband is proved, no evidence will be allowed to show that the 
child is not thé. child of the hushand, that is to say; the 
“presumption to be drawn becomes an irrebuttable one, 

The English cases show by way of illustration ‘what the 
‘kind of evidence'is that is required to rebut the very strong 
“presumption of legitimacy (The Aylesford Peerage Casel) 
“there although the husband and the wife, during the critical ` 
period when the child must have been conceived, were living at 
‘different houses though in the same city, the Court held that 
‘the facts proved sufficiently rebutted the presumption of legiti- 
‘macy. I may also refer to Hitherington v. Hitheringtons, 
“where the Court ‘went so far as to say that the presumption by 
“reason of certain facts became reversed. Then again in Morris 
`v. Davis3 the husband and the wife lived within such distance 
„ås afforded them opportunitiės of sexual intercourse. It was 
held by the House of Lords that the presumption in favour of 
the legitimacy was rebutted by reason of the facts thére 
‘established. I have already referred toa judgment of a 
Bench of this Court? in Mayandi Asari v. Sami Asaris 
‘There is undoubtedly, as I have said, a presumption « in 
‘favour of the legitimacy of a child born in lawful 
“wedlock, but the Court has in each case to weigh the 
evidence and answer the question : Has that presumption been 
‘rebutted by proper evidence that such access did not take place 


‘between the’ husband and the wife at the time when the child 


‘must have been conceived, as by thelaws of nature is necessary, 
for the man to be, in’ fat, ' the father of the child? ‘This is 
essentially a question, of fact and must be. dealt with as, any 





Se apse) A Ge le es d2 R diz” 
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other question of fact is. S. 112 says that 'the legitimacy shall 
bė. presumed, unless it can be shown that the patties to the 
marriage, had no access to each other at any time when the child 


could have been begotten. Is it incumbent on the person who ' 
seeks to rebut the presumption to prove non-access, in the sense, ` 


that there were no opportunities of access? Does it mean that 
he is bound.to show that the husband and the wife were, during 
the critical period, living at such distant places that access was 
physically impossible and that nothing short of such proof will 
avail him? To take a concrete case, if it is shown, for instance, 
that the husband and the wife live, say, in the City of Madras, no 
proof, however convincing or conclusive, can rebut the presump- 
tion (if the Lower Court’s view is correct), as, e+ hypothest there 
being opportunities of access, the Court has no other alternative 
than to assume, in the teeth of the positive evidence to the 
contrary, that there was in fact, what is known as generating 
access. To take yet another instance, supposing the husband 
and the wife are residing in adjacent villages and it is proved 
that the wife is living in open adultery with a stranger, is the 
husband to be precluded from showing that he had no access to 
or intercourse with his wife? A view that leads to such startling 
results, I must confess, I am unable to take. Indeed,.the very 
fact that in numerous English cases, where opportunities (of 
varying degree) of access have been shown, to exist, eminent 
Judges have, after a careful scrutiny of the evidence, held that 
non-access has in fact been made out, demonstrates beyond a 
shadow of doubt, that such a view cannot possibly be right. 
Although I have already fully dealt with this question twice in 
the judgments delivered by, me, I have been tempted to deat 
with it again at this length, owing to the‘misapprehension I find, 
that prevails in regard to the effect of this section. 
. . In the result, the second appeal is allowed and the suit is 
dismissed with costs throughout. à 

K. C. . o> E DE 


Mayandi. 


Sir George 
Lowndes. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 
PRESENT :——Lokgv AEN) Sm Jonn WALLIS AND SIR 
GEORGE LOWNDES. 
Karapaya Servai and others .. Appellanis* 
v. 
Mayandi .. Respondent. 


Evidence Act ad of 1872), S. 112—“Access,” meaning of-—Opportumty 
of intercourse. 

In an issue raising the question of the plaintiffs legitimacy, 

Held, that the onus under S. 112 of the Indian Evidence Act was on the 
defendant to establish that the plaintiff's father and mother “had no access 
to each other at any time when he could have been begotten”. 


Held, further, that the defendant had failed to prove non-access at the 
material time. 

The word “access” in S. 112 means no more than opportunity of inter- 
course, and does not imply actual co-habitation. 

Appeal No. 135 of 1931 from a decree of the High Court, 
Rangoon, dated the 6th January, 1931, reversing a decree of the 
District Court of Pyapon, dated the 13th December, 1929. 

A. Pennell for appellants. 

Anthony Aveioom for respondent. 

15th December, 1933. Their Lordships’ judgment was 
delivered by 

Sm GEORGE Lownprs.—The question for determination in 
this appeal is as to the respondent’s right to share in the estate 
of one Karapaya Servai, a Madrassi Hindu, who seems to have 
acquired a considerable fortune in Burma. He died a lunatic 
in 1923. The respondent is the son of Karapayi (or Karupi), 
who is now admitted to have been the first wife of Karapaya, 
and the defence to his claim is a denial of his paternity. The 
appellants are two minor sons of Karapaya by his second wife, 
Nachiamma, and one Chellaya, a brother of Nachiamma, who 
had been appointed guardian in the lunacy, and was at the date 
of the suit in effective possession of the estate. 


The suit was instituted by the respondent in the District 
Court of Pyapon, and the main issue formulated for decision 
was, “ Is the plaintiff the son of the deceased lunatic Karapaya, 
begotten in lawful wedlock with Karapayi?” The District Judge 
answered. this question in the negative and dismissed the suit. 





* P, C. Appeal No. 135 of 1931. 15th December, 1933, 
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The High Court on appeal took the opposite view, declaring 
the respondent’s legitimacy and giving him a decree for a third 
share of the estate. 

It is common ground that the case is governed by S. 112 
of the Indian Evidence Act (I of 1872), which is in the 
following terms :— 

“The fact that any person was born during the continuance of a valid 
marriage between his mother andany man, or within two hundred and eighty 
days after its dissolution, the mother remaining unmarried, shall be 
conclusive proof that he is the legitimate son of that man, unless it can be 


shown that the parties to the marriage had no access to each other at any 
time when he could have been begotten.” 


The validity of the marriage between Karapaya and Kara- 
payi was at first disputed—most unnecessarily, as their Lord- 
ships think—but was subsequently admitted, and there being 
no suggestion that it was afterwards dissolved, the only question 
is whether it has been shown that Karapaya and Karapayi had 
no access to each other at any time when the respondent could 
have been begotten. The burden of showing this was, in their 
Lordships’ opinion, rightly laid on the appellants. 

It was suggested by Counsel for the appellants that 
“ access” in the section implied actual cohabitation, and a case 
from the Madras reports was cited in support of this contention!. 
Nothing seems to turn upon the nature of the access in the 
present case, but their Lordships are satisfied that the word 
means no more than opportunity of intercourse. 

There can be no doubt that in December, 1911, the parties 
came together after having lived separate for a considerable 
time. Karapaya was settled at Tamangyo in the Pyapon 
District with his second wife: Karapayi had been living in the 
Moulmein District, where her mother and brother resided. 
What exactly took place is uncertain, but it is admitted that 
she came to Tamangyo, where she was refused admission to the 
house in which her husband and Nachiamma were living, and 
put up with one Viyani Maistry, a relative of Karapaya, ina 
neighbouring village. On the 24th December, 1911, an agree- 
ment in writing (a copy of which was put in at the trial by the 
appellants as Ex. 14) was come to between them in the following 
terms :— 


‘*This agreement is written and given on 9th Margak of V'eerotku- 
keruihu by Mawana Kunna Rone Karappiah Servai residing at Tamangyoin 


+ See Jagannatha Mudali v. Chianaswami Cheni, (1931) IL. L. R. 55 
Mad. 243: 61 M. L. J. 878.—K,.J. R. , 


R—37 
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Pyapon Township in favour of his wife Kartppayi that the profit produced 
by cultivating his share of paddy feld named Marutha Kammu China 
Aroken, Savari Muthu may be given to her Suna Pana Vellai Thever must 
look after my share by providing her the profit produced - thereon’ in my 
share,’ If she had no money for expense let her write to: me.” 


The document is signed by the husband and verified by the 
village headman of Tamangyo. He was examined on commission 
at the instance of the appellants and deposed to its-execution, 
but his memory was obviously failing and his evidence carries 
the story no further. 

The materiality of these facts, however, is that in 
December, 1911, the parties were admittedly in touch with each 
other, were residing at all events for a short period i in reasonable 
proximity, the wife being in the house of a relative of the 
husband, and that there is nothing in the agreement to suggest 
that she was unfaithful `ar that the parties were on terms of 
personal hostility, though no doubt the presence of the second 
wife would make an open reconciliation difficult. 


If, therefore, the respondent could have been begotten 
during. this period his legitimacy was undeniable. It seems to 
follow that the date of his birth was the most important question 
in the case. It might have been expected under these circum- 
stances that the appellants would have put this at some time 
outside the possibility with which they were faced having regard 
to the episode of December, 1911. But this was not so—rather 
the contrary. For they seem to have pinned their faith through- 
out to a birth in August of the following year, which might 
well be almost fatal to their defence. 


' It appears that in 1915 Karapayi again descended upon figs 
husband and the second wife at Tamangyo—this time accom- 
panied by her son—and took proceedings under the Criminal 
Procedure Codé for maintenance. She filed a petition in this 
behalf in the District Magistrate’s Court at Pyapon, in which 
she stated that the respondent was conceived at the time of 
separation and was born on the 20th August, 1912; and supported 
the particular date by an official birth return: This petition, or, 


‘rather, a copy of it, as the original file had beeri destroyed, was 


put in evidence at the trial by the appellants, being their 
Exhibit No. 13, Karapayi was‘called as a witness for’ the 
respondent, ‘and was _ cross-examined at great length by very 
experienced . Counsel, who appeared for the appellants; but no 
question was put to her suggesting. that the 20th, aurat 1912, 
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was not the true date of the respondent’s birth. It may be 
assumed, therefore, that birth on this date .was part ofthe 
appellants’ case. In the Court of Appeal they seem to have 
gone even further, as the learned Chief Justice, by whom the 
judgment of the Court was delivered, ‘says, “ the admissibility 
and truth of the statement of Karapayi that on the. 24th 
December, 1911, .she was with child was not challenged before 
us”: and he was evidently under the impression that this had 
also been the appellants’ attitude in the trial Court. 

However this may be, the appellants had manifestly set up 
against themselves a case which it was very difficult for them 
to refute. They no doubt were able to throw acloud of suspicion 
upon the moral conduct of Karapayi after 1911, but they made 
no attempt to prove the one fact that was vital to their defence, 


vis., non-access in or about December of that year. 

Apart from the headman, whose evidence has already been 
referred to, and who merely proved the 1911 agreement, the only 
witnesses examined by the appellants who could give evidence 
as to what happened in December, 1911, were Chellaya, Nachi- 
amma and one Kawana Kali Mutu, who professed to have been 
a lifelong friend of Karapaya. The material parts of their 
depositions were as follows :— 

Chellaya (in chief) :-— 

“Karapaya, Nachi Ama and I came back to Burma after having stayed 
for one year in India. Then I took an employment in the Chetty’s house, 
S.KRS. KR Firm at Kyethpamwezaung. Karapaya and Nachi Ama 
lived at Tamangyo and lived there for two years. Tamangyo is about a mile 
distant from Kyethpamwezaung. At that time I did not see Karapayi there. 
I worked in the Chetty’s house for about five years. I saw Karapayi only 
when she reported to U Maung, the headman. Karapayi reported that: she 
had been driven out of the house and she did not get proper maintenance, 
She asked the headman to request Karapaya to take her back and she pro- 
mised that she would live with him properly. ‘A Panchayat was held over 
that matter. Karapaya then signed an agreement. (Note—The translation 
of the agreement is filed as Ex 14.) Rs. 100 or Rs. 110 was given to Kara- 


payi for the pe 6 go back to India and to live with ene s mother 
at Uttantun,” x 


(In EA A :— 


“Karapayi made a report to the ‘headman, ' After receipt of her report, 
the headman summoned Karapaya. Karapayi seid.at that, time that she 
would live in Karapaya's house without running away to another house if 
she was to have her maintenance‘ in his house. He did not like tò have 
‘Karapayi in his house. When he was requested. by. the elders to keep her 
in the house, he said that he agreed to send her back to India.” 


Nachjamma (in chief) : = HEPORI gt ie 


“I did not see Karapayi up to that time, i in Burma. I remember abont 
the agreement which my husband made with Karapayi about the mainte- 


P.C 
Karapaya 
Serval 





PBC 


Karapaya 
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nance. This agreement was given at the panchayat at Kyethpamwezaung. I 
did not see Karapayi at that time but I heard that she was putting up in 
Viyanna Maistry’s house. My husband told me that he had given about 
Rs. 100 to Karapayi to go back to India, and live in her mother-in-law’s 
house, $e., Karapaya’s mother’s house. Karapayi had never lived in a house 
with me and Karapaya. It is not true that I, Karapaya and Karapayi lived 
in one house and that I and Karapaya drove her out before the panchayat. A 
Kawana Kali Mutu (in chief) :— 

“Karapaya sent for me to be present at the panchayat but I did not go 
there and I do not knowin whose house the panchayat was held. He request- 
ed me to be present at the panchayat to be held in the headman’s house at 
Kyethpamwezaung. I was too busy then and could not go as requested. I 
did not see Karapayi at that time. I asked Karapaya later if the panchayat 
was over. Karapaya said that she promised to him to live properly and he 
therefore agreed to take her back but she must not remain in Burma and 
must go back to India. He further said that he had executed an agreement 
and so she might go and live in his mother’s house.” 


It would, their Lordships think, be quite impossible for any 
Court to hold on this evidence that the appellants had proved 
non-access in December, 1911. The one person who might have 
been able to give useful evidence on this question was Viyani 
Maistry, in whose house Karapayi was staying at the time, but 
he was not examined. 


It seems probable, however, that what the appellants really 
relied upon in proof of their case was the effect of certain other 
documents which are upon the record, and to which reference is 
made in the judgment of the trial Judge. 


” The first of these is a written statement filed by Karapaya 
in the maintenance case of 1915. In it he denies the paternity 
of the respondent, and charges that Karapayi had been living 
in adultery for many years at Moulmein with' one Nachiappa-. 
He, however, says that he did not know of this “until about 
three years ago”. Thig document was put in evidence, appa- 
rently without objection, by the appellants, and seems to have 
been relied on by the trial Judge. The High Court held that it 
was inadmissible. In their Lordships’ opinion it cannot be 
used as a statement by Karapayi under S. 32 (5) of the Evi- 
dence Act, as it was not made before the dispute as to the 
respondent’s, paternity arose. It is also obviously not admissible 
under S. 33, as it was not a statement given in evidence at the 
maintenance enquiry. Even on the basis of it having been 
admitted by consent, it can only, their Lordships think, be 
evidence that such a statement was made by Karapaya in 1915, 
and can have no a relevance to the question of access in 
1911. 
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The next document is a copy of the judgment of the District 
Magistrate in the same proceeding. He held on the evidence 
before him that the respondent was not the son of Karapaya. 
This document also has found its way on to the record, but it 
is clearly not binding upon the respondent, as was admitted in 
the District Court, and its relevance to what took place in 1911 
is, to say tbe best of it, extremely remote. 


One other incident must be referred to which assumed 
considerable importance at the trial, and has been pressed by 
the Appellants’ Counsel before the Board. 


Karapaya was certified a lunatic in 1920, and Chellaya 
applied to be appointed guardian of his person and property. 
To buy off the opposition of Karapayi it was arranged upon 
the advice of one Narayana Chettiar that Rs. 5,000 out of 
Karapaya’s estate should be given to her upon condition that 
she would admit that the respondent was the son of Nachiappa, 
with whom Karapaya had alleged in 1915 that she was living. 
She accepted the terms offered, and in pursuance of the 
arrangement was caused to purchase two houses in the joint 
names of herself and the respondent, who was described in the 
purchase deed as the son of Nachiappa. On the same day an 
application was made by her to be appointed guardian of the 
respondent, who was again described as the son of Nachiappa, 
_ and she was so appointed. Copies of all these documents were 
brought on the record at the trial, some pages of the cross- 
examination of Karapayi were devoted to them, and the trial 
Judge evidently regarded them as of importance. It is sufficient 
to quote three sentences from his judgment :— 


“I have no doubt that Karapayi declared that the plaintif was Nachi- 


appa’s son when she received Rs. 5,000. If the plaintiff is rot the child got 
by her with Nachiappa I do not think she will declareas she had done. Under 
these circumstances, I am of opinion that the defendants have ey proved 
that the plaintiff is not the deceased Karapaya’s son.” 


How any of these statements by Karapayi sould be used as 
evidence against the respondent, or, if allowed to be proved, 
how any possible weight could be attached to them, having 
regard to the circumstances under which they were made, their 
Lordships fail to understand. Only the guardianship applica- 
tion seems to have been referred to in the High Court, and’as 
to it the learned Chief Justice records that Counsel for the 
present appellants “properly admitted thatthe contents of the 
petition were not admissible against the plaintiff as evidence of 
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the truth of the statements therzin contained.” -Their Lordships 
think that a. similar concession might well have been made in 
the argument before them. 

It is not necessary to refer in any detail to the doao ot 


l Karapayi, or of the other witnesses who were called in support 


of the respondent’s case. Their evidence may have been quite 
untrustworthy, and their Lordships are certainly not impressed 
with the veracity of the lady, but there is nothing to be extract- 
ed from their depositions whick helps the appellants towards 
proof of non-access upon which the success or failure of their 
defence so intimately depends. 

For these reasons their Lordships think that the conclusion 
come to by the High Court was right, that the appeal fails, and 
should be dismissed ‘with costs. And they will humbly advise 
His Majesty accordingly. 

Solicitor for appellants: J. E. Lambert. 

Solicitors for respondent: 3ramall & Bramall. 

RJR, Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


Present :—Lorp MACMILLAN, Lorp WRIGHT AND Siz 
GEORGE LOWNDES. 


Kamakhya Dat Ram .. Appelani* 
A  u as 
Kushal Chand - .. Respondent. 


Will—Construction of—Dominaat intention of testator, how ascer- 
tained—Words of devise, whether ccnferring an absolute or merely a Mike 
estate. 

In construing the provisions of a will, the Court must ascertain the 
dominant intention of the testator; for that purpose it is legitimate to look to 
other provisions of the settlement, in order to see what- is the vocabulary of 
the testator and how he expresses himsslf with regard to other matters. 

An Oudh Taluqdar, by his will, bequeathed certain villages to his son, 
S. R, in the following terms: “Other villages and shares in villages entered 
in ‘List IV given at the foot of this deed shall pass to the said S. R. and 
after him to his eldest son under the rules of succession laid down in Act I 
of 1869.” 

Held, that the ‘devise in favour of'S. R. conferred on him an absoltte 
right of ‘property in the villages and shares in villages comprised in List IV; 
and not merely a life-interest. 





= '*P, C Appeal No. 58 of 1929. `` 2th December, 1933. 
ae Ondi Appeals Now A of 1928 and 4, 5 5 and 6 of 192% 
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. Consolidated appeals. No. 58 of 1929 from decrees of the 
Chief Court of Oudh affirming the decrees of the Subordinate 
Judge of Fyzabad., 

The only question for decision on the appeals was ihe interpre- 
tation of paragraph 4 of the will of one Sri Ram, a Taluqdar of 
Oudh. The relevant provisions of the will are set out in the Board’s 
judgment. The Chief Court of Oudh held, distinguishing Skinner 
v. Naunthal Singh! and following Lal Ram Singh v. Deputy Com- 
missioner of Partabgarh® that the testator’s son, Sitapat Ram, took 
an absolute estate in the property. The judgment of the Chief 
Court is reported in Kamakhya Dat Ram v. Kushal Chand, 112 
LC. 136; A.I.R. 1928 Oudh 340. 

Wallach for appellant. 

Dunne, K. C. and Jinnah for respondent. 

12th December, 1933. Their Lordships’ judgment was 
delivered by 

Loro Macmittan.—Their Lordships do not think it 
necessary to call upon Counsel for the appearing. respondent. 

In these consolidated appeals from the Chief Court of Oudh 
at Lucknow the sole question for decision arises with regard to 
the terms of a paragraph in the will of Rai Bahadur Sri Ram. 
The will is dated 22nd May, 1911, and the paragraph to be 
interpreted reads as follows :— 


3 “ Besides the villages comprised in Taluqa Rasulpur entered in List III 
other villages and shares in villages entered in List IV given at the foot of 
this deed, shall pass to the said Sitapat Ram and after him to his eldest son 
under the rules of succession laid down in Act I of 1869." 


The question is whether by this provision the testator 
conferred on his son, Sitapat Ram, an absolute right of property 
in the villages and shares in villages comprised in-List IV or 
only a life-interest. The question has become of material 
importance because during his lifetime Sitapat Ram apparently 
incurred debts to a large amount and his creditors have sought 
to do execution against the properties, or some of them. If the 
interest of Sitapat Ram in the villages was limited to a mere life- 
interest, then, of course, the creditors could only attach such 
life-interest. He also, apparently, granted a mortgage purport- 
ing to affect one or more of these villages, and in this instance 





1. (1913) L.R. 40 LA. 105: I. L. R35 AIL 211: 25 M.L.J. 111 (B.C). 
2. (1923) L.R. 50 LA. 265: aa meee, G) ox 
_ 3. Para. 4—K. J. RY 
4. The words`of the ma in the vernacular, to denote “ ‘eldest son”, are 
awlgd-i-akhar.—K. J. RS . £ A ay Nase ee 
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also it is obviously of importance to decide whether he was 
entitled to grant such a mortgage as owner. 

The matter comes before their Lordships in the form of 
appeals from four decrees of the Chief Court of Oudh. Three 
of these relate to judgment debts and execution decrees. In these 
instances the appeals are ex parte; in the fourth instance, which 
is the decree relating to the mortgage, there is an appearance for 
the respondent, Kushal Chand, the mortgagee. The Courts 
below have unanimously held that Sitapat Ram took an absolute 
right ef property under his father’s will in the villages entered 
in List IV. . 

Their Lordships get little assistance from decisions with 
regard to other wills in construing the language and arriving at 
the intention of this particular testator. Certain cases in which 
other testators have used other language have been referred to, 
but from these the only guidance to be obtained is that what 
must be sought in every instance is the dominant intention of 
the testator. Itis, of course, always legitimate, and frequently 
helpful, to look to other provisions of settlement, in order to 
see what is the vocabulary of the testator and how he expresses 
himself with regard to other matters. 

In the present instance their Lordships receive considerable 
assistance from the contrast between the language used in 
Para. 4 and that used in the neighbouring Para. 6. In the 
latter paragraph the testator, after directing that “ Sitapat Ram 
shall get the villages detailed in List VI,” adds the words “ but 
he shall have no power to make, transfer or create any incum- 
brance with regard to those villages, and the said Sitapat Ram 
shall remain in possessjon during his lifetime and after him his 
sons, Adyadat Ram, Bidyadat Ram and Shantadat Ram or of 
them any person or persons who may be alive after Sitapat Ram, 
shall get equal shares.” In this instance the testator makes it 
abundantly clear that Sitapat Ram’s interest in the villages 
detailed in List VI is to be limited to a life-interest, thus 
showing that when he wanted to restrict his beneficiary to a life- 
interest he knew the appropriate lahguage in which to express 
his intention. But the contrast between Para. 4 and Para. 6 
becomes even more conspicuous when reference is made to the 
Lists themselves, which are appended to the will; for List IV is 
headed: “ Villages which Sitapat Ram and after his death his 
eldest son shall get”; while List VI is headed: « List VI of 
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villages which Sitapat Ram shall get for his lifetime without 
the power of transfer, and after him, his sons mentioned in 
Para. 6 shall get it.” The titles of these Lists thus bring into 
striking contrast the villages which Sitapat Ram is to get for 
his lifetime without power of transfer, and the villages which 
he is to get without any such qualification. 


On the words of Para. 4 itself, the direction that after 
Sitapat Ram the villages in List IV are to pass to his eldest 
son under the rules of Succession laid down in Act I of 1869, 
imports no more than that after Sitapat Ram’s death his eldest 
son is to take these villages, for by S. 22 of the Act I of 1869 
it is provided that in the event of intestacy the eldest son shall 
succeed. The bequest, therefore, is really much the same as if 
it had been expressed in favour of Sitapat Ram and after him 
his heir-at-law, according to the statutory law of intestate 
succession. 


Mr. Wallach, however, sought to assimilate Para. 4 rather 
to Para. 3, and in so doing had, no doubt, the countenance of 
the Judges of the Chief Court of Oudh, though with a different 
intention. It is true that in Para. 3the testator, in disposing 
of Taluga’ Rasulpur, used language practically identical with 
the language used in Para. 4, but Taluga Rasulpur had been 
made the subject of a declaration under U. P. Act No. II of 
1900, and, consequently, the succession to it was thenceforward 
governed by the scheme provided by that Act, under which a 
life-interest only was taken by Sitapat Ram. But that was by 
operation of S. 15 of the Act of 1900. In the case of the 
villages under Para. 4, on the other hand, there was no such 
declaration; they were not subject to 5. 15 in any way, and 
that being so, they passed under the operation of the rules of 
intestate succession laid down in S. 22 of Act No. I of 1869. 


The Judges of the Chief Court of Oudh, who state that it 
was agreed that the devise of Taluqa Rasulpur in favour of 
Sitapat Ram conferred on him an absolute estate, were thus 
under a misapprehension as to the effect of that devise and were 
misled in seeking to derive assistance from the assimilation of 
Para. 4 to Para. 3. l 


. Their Lordships, as they have said, find in the contrast 
between Para. 4 and Para. 6 a safer guide to the testator’s 


intention, and reading Para. 4 with the assistance of this 
R—38 


? Kushal 
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contrast they are satisfied that the Judges of the Court below 
arrived at a correct interpretation of the testator’s will, an 
interpretation which their Lordships would, in any event, be 
slow to disturb unless they were very clearly satisfied that 
some wrong principle of interpretation had been applied or 
some manifest error of interpretation committed. 

In the result their Lordships will humbly advise His 
Majesty that the appeals should be dismissed, and as there is 
an appearance only in one of the appeals, there will be costs 
only to the respondent appearing in that case. 

Solicitors for appellant: Douglas, Grant & Dold. 

Solicitors for respondent: H. S. L. Polak & Co. 


K. J. R. — Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 
Present:—Lorp BLANESBURGEH, Lord THANKERTON, 
Loro Russet, or KuLrowsNn, SR JoHN WALLIS AND Sm 
LANCELOT SANDERSON. 


Anup Mahto .. Appellani* 
v 


Mita Dusadh and others .. Respondents. 


Civil Procedure Code (Y of 1908), O. 45, R. 5—Dispute as to value of 
subjeci-matier—Report by Court of first instance on enquiry held under 
O. 45, R. 5, transmission of, to Privy Councd—Bengal Tenancy Act (VIII 
of 1885), Ss. 103-B and 181; presumption arising from entries in Record 
of Righis—Inferences from statements inthe khatian—Finding of fact— 
Reversal by High Court in second appeal, not competent—Acguisition by 
ratyats of occupancy rights in service tenure lands. 

When, on a petition to the High Court for leave to appeal to the Privy 
Council, there is a dispute as to the value of the subject-matter, and a report 
thereon has been made by the Court of first instance under O. 45, R. 5, Civil 
Procedure Code, such report and full information with reference thereto, 
should be included in the record transmitted to the Privy Council, to enable 
their Lordships to dispose of any preliminary objection that may be raised to 
the competency of the appeal on the score of value. 

By S. 103-B of the Bengal Tenancy Act, 1885, every entry in a record 
of rights prepared under the Act is presumed to be correct until the contrary 
is proved. On an issue raising the question whether the plaintiffs (who were 
recorded as tenure-holders) were in fact tenure-holders or raiyats, the trial 
Court and the first appellate Court held that the Record was self-contradictory 
and that it was impossible to raise the presumption that the plaintiffs were 
tenure-holders, but they found on the evidence, without the aid of any pre- 
sumption, that the plaintiffs were tenure-holders. On second appeal, the 
High Court reversed this finding, on the ground that the lower appellate 
Court had misdirected itself by not raising the presumption, arising on the 
Record, that the plaintiffs were raiyats. 


- 





` *P, C. Appeal No. 113 of 1929. 7th December, 1933. 
Patna Appeal No. 9 of 1928. 
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Held, by the Privy Council, reversing the High Court, that the omission 
of the first appellate Court to raise such a presumption did not amount toa 
misdirection The question would necessarily depend on inferences to be 
drawn from statements in the khatian, and such inferences were inferences 
of fact with which the High Court could not interfere in second appeal (Civil 
Procedure Code, Ss. 100, 101). Their Lordships accordingly restored the 
finding of the frst appellate Court that the plaintiffs were tenure-holders. 


A raiyat under the Bengal Tenancy Act, 1885, is not precluded by S. 181 
of the Act from acquiring occupaucy rights in lands held on service tenure. 


Mohesh Majhi v. Pran Krishna Mandal, (1904) 1 C.L. J. 138 and 
Upendra Nath Hasra v. Ram Nath Chowdhry, (1906) LL.R. 33 Cal 630, 
overruled, 

Ram Kumar Bhattacharjee v. Ram Newaj Rajguru, (1904) IL.R. 31 
Cal. 1021, referred to. 

Judgment of the High Court, Patna, reported in Msta Dusadh v. Anup 
Mahton, (1928) ILL.R. 7 Pat. 566 ,reversed. - 

Appeal No. 113 of 1929 from a decree of the High Court, 
Patna, dated the 22nd February, 1928, reversing the decrees of 
the Subordinate Judge and of the Munsif, Patna, dated the 


21st April, 1925 and 22nd December, 1923, respectively. 


The main question for determination on the appeal was, whe- 
ther the defendant-appellant was a raiyat under the plaintiffs- 
respondents as tenure-holders, and whether as such he could be 
ejected from his holding. The trial Court and the first appellate 
Court held that the defendant was araiyat and that as he had 
acquired occupancy rights in his holding, he could not be ejected. 
On second appeal, the High Court took the contrary view and 
passed a decree for possession against the defendant. The judgment 
of the High Court is reported in Mita Dusadh v. Anup Mahton). 

At the hearing of the appeal on 15th and 17th November, 1932, 
before a Board composed of Lord Macmillan, Sir George Lowndes 
and Sir Dinshah Mullah, 


Abdul Majid for respondents contended that ‘the value of 
the subject-matter of the suit in the Court of first instance was 
only Rs. 600, and leave to appeal was wrongly granted by the High 
Court: Rat Rajendra Kumar Ghose v. Rash Behari Mandail3, 

S.Hyam for appellant submitted that the suit being one for 
ejectment by a landlord, came within the purview of the Court- 
_ Fees Act, S. 7,clause #4 (cc), and that by virtue of S.8 of the 
Suits Valuation Act, “the value as determinable for the computa- 
tion of Court-fees (namely, on a year’s rental) and the value for 
purposes of jurisdiction shall be the same,” but that these 
provisions did not control S..110, Civil Procedure Code, under 
which the real market value of the property in dispute was the 
test as to whether or not’ an appeal lay to the Privy Council: 








1. (1928) LL.R. 7 Pat. 566. 2. (1931) 61 M.L.J. 273 (P.C.). 
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Pichayee v. Sivagamil, Baboo Lekraj Roy v. Kanhya Singhs, 
The right of appeal depends on the value, which is a matter of 
fact (per Sir James Colvile in Baboo Lekraj Roy v. Kanhya 
Singh) and the High Court having certified that “as regards 
the value and nature of the case, it fulfils the requirements of 
S. 110, Civil Procedure Code” the respondent’s objection is 
untenable. 

[Their Lordships remarked that there was nothing on the 
present record to show whether any objection had been taken in 
the High Court or an enquiry as to value directed under the 
provisions of O. 45, R. 5, and they adjourned the hearing of the 
appeal. ] 

At the adjourned hearing on the 5th May, 1933 (Coram: Lord 
Blanesburgh, Lord Macmillan and Sir George Lowndes), the 
preliminary objection was rejected, and Lord Blanesburgh, in 
delivering judgment, said: 

“In this matter their Lordships are of opinion that the 
objection taken has no foundation. By the report of the Munsif 
on a reference to him under O. 45, R. 5, the value of the suit 
before the Board exceeds Rs. 10,000. Their Lordships are not 
going behind that report. Accordingly the objection on the 
score of value taken to the competency of the appeal fails and 
the appeal must now be set down for the purpose of being 
disposed of on the merits. 

“But although delay has ensued and costs have been need- 
lessly expended by this unavailing preliminary objection of the 
respondents their Lordships will not treat the case as one in 
which they ought to direct them to pay in any event the costs 
thrown away. The appellant is not free from some responsibility 
in the matter. They desire to say however by way of warning 
in future cases that when a question of this kind has been raised 
in India, and when a report with reference to value has been 
made under the rule above referred to it is desirable that full 
information with reference to these proceedings be included in 
the record so that no such unfortunate misapprehension as has 
arisen in this case will in any future appeal be possible. 


«The costs of both sides of this preliminary question will 
be costs in the appeal.” 

The appeal was heard on the merits in July, 1933, before the 
present Board. 





1. (1891) LLR. 15 Mad. 237 (F.B.). , 2. (1874) L. R. 1L A. 317, 
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7th December, 1933. Their Lordships judgment was 
delivered by 


Sır Joann Warıs.—This is an appeal by the defendant 
from a judgment in secondlappeal of the High Court at Patna 
reversing the judgment and decree of the lower appellate Court 
and giving to the plaintiffs a decree for ejectment. The 
plaintiffs’ case was that they were ratyais within the definition 
in the Bengal Tenancy Act, 1885, that is to say, that the suit 
lands had been acquired by the original grantee for the purpose 
of cultivating them himself and that therefore their tenant the 
defendant was an under-raiyat and so liable to ejectment on the 
statutory notice under S. 49 of the Act!. The defendant’s case 
was that the suit lands had been acquired by the original grantee 
for the purpose of collecting rents, and that therefore the 
plaintiffs were tenure-holders and he himself was a ratyat 
holding under them and was not liable to ejectment as he had 
acquired occupancy rights under the Act. 

In that case the further question arises whether the defend- 
ant is precluded by S. 181 of the Act from acquiring occupancy 
rights in the lands by reason of the fact that they are held on 
service tenure, as has been ruled in some Calcutta decisions 
which have been followed by the High Court in this case. This 
is a question of general importance, as the effect of these deci- 
sions is largely to exclude this class of ratyats from the benefits 
of the Act, and now comes before the Board for the first time. 


The plaintiffs are fagirdars holding the suit lands and other 
lands in neighbouring villages as a revenue-free jagir for 
watching certain roads. The grant probably dates back to the 
days before the cession to the Company. It is stated in the 
Introduction to Mr. Field’s Regulations, p. 53, that a large 
number of jagirs were created in Bihar in the time of Shah 
Alam and his immediate predecessor during the anarchy and 
decline of the Moghul Empire. This may account for the great 
number of small jagirs of this kind in the immediate neighbour- 
hood as mentioned in the judgment of the High Court. 
According to the same authority such grants when made by the 
Emperor were assignments not of the lands but of the revenue. 
As the lands being revenue free were not included in the 





1. The reference is to S. 49 of the old Act as it stood prior to the 
Bengal Tenancy Amendment Act, 1928.—K. J. R. 
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Permanent Settlement with the local semindar they have been 
recorded as the property of the Crown. 

The first question therefore already stated is whether the 
original grantee of the lands on service tenure was a tenure- 
holder or a raiyat within the meaning of the Act? 

The Record of Rights was against the plaintiffs as they 
were recorded as tenure-holders, and S. 103-B of the Act 
provides that every entry therein is presumed to be correct until 
the contrary is proved. Ordinarily therefore all the Courts have 
to do with the Record is to apply this presumption as directed 
by the section. Unfortunately in this case the certified copies of 
extracts from the Record obtained in 1922 for use at the trial 
were not wholly in English as they should have been in what 
purports to be the English version of the Record which was 
completed in 1910. The printed forms are in English, but some 
of the entries contain vernacular terms taken apparently from 
the vernacular version of the Record which is necessarily the 
version in common use. Whatever be the explanation, the use 
of these vernacular terms has enabled the plaintiffs to set up 
successfully in the two first Courts that the Record was self- 
contradictory and that it was impossible to raise the presumption 
that the plaintiffs were tenure-holders, while the High Court 
has gone further and held that the presumption arising on the 
Record was that the plaintiffs were ratyats. Prima facie nothing 
can well be less likely than that the Record of Rights, if properly 
understood, should be self-contradictory prepared as it is in 
accordance with rules framed by the Local Government under 
the Act by a revenue officer familiar with its provisions and on 
printed forms supplied fpr the purpose. 


Under the Rules the part of the Record known as the 
Khatian is to show how all the lands in the village are held; and, 
every tenant, from the tenure-holder down to the under-ratyats, 
if there are any, has to be given an extract relating to his 
tenancy. The Khatan is framed in such a way as to enable this 
to be done, and the material extracts in the case are the extracts 
relating to the tenancies of the plaintiffs and of the defendant 
respectively. The plaintiffs in the extract relating to their 
tenancy are not shown as ratyais, nor is there any entry 
under column 10 recording whether or not they had occupancy 
tights, as there must have been if it had been intended to record 
them as raiyats. They are recorded as tenants of the proprietor, 
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the Crown, holding revenue-free lands on service tenure, as a 
jagir for watching roads. That the plaintiffs were here 
regarded as tenure-holders appears from the fact that in the 
extract relating to the defendant’s tenancy which is set out 
below, they are entered as tenure-holders “as in Khata No. 463,” 
where the word “Khata” is an obvious misprint for Khatian, 
463 being the serial number of the plaintiffs’ Khattan. The 
defendant is entered in the plaintiffs’ KhAatian as the tenant 
holding under them with the word Shikms appended to his 
name, but the exact nature of his tenancy is to be ascertained 
from his own KhAatian, in which he is shown as the tenant of 
tenure-holders. The material parts of the defendant Anup 
Mahto’s Kkatian on which the case turns are as follows :— 


A. Keatian of Mauza KURJA. 
Name of proprietor and number in khewai—Crown (?), entered in khewat 
No. 1. 
Name of tenure-holder, if any, and number in kAewai—Ramlal Dusadh and 
others, as in Khata (sic) No. 463. 














1 2 i 10 
Y g 
z 2% (1) Status, if occupancy 
2 g: length of possession. 
E Š Name, parentage, caste g (2) Rent, how fixed, and par- 
A 3 and ssc etc, of Ei é ticulars, if progressive. 
d+ 33 (3) Special conditions, and 
5 Ba incidence, if any. 
N a 2 
27 
2 | Anup Mahto, son of Dha- A 5 Shikmi twelve years, rental 
nukdhari Mahto, by a Rs. 118-3. 
caste Kurmi, resident of 3 
Beri 38 e 


Under the definitions in S. 5 of the Act a raiyat is a culti- 
vating tenant either of a proprietor or a tenure-holder, and an 
under-ratyat a tenant of a raiyat, and therefore the fact that 
the defendant is a raiyat and not an wnder-raiyai sufficiently 
appears from his being recorded in column 2 as a tenant hold- 
ing not under raiyats but under tenure-holders. 

Under the rules every tenant has to be asked if he claims 
occupancy rights, and.the object of the entry as to occupancy 
rights in column 10 is to show whether or not he is to be 
presumed to have them. The defendant being incapable accord- 
ing to the decisions already mentioned of acquiring occupancy 
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rights, the entry if made in English must have been “‘non-occu- 
pancy twelve years,” whereas the actual entry is shikmi twelve 
years’. This is where the alleged contradiction arises, as it is 
said shikmi necessarily means under-ratyat, a meaning which 
would appear to be excluded by the context. If, on the other 
hand, it is used here as the vernacular equivalent for non-occu- 
pancy, it should have been used in the same sense in column 10 
of the vernacular version of the KhAaitans of all under-ratyats 
except the very few who have occupancy rights by custom, 
which may possibly account for its being supposed to mean 
sunder-ratyat. The word shikmi as used in the word shikmi- 
taluq, which has been considered by this Board in Bageswari 
Charan Singh v. Kumar Kamakhya Narain Singhi denotes 
some degree of dependence on the semindar8, and some verna- 
cular equivalent having to be found for non-occupancy, it would 
not be inapt to describe tenants who are so much less independ- 
ent of their landlords than tenants who possess occupancy 
rights. 

No such case was, however, put forward before the Munsif 
or before the Subordinate Judge on appeal. The consistency 
of the Record seems to have had no defenders. It was appa- 
rently accepted that shtkms must mean under-ratyat, and was so 
assumed in the judgments without considering whether this 
meaning was not excluded by the context. As, however, both 
Courts found on the evidence without the aid of any presump- 
tion that the plaintiffs were tenure-holders the defendant was 
not prejudiced; and on this finding both Courts held that the 
defendant had occupancy rights and dismissed the plaintiffs’ 
suit. `. 

The High Court, however, reversed this finding and gave to 
plaintiffs a decree for ejectment on the ground that the lower 
appellate Court had misdirected itself, because the Subordinate 
Judge had not raised a presumption that the plaintiffs were 
raiyats. As to this ruling which appears to proceed on a mis- 
understanding as to the nature of the khattan, it is sufficient to 
say that, even if ithad been open to the lower appellate Court 


1. (1930) L.R. 58 L.A. 9: LL.R. 10 Pat. 296: 60 M.L.J. 253 (P.C.). 

2. The case in which the meaning of “Shikmi ialug” was considered was 
not the case above referred to, but the more or less connected appeal in Sir 
Charu Chandra Ghose v. Kumar Koamakhya Narain Sigh, (1930) L.R. 58 
LA. 17: LL.R 10 Pat. 284: 60 ML J. 245 (P.C).—-K JR. 
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to raise such a presumption, the fact that the Subordinate Judge 
did not raise it would not, in their Lordships’ opinion, amount 
to a misdirection. The question would necessarily depend on 
inferences to be drawn from statements in the kkatian, and itis 
well settled that such inferences are inferences of fact with 
which a High Court cannot interfere in second appeal. The 
finding of the Lower Courts that the plaintiffs are tenure-holders 
must therefore stand. 


Their Lordships will now proceed to consider the serious 
question whether, as held in the Calcutta decisions, the defendant 
is disabled from acquiring occupancy rights, and even non- 
occupancy rights, under the Act by reason of the fact that 
his landlords are tenure-holders, whose tenure is a service 
tenure and so liable to resumption. Whether the proprietary 
rights in the suit lands are vested in- the Crown, as recorded 
in the record of rights, or are revenue-free lands owned by 
the plaintiffs, in either case they constitute an estate as defined 
in the opening definition in S. 3 (1), and therefore the 
respective rights of the defendant and his landlords, whether 
proprietors or tenure-holders, are governed by the Act. Much 
the most important—as they were the most controverted— 
provisions of the Act are those relating to occupancy rights, and 
very clear words would, in their Lordships’ opinion, be necessary 
to show an intention on the part of the legislature to exclude 
any particular class of ratyats from the enjoyment of such rights 
and the protection they afford. Under the Act occupancy rights 
are conferred, by S. 21, upon the settled ratyat, who is defined 
in S. 20 as a person who for a period of twelve years has 
continuously held land in the village as a raiyat. During the 
intervening period he is a non-occupancy raiyat, but is not left 
altogether without statutory protection against arbitrary evic- 
tion, as S. 44 provides that he can only be ejected on one of the 
four grounds specified in the section. 


The importance attached by the legislature to the rights 
conferred upon ratyats by this part of the Act further appears 
from the fact that they are prohibited by S. 178 from con- 
tracting themselves out of them. It is therefore scarcely likely 
that the legislature should by a subsequent section have deprived 
a large class of ratyats of these very rights, and thereby created 
a new class of ratyats without any statutory protection against 
their landlords, but nevertheless subject to the other provisions 

R—39 
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of the Act which were intended to facilitate the collection of 
the landlord’s rents. The section which is said to have this 
effect is S. 181, which is as follows :— 


“Nothing in this Act shall affect any incident of a ghatwali or other 
Service tenure, or, in particular, shall confer a right to transfer or bequeath 
a service tenure which, before the passing of this Act, was not capable of 
being transferred or bequeathed.” 

In their Lordships’ opinion this is merely a saving clause 
which does not affect the rights of occupancy expressly 
conferred by the Act upon ratyats against this class of tenure- 
holders, but leaves the incidents of service tenure unaffected. 


With regard to the Calcutta decisions which have been cited 
for the respondents, it will be sufficient to refer to the two 
earliest decisions which have since been followed in that Court 
and were followed by the Patna High Court in this case. 


In Mohesh Majhi v. Pran Krishna Mandal,1 which was 
decided in 1904, Mitra, J., sitting alone, held that neither 
occupancy nor non-occupancy rights under the Act could be 
acquired by ratyats against ghatwals holding their lands on 
service tenure having regard to the provisions of S. 181 of the 
Act. This case was followed three years later in Upendra Nath 
Hasra v. Ram Nath Chowdhry’, in which Maclean,-C. J., 
delivering the judgment of'the Court referred with approval to 
the case just mentioned, and observed, “ I think upon principle, 
having regard to the nature of ghaiwalt lands, the acquisition 
of occupancy rights in these lands is inconsistent with the 
incidents of such tenures, and this view gains support from 
S. 181 of the Bengal Tenancy Act which seems to me to 
be inconsistent with the view of the acquisition of such rights 
in ghatwali lands.” ° 

Their Lordships with great respect are unable to agree 
with this construction of the Act. It is atenancy Act, and what 
it does is to enable this class of ratyats to acquire occupancy 
rights against their landlord, the tenure-holder, so long as the 
tenancy subsists—that is to say, until the landlord’s tenure is 
determined by resumption, leaving the rights arising on resump- 
tion to be determined in accordance with the pre-existing law, 
and in Secretary of State v. Girjabas3 this Board recently 
refrained from expressing any opinion on the question whether 


1. (1904) 1 CL. J. 138. 2 (1906) I. L. R. 33 CaL 63 
3. (1927) L. R 54 I. A. 359: L L. R. 51 Bom, 957: 53 M. L. J. at (P. C.X, 
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rigbts of occupancy created by a jagirdar would be binding on 
the Crown after the resumption of the jagir. 

The effect of the other view might be to deprive ratyats of 
this class in some cases for generations of the statutory pro- 
tection given by the Act because of a possible right to dispossess 
them on a resumption of the tenure, which might not exist or 
might never be exercised. 

Further, it has been held by the Calcutta High Court in 
Ram Kumar Bhattacharjee v. Ram Newaj Rajgurwi and other 
cases that, as the Bengal Rent Act X of 1859 and Act VIII of 
1869, which replaced it and was repealed by the present Act, 
did not contain any provision corresponding to S. 181 of the 
present Act, there was nothing to prevent the acquisition of 
occupancy right by ratyais against tenure-holders holding a 
service tenure while those Acts were in force, and that occupancy 
tights so acquired were not affected by the present Act. This is 
an additional reason for not so construing S. 181 as to attribute 
to the legislature an intention to deprive this class of ratyats by 
S. 181 of rights which they had enjoyed under the previous 
Acts, and which were again expressly conferred upon them in 
the present Act as being in accordance with the ancient law and 
custom of the country. 

In tbeir Lordships’ opinion there is a great distinction 
between the grant of lands on service tenure revenue or rent 
free to a raiyat to cultivate himself in lieu of wages and a 
grant to a tenure-holder whose emoluments are to be derived 
from the collection of rents from tenants holding under him as 
ratyais. In the former case the ratyat’s grant may well be said 
to be inconsistent with the acquisition o$ full occupancy rights 
because the lands are only granted to him so long as he holds 
the offce. On the other hand, the grant to the tenure-holder is 
in the nature of an assignment of the landlord’s rights for the 
duration of the tenure and would not necessarily involve any 
interference with the ratyats’ customary rights. 

For these reasons, their Lordships are of opinion that the 
defendant has established his rights of occupancy against the 
plaintiffs and that the appeal should be allowed, the decree of 
the High Court reversed and the decree of the lower appellate 
Court restored, and they will humbly advise His Majesty 


1. (1904) LL. R. 31 Cal 1021, 
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accordingly. The respondents will pay the appellant’s costs both 
here and in the High Court. 


Solicitors for appellant: Barrow, Rogers and Nevill. 
Solicitors for respondents: Francis and Harker. 
K. J.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PAKENHAM WALSH. 


Krishnaswami Pillai .. Appellani* (1st Defendant) 
v. 
Janakalaxmi Ammal and an- 
other .. Respondents (Plaintif and 
2nd Defendant). 


Transfer of Property Act UV of 1882), S. 82—Mortgage of several 
ttems—Subsequent purchaser of one item—Cowurt sale in execution of mori- 
gage decree—Setting aside by subsequent vendee—Claim for coniribution— 
Interest and poundage if recoverable—Compensation paid to disappointed 
buyer—Whether can be made part of clam. 


A person owning properties 4, B and C mortgaged them to another and 
subsequently sold property B to a third person from whom the plaintiff 
ultimately purchased it. Later on the mortgagor was adjudged insolvent and 
the Official Receiver sold property A to the Ist defendant. After the sale 
the mortgagee of the properties instituted a suit on the mortgage and the 
preliminary and final decrees were passed. The properties having been sold 
in execution the plaintiff paid off the entire mortgage amount and got the 
sale set aside. He subsequently sued the other sharers for contribution. 

Held, that the claim for contribution was sustainable under S. 82 of the 
Transfer of Property Act and that poundage as well as interest onthe debt 
were allowable as part of the claim. 

Ganeshi Lal v. Thakur Charan Singh, (1930) L.R. 57 I.A. 189: LL.R. 52 
All. 358: 59 MLJ.177 (P.C.) and Ramabhadrachar v. Srinivasa Ayyangar, 
(1900) LL.R. 24 Mad. 85, relied on. 

Held, however, that the plaintiff could not claim contribution with 
regard to the 5 per cent. compensation paid to the disappointed buyer. 

Bhagwan Singh v. Mashar Als Khan, (1914) I. L. R. 36 ALL 272 at 276, 
relied on. 


Second Appeal against the decree of the District Court of 
South Arcot in A. S. No. 225 of 1927 preferred against the 
decree of the Court of the Subordinate Judge of Cuddalore in 
O. S. No. 4 of 1927. 

N. S. Srinivasa Atyar and G. Jagadtsa Aiyar for appellant. 


K. Balasubrahmania Aiyar and K. Chandrasekhara Asyar 
for respondents. 





* S, A. No, 622 of 1929, 10th May, 1933. 
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The Court delivered the following 


Juvcment.—lIst defendant is the appellant in this Second 
Appeal. The suit was one for contribution against Defendants 
land 2. Three properties which we may call 4, B and C were 
owned by one Sundara Reddi who, on 28th November, 1918, 
mortgaged them to one Visvanatha Reddi. Sundara Reddi sold 
property B on ist December, 1919 and Plaintiff ultimately 
purchased it. 

Sundara Reddi was adjudged insolvent and Ist defendant 
purchased property 4 from the Official Receiver. Subsequent 
to the purchase of property A by Ist defendant a suit was filed 
on 4th December, 1923, by the legal representatives of the 
mortgagee. Inthat suit Plaintiff was 5th defendant and the 
present appellant was 2nd defendant. 

A preliminary decree was obtained which fell to the share 
of one of the mortgagee’s legal representatives. He got a 
final decree and brought all the mortgaged properties to sale. 
The properties were sold and Plaintiff paid off the entire mort- 
gage amount and got the sale set aside. This suit was brought 
by him for contribution to the extent to which theother sharers 
are liable. The trial Court gave him a decree which was con- 
firmed by the lower appellate Court. Ist defendant prefers 
this second appeal. Two grounds are taken on appeal. 

That after the passing of the order for sale the mortgage 
debt is extinguished and becomes a decree debt. Consequently 
S. 82 of the Transfer of Property Act is not applicable. 


In any case interest and the 5 per cent. compensation to 
the disappointed buyer are inadmissible. 


The trial Court has dealt elaborately with the first point 
and the lower appellate Court agrees with it. It is, however, 
unnecessary to discuss the matter here because it has been 
settled in a judgment of the Privy Council since delivered and 
reported in Ganesht Lal v. Thakur Charan Singhi. This case 
is on all fours with the present and shows that an owner of 
property getting a mortgage sale set aside under such circum- 
stances can sue for contribution for the amount which he has 
paid to satisfy the mortgage debt. Itis also authority for the 
proposition that the debt is the amount in the sale proclamation 
peun n eae ne oon 


1. (1930) L. R. 57 L A. 189: I. L. R. 52 AIL 358; 59 M.L. J. 177 (P. C). 
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so that the interest included in this amount is also payable. 
There remains only the question of the 5 per cent. compensation. 
The lower appellate Court has dealt with this briefly in para. 3 
of its judgment where it says: 

“ No authority has been cited in support of the proposition that when 
the mortgage debt has ripened into a decree and has proceeded to sale the 
subsequent accretions are beyond the pale of contribution. The subsequent 
accretions whether by way of interest or by way of costs partake of the 
character of the original debt.” 

As regards interest the Privy Council case confirms the 
view, but I cannot see how the 5 per cent. paid to the disappoint- 
ed buyer can possibly come under S. 82 of the Transfer of 
Property Act. Itis not acharge on the property and can never 
become one, because if it is not paid down the sale is not 
cancelled. S. 82 deals entirely with a charge on property and 
not with person. In any case the money does not go to the 
decree-bolder as such. There is also authority for the view 
that the 5 per cent. cannot be an item on which contribution 
can be claimed: Bhagwan Singh v. Maszhar Ali Khani. The 
poundage is allowable as a claim for contribution. Vide Rama- 
bhadrachar v. Srinivasa Ayyangar4. The appeal is allowed so 
far as contribution under the item 5 per cent. (Rs. 202-4-0) is 
concerned and is otherwise dismissed. r 


Appellant will pay and receive proportionate costs in this 
appeal and will recover proportionate costs in the Courts 
below. 


B. V. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. “Justice SUNDARAM CHETTY AND Mer. 
JustTIcE PAKENHAM WALSH. 


P. R. M. Thiruvenkatasami Naidu .. Appellani* 
(Respondent) 
v. 
K. R. P. R. A. L. Ranganathan Chettiar 
by agent Ramaswami Naidu and another .. Respondents 


(Petitioner and Respondent). 


Guardian and Wards Act (VIII of 1890), Ss. 7 and 8—Application for 
appointment of guardian—Person with whom amount deposited on behalf of 





1. (1914) LL.R 36 All 272 at 276. 2. (1900) LL.R, 24 Mad, 85. 
*A, A. O. No. 157 of 1931. 9th November, 1933. 
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a minor applying for appointment of a guardian in respect of the fund— 
Locus standi of the petitioner to file such an application—Title to the fund 
disputed—Whether Court had jurisdiction to appoint a guardien—Depost 
of the fund in Bank whether properly inade—Interesi accruing thereon whe- 
ther con remain with the deposit instead of being paid—Crwitl Procedure 
Code, S. 141 and O. 39, R. 10. 


Where 2 person, with whom a certain fund was deposited on behalf of a 
minor, filed an application to Gourt under S.7 of the Guardian and Wards 
Act, to appoint a guardian for the minor in respect of the abovementioned 
fund and the Court decided in the face of the appellant’s contention 
questioning the title of the minor to the property or fund in question that 
the minor’s natural father who was a respondent in the original petition 
should be appointed guardian of the person and property of the minor and 
also directed the amount to be placed in fixed deposit for six months in the 
local Co-operative Bank and directed as well the interest accruing on this 
sum to be paid over to the minor’s guardian, and the questions in appeal 
arose as to whether the petitioner in the Lower Court had‘locus stands to 
apply under S.7 of the Act, whether the Court had power to appoint a 
guardian in respeet of an amount the title to which was in dispute and 
whether the order directing payment of interest accruing thereon to the minor 
was properly made, 

Held, (1) that the petitioner might be deemed to have filed the petition 
as a friend of the minor within the meaning of S. 8, cl. (b) of the Act. 
Since the appellant himself had admitted in his counter that the money in 
question had been deposited in the minor’s own name with the petitioner the 
‘petition should be prima facie deemed to have been put in by the petitioner 
in the minor’s interest; 

(2) that the mere fact that the appellant disputed the minor’s rights 
was nol enough to oust the jurisdiction of the Court to appoint a guardian 
for the minor in respect of the fund. The appointment of the minor’s father 
as guardian did not in any way prevent the rival claimant from setting up his 
claim in a separate suit; 

Miri Mal v. Konshi Prasad, (1926) 93 L C. 328, followed. 


(3) that when the petitioner had offered to bring the fund into Court 
which was made the subject-matter of the Original Petition, there was 
nothing wrong if the Court had allowed that sum to be deposited as prayed 
for. If that amount had been the subject-matter of a suit, such an order 
would be permissible under R.10 of O. 39, Civil Procedure Code. By 
virtue of S. 141 of the Civil Procedure Code the same procedure could be 
adopted in a petition filed under the Guardian and Wards Act; 

(4) that the fund would remain as a deposifto the credit of the present 
Original Petition subject to the result of the suit between the minor and the 
appellant as regards title to it; and 

(5) that when the very title to the fund in Court was in dispute, the 
Lower Court should not have directed the payment of interest accruing 
thereon to the guardian of the minor. 


Appeal against the order of the District Court of Madura, 
dated the 16th day of April, 1931 and made in O. P. No. 6 of 
1931. 


C. A. Seshagiri Sastri for Watrap S. Subrahmania Atyar 
and T. P. Gopalakrishna Atyar for appellant. 


K. V. Sesha Aiyangar, T. Krishnaswami Atyangar and 
S. K. Narasiinhachariar for respondents. 
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The judgment of the Court was delivered by 
Sundaram Chetty, J—This Civil Miscellaneous Appeal 
arises out of an order passed by the District Judge of Madura 


‘in O. P. No. 6 of 1931 filed under S. 7 of the Guardian 


and Wards Act. This petition was put in.for the appoint- 
ment of a guardian for the minor, T.: Tirupathi, aged about 
14, in respectof a sum of Rs. 1,825-14-3 alleged to have 
been in deposit with the petitioner (the present 1st respondent) 
on behalf of the said minor. In this O. P..the minor’s maternal 
grandfather was added as the Ist respondent and the minor's 
natural father as the 2nd respondent. The petitioner offered to 
deposit that sum in Court and also asked the Court to. appoint 
either of the respondents as the guardian of the minor in respect 
of this particular fund on his furnishing security therefor. 
Some other prayers also were made in the aforesaid‘OQ, P. “The 
appellant contested the petition mainly on the ground that the 
money which was in deposit with the petitioner did not really 
belong to the minor, but it was the money belonging to himself. 
As regards title to this fund, there was doubtless a dispute. 
The learned District Judge without making any enquiry as to 
the ownership of the fund in question proceeded to appoint the 
2nd respondent as the guardian of the person and property 
of the minor and also directed the amount deposited by the 
petitioner to be placed as a fixed deposit for six months in the 
local Co-operative Bank. There was a further direction that the 
interest accruing on this sum should be paid over to the 
minor’s guardian. In the present appeal filed by the appellant 
(1st respondent in the aforesaid O. P.) it is contended that 
the Lower Court had no jurisdiction to appoint a guardian for 
the minor in the circumstances of this case. The first objection 
is, that the petitioner had no locus standi to apply under S. 7 
of the Act. The second objection is that when the money in 
question is not the undisputed property of the minor, the Court 
has no power to appoint a guardian in respect of a disputed 
claim, and thirdly, the order directing the deposit of the money 
in a Bank and the payment of the interest accruing thereon to 
the minor is attacked as an order which could not have been 
passed when the minor’s title to the money itself remained 
unsettled. 


As regards the first objection, we think that the petitioner 
may be deemed to have filed this petition as a friend of the 
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minor within the meaning of S. 8, clause (b) of the Act. The 
word “friend” in this clause is not defined. In the present 
case, the petitioner representing this fund to be the minor’s 
property has filed the petition in order to have a guardian 
appointed for the minor who would take charge of this fund. 
The appellant admits in his counter that this money was deposit- 
ed with the petitioner in the minor’s own name, though he 
disputes the right of the minor to thisfund. Prima facie, this 
petition must be deemed to have been put in by the petitioner 
in the minor’s interest, and we can treat this petition as having 
been filed by one who is a friend of the minor. There is, not, 
therefore, much substance in the objection that. the petitioner 
has no locus standi to file the petition. 


The question whether the fund really belongs to the minor 
or to his maternal grandfather cannot be decided in this peti- 
tion filed under S. 7 of the Guardian and Wards Act. The mere 
fact that the appellant disputes the minor’s right is not enough 
to oust the jurisdiction of the Court to appoint a guardian for 
the minor in respect of this fund. In order to enable the minor 
to have his right established to the fund in a properly framed 
suit, the appointment of a guardian may be necessary. Any 
such appointment will be conducive tothe welfare of the minor. 
The view taken by the Lahore High Court in an almost similar 
case in a decision reported in Miri Mal v. Kanshi Prasad! isin 
support of the Ist respondent’s contention. In that case, the 
application for the appointment of a guardian was resisted by 
another person who claimed to be the owner of the fund in 
deposit in respect of which a guardian was sought to be 
appointed. It is observed that it is suffigient that the minor has 
prima facie a claim to it in order to enable the Court to appoint 
a guardian. In the present case, the appointment of the minor’s 
father as guardian for his property (which, of course, is the 
fund in question) does not in any way prevent the rival 
claimant froth setting up his claim in a separate suit. When 
the petitioner offered to bring this money into Court which was 
made the subject-matter of the O. P. there was nothing wrong 
if the Court allowed this sum to be deposited as prayed for. If 
this amount were the subject-matter of a suit, such an order 
would be permissible under R. 10 of O. 39, Civil Procedure 








1. (1926) 93 L C. 328. 


R—40 


. 
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Code. .By virtue of S. 141, Civil Procedure Code, the same pro- 
cedure can be adopted in a petition filed under the Guardian 
and Wards Act. By reason of the deposit into Court there is 
no prejudice to the appellant, because the amount was depositsd 
by the petitioner of his own accord and at his risk. Any claim 
which the appellant may have against the Ist respondent for 
interest will not in any way be affected by the Court having 
ordered the investment of this fund in the Bank. The fund 
will remain as a deposit to the credit of this O.P. subject to the 
result of a suit between the minor and the appellant as regards 
the title to it. When the rights of the appellant as against the 
‘Ist respondent (petitioner) are in no way jeopardised there can 
be no reasonable objection to the money remaining in Court 
deposit. 

The order appealed against is certainly irregular in more 
respects than one. When there is no prayer for the appoint- 
ment of a guardian for the person of the minor, the Court has 
chosen to appoint the minor’s father as the personal guardian. 
When the petition itself was filed with respect to this particular 
fund as the property of the minor, the order of the Lower 
Court is in general terms, vis., that the 2nd respondent is 
appointed as the guardian of the property of the minor. When 
the very title to the fund in Court is in dispute, the Lower Court 
should not have directed the payment of interest accruing there- 
on to the guardian ofthe minor. The order of the Lower Court 
requires a material modification on account of these errors. 

In the result, the order of the Lower Court is modified and, 
in substitution for it, we pass an order appointing the present 
2nd respondent as the guardian of the property of the minor, 
vis., the fund in questidn. This sum of money and the interest 
accruing thereon should remain in deposit in Court to the credit 
of the aforesaid O. P. till the question of title to this money is 
decided by a competent Court. The discretion of the Lower 
Court as to how this fund should be invested is not in any way 
fettered by this order. In the event of the minor’s title to the 
money being established and his guardian drawing the money, 
he must first furnish security and then draw it. We make no 
order as to costs. . F i 

The memorandum of objections is dismissed but without 


RG n T Order modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KrisHNAN PANDALAI. i 


Vaidinatha Chettiar and others .. Appellants* (Defend- 
i v. ants) 
Thirumalai Reddiar .. Respondent (Plaintif). 


Promissory note—W ords in Tamil to the effect “Person liable to pay” in 
the note contain no undertaking to pay—Cowurt allowing party to amend plaint 
— Whether the opposite party was competent to object to the Courts compul- 
sion, when they were not the persons compelled to amend. 
~ An insufficiently stamped instrument of debt was described asa pro- 
missory note by the plaintiff; but subsequently, on the defendants raising the 
objection of its being insufficiently stamped, he succeeded in obtaining from 
the Court leave to amend the plaint by pleading as his cause of action an older 
promissory note of which it was said the suit note was a renewal. But this 
made the suit prima facie out of time and so the plaintiff pleaded the invalid 
note as an acknowlegment to save limitation and the lower appellate Court 
considered the suit note, though insufficiently stamped as a promissory note, 
by duty being paid upon it as an agreement along with the necessary penalty 
and so gave a decree on the footing that the plaintiff was to pay the whole 
costs theretofore incurred within a time mentioned. On the objection that the 
suit note was not a promissory note nor the Court could compel the party to 
amend the plaint except on his own application, 

Held, that the words of liability in Tamil “Qsr@és aerere’’ (person 
liable to pay) in the note were not words containing any undertaking to pay 
necessary to qualify the instrument a promissory note. 

Tirupathi Goundan v. Rama Reddi, (1897) LL.R, 21 Mad. 49: 7 M.L.J. 
291, followed, i 

That the objection by the defendants (appellants) that the Lower Court 
had no jurisdiction to compel the plaintiff to amend his plaint which should 
have been done, if at all, on his application, was misconceived, as the party to 
complain would be the person compelled to amend his plaint and not his 
opponents (appellants). 

Venkaiachella Chetti v. Narayana Aiyar, (1913) 24 M. L. J. 455 and 
Ujagar Mal v. Ramditta Mal, (1928) 111 L C 787, distinguished. 


Appeal against the decree of the Court of Small Causes at 
Trichinopoly, dated the 16th August, 1929, in Appeal No. 17 of 
1929 (Appeal No. 313 of 1928, District Court) preferred 
against the decree of the Court of the District Munsif of 
Kulithalai, dated the 31st August, 1928 in O. S. No. 229 of 1927. 


T. S.'Venkatesa Aiyar, G. Ramakrishna Aiyar and 


C. Srinivasachari for appellants. 

K. G. Srinivasa Atyar for respondent. 

The Court delivered the following 

JUDGMENT.—The appeal is by the three defendants, bro- 
thers, against a decree made by the learned Subordinate Judge of 
Trichinopoly awarding the respondent (plaintiff) a decree on 
the instrument, Ex.A, described as a promissory note and dated 
20th June, 1924 for Rs. 884. The respondent was an endorsee 


*S. A. No. 954 of 1929. - 23rd November, 1933. 





Vaidinatha 
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for collection from the payee Lakshmi Ammal. The case had 
a curious history. Asa promissory note, the instrument was 
insufficiently stamped. Thereupon the plaintiff first pleaded 
that it was lost. On the defendants raising the objection that 
it was not lost but that the truth was that it is inadmissible being 
insufficiently stamped, the plaintiff produced the paper but 
succeeded in obtaining from the Court leave to amend the plaint 
by pleading as his cause of action the promissory note, Ex. C, 
dated 25th June, 1921, of which it was said Ex. A wasa renewal. 
But this made the suit prima facie out,of time and so the plain- 
tiff pleaded that the invalid promissory note furnished an 
acknowledgment to save limitation. The District Munsif held 
that Ex. A is inadmissible as a promissory note and that it did 
not contain any sufficient acknowledgment of the previous debt 
under Ex. C and so he dismissed the suit. On appeal, the 
learned Subordinate Judge of Trichinopoly upheld the Munsii’s 
view as to Ex. A not containing any acknowledgment of the 
old debt under Ex. C, but he yielded to the argument of the 
appellant (plaintiff) that Ex. A is not a promissory note at all 
but an instrument capable of being made admissible though 
insufficiently stamped as a promissory note by duty being paid 
upon it as an agreement along with the necessary penalty. He 
gave a decree on this footing on terms that the plaintiff was to 
pay the whole of the costs theretofore incurred within a time 
mentioned. It is now stated by the respondent that he has ful- 
filled the terms, that is, deposited the costs in the Lower Court. 
The appellants’ argument is twofold: first, that Ex. A is a pro- 
missory note and not an agreement which can be made admissi- 
ble by payment of stamp duty and penalty, and (2) that the 
lower appellate Court*had no authority to order or to allow a 
re-amendment of the suit which had been once amended so as 
to re-convert it into one based on Ex. A. On the first point as 
to what Exhibit A really amounts to, the learned Judge has 
referred to a decision in Tirupathi Goundan v. Rama Reddil, 
where, as in this case, instead of the usual undertaking which 
should be contained in a promissory note “I shall pay or I under- 
take to pay etc.” the words of liability were “I am liable to 
pay,” a Bench of this Court held that such an instrument does 
not contain any undertaking to pay and so held it was not a 
promissory note. No doubt, another Bench in Muthu Sastrigal 








1, (1897) LL. R. 21 Mad. 49: 7 M. L. J. 291, 
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v. Visvanatha Pandara Sannadhi! reserved their opinion about 
this case but neither they nor any other Bench has overruled it 
or dissented from it. Although, if I were competent, I would 
have my own views on the subject, I am bound by this decision. 
In this case in Ex. A the words of liability are Qs1@äs 
Reret (person liable to pay) and then follows the signature. 
The words are like those in Tirupathi Goundan v. Rama 
Reddi’s case®in the respect there is no undertaking to pay 
except the one which is to be implied from all acknowledg- 
ments which, according to the view of the English law, for 
certain purposes imply a promise to pay. I will accept the 
decision as binding on me for this case. 

On the second point, the objection is misconceived because 
the appellants who now object to the amendment object that the 
Lower Court had no jurisdiction to compel the respondent to 
amend his plaint which should have been done, if at all, only on 
his application. The party to complain is the person who is 
being compelled to amend the plaint, and not the opponent. So 
far as the person alleged to be compelled (the respondent) is 
concerned, he does not complain; on the contrary, he has 
acquiesced in it and taken advantage of it by paying costs on 
condition of having his decree. Therefore, it does not lie in the 
mouth of the appellants to complain. The cases cited before 
me on the point that the Court has no jurisdiction to compel 
amendment except on the application of the party who wants it, 
namely, VenkatacheHa Chetti v. Narayana Aiyar3 and Ujagar 
Mal v. Ramditia Mal4, were both cases in which the party 
complaining was the party compelled. 

Lastly, the contention that the Court should not have allowed 
the re-conversion of the suit by amendment into one based on 
Ex. A because it deprived the appellants of a plea of limitation, 
is equally unfounded, because the suit was originally brought on 
Ex. A and, if there was no plea of limitation on that day, the 
re-conversion of the suit by amendment did not deprive the 
appellants of any plea of limitation which they did not possess. 
The appeal therefore fails and is dismissed with costs. The 
memorandum of objections is also dismissed with costs. 


K. C. Appeal dismissed. 





1, (1913) LL. R 
(1897) L L. R. 21 J. 291. 
3. (1913) “Mt L. J. 455. 4. Meia; 111 I. C. 787. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_ Present :—Mr. Justice BarpswELL. 
Ratnam Mudaliar .. Petitioner*® (Accused), 


_ Criminal Procedure Code (V of 1898), S. 436—-Sxb-Divisional Magis- 
trate discharging accused punishable for offence under S. 304-A, Indian Penal 
Code—Disirict Magistrate taking up the case om his own motion under 
S. 436, Criminal Procedure Code, after enquiry and holding triai—Whether 
proper. ` 

Where a case of punishable offence under S. 304-A, Indian Penal Code, 
originally came before x Sub-Divisional Magistrate who discharged the 
accused, but the District Magistrate thereupon took up the case on bis own 
motion under S. 436, Criminal Procedure Code and after notice to the accused 
decided that a further enquiry should be held and that that enquiry should be 
held by himself and did frame a charge against the accused after enquiry 
and convicted him, and the question arose whether the action of the District 
Magistrate was proper, | 

Held, that when a further enquiry was made whether by the District 
Magistrate or by a Magistrate subordinate to him, the Magistrate who held 
that enquiry could, if he found sufficient grounds for so doing, not only frame 
a charge but proceed to hold atrial. 


Noarayanaswomi Naidu, In re, (1909) LL. R. 32 Mad. 220: 19 M. L. J. 
157 (F. B.), judgment of Sankaran Nair, J., referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Chittoor Division in 
Criminal Appeal No. 18 of 1933 preferred against the judgment 
of the Court of the District Magistrate of Chittoor in C. C 
No. 4 of 1933. i 

C. P. Connell for D. A. Shanmugasundaraswams for peti- 
tioner. , 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orprr.—The petitioner has been convicted by the District 
Magistrate of Chittoor bf an offence punishable under S. 30¢-A, 
Indian Penal Code and sentenced to six months’ rigorous 
imprisonment. On appeal the conviction and sentence have been 
confirmed by the Sessions Judge. The case originally came 
before the Sub-Divisional Magistrate of Chittoor who discharged 
the accused. The District Magistrate thereupon took the case 
up on his own motion under S. 436, Criminal Procedure Code 
and after notice to the accused decided that a further enquiry 
should be held and that that enquiry should be held by himself. 
After the enquiry.he framed.a charge against the accused and 








*Cr. R. C. No. 350 of 1933... - st 8th January, 1934. 
(Cr, R. P..No. 330 of 1933.) as - 
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convicted him. It has not been said that there was anything 
improper in the action of the District Magistrate in directing 
the further enquiry. But Mr. Connell has argued that. the 
District Magistrate should have done no more than frame a 
charge against the accused and then should have had the case 
tried by another Magistrate and that by S. 436 all that the 
District Magistrate is empowered to do so is to hold “any 
further enquiry”. On these grounds he contends that it is not 
proper for the District Magistrate after the charge has been 
framed to proceed to try the case. S. 436 indeed says nothing 
about any trial. It is equally silent as to this whether the 
further enquiry is to be made by the District Magistrate himself 
or it is to be ordered by him to be made by some Magistrate 
who is subordinate to him. In these circumstances it seems 
clear to me that the commonsense point of view is to be adopted, 
namely, that when the further enquiry is made, whether by the 
District Magistrate, or by a Magistrate subordinate to him, the 
Magistrat~ who holds that enquiry can, if he finds sufficient 
ground’, or so doing, not only frame a charge but also proceed 
to hotd4a trial. This very thing has been decided in Narayana- 
swan Naidu, In rel to which Mr. Connell has directed my 
attention and is expressly stated in the judgment of Sankaran 
Nair, J. although that learned Judge differed on other points 
from the other two learned Judges, who constituted the Full 
Bench, that were responsible for that decision. The petition 
must therefore fail on that point.. I should mention that no 
objection was made to the further enquiry being made by the 


District Magistrate. On the contrary a preference was - 


expressed that he should hold it if he found any further 
enquiry necessary. ° 

As to the facts, the petitioner (accused) was driving a 
motor car which belonged to his master, P. W. 2. P. W. 2 was 
in the back seat and a clerk of P. W. 2 was in the front seat 
besides the accused who was driving the car. The car had left 
Bangalore at 6-30, i.e., in the evening, and after a short halt: at 
Kolar went on to Chittoor in the centre of which near the Post 
Office the accident occurred. This was at 12-30 a.m. At this 
point the car went off the road and dashed headlong into a tree 
with the result that the clerk Venkatramiah was killed. The 





.1. (1909). L L. R. 32 Mad. 220: 19 M. L. J. 157 (F..B.). 
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learned Judge in the appellate judgment bas put the matter as 
follows :— 

“I take it that a person driving a motor car is under a duty to control 
that car, and that he is prima facie guilty of negligence if the car leaves the 
road and that it is for the person driving the car to explain the circumstances 
under which the car came to leave the road. Those circumstances may be 
beyond control, and may exculpate him, but in the absence of such circum- 


stances, the fact that the car left the road is evidence of negligence on the 
part of the driver.” 


That this is a proper statement of the case and should be so 
regarded is not disputed and it is in my view perfectly correct. 
Now the explanation given by the accused is that the lights 
suddenly went out and that the car left the road and dashed into 
the tree before he had time even to apply the brakes. This 
explanation I find it impossible to accept. It was not given by 
the accused immediately after the accident, although he was 
perfectly able to speak. It was not forthcoming till two days 
later. There is nothing to suggest that there was anything 
wrong with the lighting of the car. As has been shown by a 
photograph that has been exhibited, the road at the point where 
the accident took place is a broad road and the accused’s own 
statement is that the car was going about 25 miles an hour. 
P. W. 1 who gives evidence as an expert made some statement 
to the Sub-Divisional Magistrate that when the car was going 
at that speed and lights suddenly went out such an accident 
as that which had happened might occur in the twinkling 
of an eye. But this statement he did not adhere to before 
the District Magistrate. There he said that 


“at 25 miles per hour, I could bring a car to a halt in its own length if 
it had 4 wheel brakes in good order” 


and this is a fact that must be well known to any one who 
is accustomed to driving a car. There is no question here of 
the brakes being otherwise than in good order. The explanation 
therefore given by the accused cannot be accepted. The result 
is that it must be taken that the car went off the road and that 
a fatal accident occurred owing to the negligent way in which 
he was driving it, probably owing to the fact that he was very 
sleepy. There is some evidence that sodn after the accident he 
was smelling of drink and there was a bottle of whisky in the 
car. But there is no reason whatever to suppose that he was 
the worse for drink and if he had taken any whisky, it was 
probably merely to fortify himself in his tired condition. 
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I take it then that it was a case of negligent driving and 
that drink does not come into the question. The negligence has 
been established and the convictions therefore perfectly correct 
and has to be confirmed. There are, however, some extenuating 
circumstances. During each. of the two previous days the 
accused had driven fairly long distances. On one day he had 
driven 141 miles and on the next day he had driven 153 miles 
from Tirupathi to Bangalore only arriving at Bangalore at 
2-30 a.m. At the time of the accident he had driven about 110 
miles and it was past midnight. It may well be that he was very 
sleepy and tired; but when he was in such a condition he ought 
to have declined to drive the car and should have stopped. 
There is, however, some reason for thinking that he was afraid 
of doing so as his master P. W. 2 might get angry. They were 
on their way to Tirupathi, 40 miles or so from Chittoor, and 
naturally P. W. 2 would have been anxious to get home as soon 
as possible. In these circumstances I reduce the sentence to one 
of four months’ rigorous imprisonment and otherwise dismiss 
this petition. 

Ke, —_— Sentence reduced. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 

PRESENT :—Lorp MACMILLAN, SR JOHN WALLIS AND SIR 
GEORGE LOWNDES. 


Jagannath and others ~ .. Appellants* 


v. 
Shri Nath and others .. Respondents. 


Hindu Law—Alienation—Jotnt family property—Sale effected for 
family necessity and for payment of vendor's antecedent debts—Reasonable 
enquiries by vendee as to existence of necessity—Collustve sust to set aside 
sale-—Delay in swing, effect of. è 

In a suit by the sons and grandsons of a Hindu vendor to set aside a 
sale of joint family property, 

. Held, on the evidence, 

(1) that the defendant-vendee acted honestly and made due enquiries 
from the vendor's creditors as to the existence of the necessity for the sale; 

(2) that having regard to the great lapse of time (the suit being brought 
on the last day of limitation), the vendee could not be expected to give strict 
proof of necessity as to each item of the sale consideration; 

(3) that the suit was clearly a collusive one and the minor plaintiffs 
were merely figure-heads, the real plaintiffs being the defendants Nos.4 and 5 
(one of the sons and grandsons of the vendor), who were impleaded as pro 
forma defendants and who had deliberately ‘withheld their evidence, which 
would have shown how the rest of the consideration was applied; and 


*P.C. Appeal No. 31 of 1932. 18th December, 1933. 
Allahabad Appeal No. 3 of 1930. . 


R—41 
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(4) that the sale being effected for family necessities and for the pay- 
ment of the vendor’s antecedent debts, was binding on the joint family, and 
the suit should therefore be dismissed. 


Gauri Shankar v. Jiwan Singh, (1927) 53 M.L.J. 786: 32 C W. N. 257 
(P.C) and Mastt Ullah v. Damodar Prasad, (1926) L.R. 53 I.A. 204: ILR. 
48 A. 578: 51 M.LJ. 792 (P.C), followed. 


Judgment of the High Court, Allahabad, reported in Sri Nath v. 
Jagannath, (1930) LL.R. 52 All 391, reversed. 

Appeal No. 31 of 1932 froma decree of the High Court, 
Allahabad, dated the 18th November, 1929, which varied a 
decree of the Subordinate Judge of Allahabad, dated the 4th 
December, 1924. 


The facts of the case are sufficiently stated in their Lordships’ 
judgment and in the judgment of the High Court reported in 
LL.R. 52 All. 391. 


J. M. Parikh for respondents took the preliminary objec- 
tion that the appeal was not competent. The High Court, in 
granting leave, found that the value of the property at the date of 
the suit and at the date of the petition for leave to appeal was 
Rs. 11,500 and Rs. 12,500, respectively, but it is submitted that 
under S. 110, Civil Procedure Code, the value of the subject- 
matter of the suit in the Court of First Instance is not the value 
of the property sold at the time of the suit but that it is the consi- 
deration, in this case Rs. 6,000, paid for the property. It is. 
further submitted that the amount or value of the subject-matter 
in dispute on appeal to His Majesty in Council is Rs. 2,654, the 
amount for which the High Court held that there was no legal 
necessity. 

Their Lordships overruled the objection. 

Wallach and W., Dutt for appellants.—The appellant-vendee 
‘having acted in good faith and after due enquiries as to the 
existence of the necessity’ the sale ought to be upheld in toto: 
Sri Thakur Ram Krishna Murajs v. Ratan Chandi, Gauri 
Shankar v. Jiwan Singh3, Hunoomanpersaud’s Cases, Sri Krishan 
Das v. Nathu Ram4 and Ram Sunder Lal v. Lachhmi Narain, 


Parikh for respondents submitted that the High Court were 
right in their finding that the vendee had failed to prove that he 
had made sufficient enquiries to satisfy himself that Rs. 6,000 





1. (1931) L.R. 58 I.A. 173: LL-R. 53 A. 190: 61 M.L.T.665 (P.C), 
2 (1927) 53 M.L.J. 786: 32 CW.N. 257 (P.C.). 
- 3. (1856) 6 M.I.A. 393. 
4, (1926) L.R $4 I.A. 79: LL.R. 49 AIL 149: 32 rie ek 720 (P.C.). 
5. (1929) LL.R. 51 All. 430: 57 MLJ. 7 (P. C). 
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were required for legal necessity. The onus probandi was PLC. 
undoubtedly on the vendee: Amarnath Sah v. Achan Kuarl, 
[Their Lordships commented on the fact that the suit was v. 
brought on the last day of limitation. ] Shri Nath.. 
No reply was called for. 
18th December, 1933. Their Lordships’ judgment was 
delivered by 
Sm Joan Wa xis.—This is a suit of the usual character’ aie 
to set aside a sale of joint family property by one Mathura 
Prasad, from whom the plaintiffs and the fourth and fifth 
defendants are descended, as shown in the following pedigree :— 


MATHURA Prasan (died 1918). 
I 


Basdeo Sidh Narain Ram Pratap (Deft. No. 4) 
(died 1895). (died 1919). (died 1931). 
t wr 


3 Sons (Plffs. 9, 10 and 11). 


| 
Batuk Raghu Nath 
(Pif. No. 7). (PI. No. 8). 


| 
Bisheshar Nath a. Nath Shri Nath 
ca 1905). (Deft. pa 5). (PI#. No. 1). 


aa A a ai peaa] 
Jagtamba Ramanand Satdeo Gayetri Suba Lal 
Prasad (P1Iff. No. 3). (PLE No. 4). Prasad (PIE. No. 6). 
(PIF. No. 2). (PIE. No. 5). 7 


It was alleged in the plaint that Jagannath, the first defend- 
ant, had induced Mathura Prasad, who was blind and deaf and 
a very old man, to execute a sale deed in his favour on the 13th 
September, 1910, of zemindart property belonging to the joint 
family, and worth about Rs. 10,000, without any lawful neces- 
sity, for an inadequate consideration of Rs. 6,000, which was 
in great part fictitious. It was also alleged that he had cleverly 
induced the fourth and fifth defendants, Ram Pratap, onè of 
Mathura’s sons, and Bhairon Nath, one of his grandsons, to 
witness the sale deed by tempting and misleading them. 





1. (1892) L.R. 19 TA. 196: TLR. 14 AIL 420 (P.C). 
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The first defendant in the written statement filed on behalf 
of himself and his minor sons, the second and third defendants, 
denied that the property was joint family property, and alleged 
that the sale deed had been executed by Mathura for the pay- 
ment of antecedent debts and for the lawful necessities of the 
joint family by the advice of, and in consultation with, his son, 
Ram Pratap, and his grandson, Bhairon Nath, the fourth and 
fifth defendants. Rs. 6,000 was a fair and proper price, and 
none of the consideration was fictitious. The sale had not been 
questioned during the lifetime of Mathura, the vendor, who had 
survived for nine years, and the suit, which was filed on the last 
day before it would have become statute-barred, was barred by 
acquiescence. The chief reason for bringing it was that 
Jagtamba Prasad, the second plaintiff, had recently passed the 
muktarship examination and begun to carry on litigation. 


None of the plaintiff’s family who knew anything about 
the sale or the circumstances attending it were put into the box. 
Only three witnesses were called for the plaintiffs: of these, 
the first plaintiff, Sri Nath, had been living elsewhere for seven 
or eight years before the sale, and the second plaintiff, the 
aforesaid Jagtamba, was only twelve at the date of the sale. 
They and another witness gave evidence that the suit property 
was ancestral. : 


Jagtamba also deposed that Mathura was blind and deaf 
for some years before the execution of the sale deed. In cross- 
examination he stated that Mathura’s sons, Sidh Narain, who, 
according to the plaint pedigree, was 38 at the date of the sale, 
Ram Pratap, who was 36, and his grandson, Bhairon Nath, who 
was 26, had never made any attempt to get back the property. 
He himself had instituted this suit within a year of his begin- 
ning to practise as a mukhtar, but could not say why Ram 
Pratap and Bhairon Nath, who were the eldest members of the 
family, had not joined as plaintiffs, as he had never asked 
them. Nor could he say how they were induced and tempted 
to witness the sale deed, as alleged in the plaint. He had 
inquired, but had been told it was a secret. 


Their Lordships have set out this evidence because, in their 
opinion, it has an important bearing on the case which has not 
been noticed in the judgment of the High Court, which reversed 
the judgment of the Subordinate Judge and decreed the suit. 
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The sale deed (Exhibit A) set out that Rs. 900 had been 
paid in cash, and both Courts found that the money was obtain- 
ed for necessary purposes. Adding Rs. 119 for registration 
expenses, there remained a balance of Rs. 4,981, which was left 
in deposit with the vendee to be paid to species CoO 
under six heads :— 


(1) A mortgage, dated the 4th October, 1907, executed by 
Mathura Prasad in favour of Suraj Pratap and others.. 1,180 
(2) Debts due to Suraj Pratap, his brother, Krishna Dat, 
and his father, Sheo Garul Ram, under unregistered 
bonds in respect of interest due on the above bond, item 


No. (1) 1,370 
(3) A debt due to Prabhu Nath, Pribmin, on the basis of un- 

registered bonds .. 325 
(4) A debt due to Parmeshar in respect of an unregistered 

bond in Hindi 950 
(5) A debt due to Kedar ‘Nath in respect of an unregistered 

bond in Hindi 675 


(6) A debt due to Jamuna Datt in expect of unregistered 
bonds . 481 


The High Court dowel items 1 and 5 and so aii of 
item 2 as represented interest due under the mortgage mention- 
ed in item 1. The balance due under item 2 was said to have 
been borrowed in separate sums, which were included in the 
unregistered bond for Rs. 1,370. 


As regards items 3, 4 and 5, it was also recited that they 
were due by the vendor under unregistered bonds, and that the 
vendee was to take back these bonds executed by the vendor and 
keep them as authority. When, however, the defendant came 
to pay these debts it turned out that there were no such unre- 
gistered bonds executed by the vendor for the amounts specified, 
but bonds or promissory notes for smaller sums, making up the 
totals, some of them executed by Mathura Prasad himself or by 
him and his son, Ram Pratap. These sums the High Court 
allowed, but they disallowed a sum of Rs. 2,654 vouched by 
bonds and promissory notes executed by Ram Prasad or 
Bhairon Nath, the third and fourth defendants. Two trifling 
sums vouched by documents executed by Bhairon’s brother, 
Shri Nath, and Batuk may be disregarded. 


In September, 1910, when the sale deed was executed, 


Mathura Prasad, according to the plaintiffs’ own case, was an 
old and infirm man with a large undivided family. ' In the sale 
deed, which was witnessed by Ram Pratap and Bhairon Nath, 
Mathura Prasad states. that he was. hard pressed for money to 
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pay the debts which he had incurred and to provide for im- 
pending household necessities, and that, as there was no other 
conceivable way of paying his creditors, he had resolved to sell 
this semindari property. 

There is the uncontradicted evidence of the first defendant 
that the sale was settled at a meeting with Mathura Prasad, in 
which third and fourth defendants took part. This was only 
natural, as on Mathura’s death, which could not belong delayed, 
they and their children would become entitled to nearly half of 
the joint family property, Ram Prasad’s branch to one-third, 
and Bhairon’s to one-ninth. There is therefore every reason to 
believe that they not only witnessed the sale deed, but helped to 
bring it about and approved of it. Mathura’s own borrowings, 
with and without Ram Pratap, show. that he was in impecuni- 
ous circumstances and constantly borrowing for the necessities 
of his large family. As it became more difficult for him to 
get about, it was only natural that he should send Ram Pratap 
or Bhairon instead of going himself, and not very surprising 
that the lenders should get promissory notes from them which 
might afterwards be included in a registered bond executed by 
Mathura himself. 


The first defendant says that he took care to inquire of all 


` the creditors whether the debts were really due by Mathura 


Prasad, and was told that they were. The fact that he stipu- 
lated that he should see himself to the application of this part 
of the consideration, and get back and retain as vouchers the 
documents held by the creditors, shows that he was fully alive, 
to the risks necessarily incident to a transaction such as this and 
anxious to provide against them. In their Lordships’ opinion 
these facts raise at least a prima facte case that the sale was 
effected for family necessities and for the payment of 
antecedent debts due by Mathura and so was binding on the 
joint family. 

In Gauri Shankar v. Jiwan Singh! Lord Shaw made the 
following. observations :— 

“He [the Subordinate Judge] adds this pregnant remark: ‘It is also to 
be considered that the suit has been brought long after the execution of the 
sale deed, when it is not easy for the vendees to adduce strong and perfectly 


satisfactory evidence about each item of the sale consideration.” These 
views of the Subordinate Judge have the approval of their Lordships.” 





1. (1927) 53 M. L. J. 784: 32 C. W. N. 257 (P.C). 
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In Masit Ulak v. Damodar Prasad1, where the plaintiff 
sought to set aside a sale of joint family property by his great 
grandfather and his father was impleaded as a defendant and 
did not give evidence, though as the man who had used the 
largest part of the consideration money for the disbursement of 
ancestral debts he could have told in his evidence how the sum 
of Rs. 2,000 was applied, it was held, as stated in the headnote, 
that the suit should be dismissed, as the plaintif was liable for 
his great grandfather's ancestral debts, and the father, who was 
in collusion with his son, bad deliberately withheld his 
evidence, which would have shown how the rest of the consi- 
deration was applied. The present case is even stronger. Ram 
Pratap and Bhairon Nath, the fourth and fifth defendants, are 
the eldest members of the family and heads of their respective 
branches, which are entitled to nearly one-half of the joint 
family properties. They were Matbura’s right-hand men and 
borrowed practically all the money which has been disallowed 
by the High Court, and are therefore in a better position than 
anyone else to say whether it was applied for the necessary 
purposes of the family. They have allowed their children, who 
are all minors but one, to figure as plaintiffs and have them- 
selves been impleaded as the fourth and fifth defendants. They 
have not gone into the box in support of the plaintiffs’ case, in 
which they are so largely interested. Possibly to provide them 
with some sort of excuse for not doing so, they bave been 
charged in the plaint with fraud in bringing about the execution 
of the sale deed which they witnessed. No evidence of any 
fraud on their part was given at the trial, and the second plain- 
tiff stated he could not say wherein the fraud consisted, as he 
had been told it was a secret. ? 

In these circumstances their Lordships have no hesitation 
in holding that this also was a collusive suit, and that the 
conduct of the fourth and fifth defendants affords ample corro- 
boration of the other evidence that this sale was effected for 
necessary family purposes. They are therefore of opinion that 
the appeal should be allowed, the decree of the High Court 
reversed, and the decree of the Subordinate Judge restored, 
and they will humbly advise His Majesty accordingly. The 


1. (1926) L.R 53I. A. 204: LL.R. 48 A. 578: 51 M. L. J. 792 (P. C). 


Sir John 
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plaintiff-respondents will pay the appellants’ costs both here 
and in the High Court. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: H. S. L. Polak & Co. 
K. J. R. Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
the North-West Frontier Province.] 
PresENt:—Lorp THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Nawab Major Mohammad Akbar Khan .. Appellani* 
v. 
The Court of Wards and others .. Respondents. 


Punjab Land Revenue Act (XVII of 1887), S. 15—Application for 
review preferred beyond time—Su ficient cause for delay. 


Where, on an application for review preferred beyond the period of 
90 days prescribed by S. 15 of the Punjab Land Revenuo Act, 1887, the 
Revenue Commissioner reviewed and set aside an order passed by his 
predecessor in office, 


Held, that it must be assumed that the Revenue Commissioner, before 
entertaining the application, was satisfied that there was sufficient cause for 
the delay. 


Appeal No. 8 of 1932 from a decree of the Court of the 
Judicial Commissioner, North-West Frontier Province, dated 
the 13th January, 1931, which affirmed a decree of the District 
Judge of Peshawar, dated the 22nd April, 1930 and dismissed 
the plaintiff-appellant’s suit for pre-emption. 

De Gruyther, K.C. and Wallach for appellant submitted that 
the order of the Revenue Commissioner of 23rd February, 1930, 
cancelling the sale, wa without jurisdiction. 

Parikh for respondents —The Civil Courts have no right to 
question the propriety of the Revenue Commissioner’s action 
in cancelling the sale, vide S.21 of the Punjab Land Alienation 
Act, 1900, which provides that “A Civil Court shall not have 
jurisdiction in any matter which the Local Government or a 
Revenue Officer is empowered by this Act to dispose of. No 
Civil Court shall take cognizance of the manner in which the Local 
Government or any Revenue Officer exercises any power vested in 
it or in him by or under this Act”. 

De Gruyther, K.C., replied. 





*P. C. Appeal No. 8 of 1932. . 13th December, 1933. 
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13th December, 1933. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—In the present suit the appellant 
claims pre-emption of certain agricultural land, which forms 
part of the estate of Khan Fateh Mohammed Khan of Mardan, 
which has been under the management of the Court of Wards 
since 1927. The appeal is taken from the decree of the Court 
of the Judicial Commissioner, North-West Frontier Province, 
dated the 13th January, 1931, affirming a decree of the District 
Judge, Peshawar, dated the 22nd April, 1930, which dismissed 
the appellant’s suit. 


The appellant’s claim of pre-emption was based on a regis- 
tered sale deed of the lands in suit dated the 15th January, 
1929, executed by the Manager, Court of Wards of the estate 
of Fateh Mohammed Khan, in favour of the second and third 
respondents as vendees, who, along with ‘the first respondent, 
were impleaded as defendants in the suit. The appellant 
claimed to have a right of pre-emption on the grounds stated 
in the plaint. On behalf of the Court of Wards it was stated 
in reply to the plaint that the sale had been cancelled by the 
Revenue Commissioner, and, on the Ist April, 1930, a prelimi- 
nary issue was settled by the District Judge, viz., “In view of 
the cancellation of the sale by the Revenue Commissioner, can 
the suit still lie?” Both the Lower Courts have held that the 
cancellation was valid and effective and that the suit does not 
lie. 


The only issue in the appeal is whether the Lower Courts 
were right in so finding. 


The offer to purchase the lands ïn suit was made to the 
Court of Wards by the second respondent, who is a non-agri- 
culturist and a money-lender, and certain statutory sanctions 
were necessary to a valid sale. Under the Punjab Court of 
Wards Act (Act II of 1903), S.4 (1), as applied to the North- 
West Frontier Province by Regulation V of 1904, S. 2, the 
Revenue Commissioner is the Court of Wards for the Province. 
By a Rule (Notification No. 1708, R. 13), made under S. 54 of 
the Court of Wards Act, no portion of the beneficial interest of 
the ward is to be alienated without the sanction of the Court of 
- Wards. In the second place, under S. 3 (2) of the Punjab 
Alienation of Land Act (Act XIII of 1900), which applies to 

R—42 
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the North-West Frontier Province, the proposed alienation of 
land could not “take effect as such unless and until sanction 
is given thereto by a Deputy Commissioner.” Lastly, under 
S. 19 (viii) of Revenue Circular No. 39, dated the 12th 
September, 1912, no Deputy Commissioner is to give his 
sanction to an alienation to a money-lender on his own autho- 
rity, but is to send the file to the Revenue Commissioner and 
“ask his permission to give sanction”. This is clearly a matter 
of Departmental administration. 


' On the 30th December, 1928, the Deputy Commissioner, 
Peshawar, wrote to the Revenue Commissioner, North-West 
Frontier Province, Peshawar, recommending the proposed sale 
to the second respondent and asking for his sanction to the 
sale under S. 19 (vii) of Revenue Circular No. 39, and also 
under Notification No. 1708, cl. (13). This latter sanction was 
required from the Revenue Commissioner in his capacity as 
Court of Wards. It will be noted that the third respondent, 
though included in the sale-deed as a vendee, was not mentioned 
in that letter, but no point has been made in respect of that 
fact. l 

On the 7th January, 1929, the Revenue Commissioner wrote 
to the Deputy Commissioner sanctioning the sale, and on the 
14th January, 1929, the Deputy Commissioner made an order 
sanctioning the sale by registered sale-deed. On the 15th January, 
1929, the sale-deed was executed and registered. The present 
appellant appealed against the orders dated the 14th January, 
1929, and the 7th January, 1929, sanctioning the sale by a regis- 
tered deed dated the 15th January, 1929, in respect of the lands 
in suit, and claimed “reversal of the above order by sanctioning 
a fresh sale in favour of the appellant,” on the ground of insuffi- 
cient notification. By order dated the 2nd May, 1929, the 
Revenue Commissioner found that the sale was sufficiently 
notified and dismissed the appeal. 


On the 25th July, 1929, the present appellant presented an 
application for review of the Revenue Commissioner’s orders 
dated the 7th January,.1929 and the 2nd May, 1929. The relief 
asked for was that “the orders, dated 2nd May, 1929 and 7th 
January, 1929, according sanction to this sale may kindly be 
reviewed and the sanction to the sale be withdrawn and the land 
be ordered to be sold to the petitioner or another agriculturist”’. 
Atthe same time a similar application was presented by Sarfaraz 
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Khan, brother of the ward, and the two applications were heard 
and disposed of together by the Revenue Commissioner, who, 
by order dated the 23rd February, 1930, reviewed the orders of 
the 2nd May, 1929, and the 7th January, 1929, and cancelled the 
sale. 

The appellant had instituted the present suit on the 13th 
January, 1930, some weeks before the issue of the Revenue 
Commissioner’s order of the 23rd February, 1930. Sarfaraz 
Khan had also instituted a similar suit, which was dealt with 
along with the present suit and in which similar decrees were 
pronounced, but Sarfaraz Khan has not appealed from the decree 
of the Court of the Judicial Commissioner. 

The appellant challenged the validity of the Revenue Com- 
missioner’s order of the 23rd February, 1930, on two grounds, 
His first contention was that the land in suit was within the 
limits of Mardan notified area, and that the Notification of the 
8th January, 1925, exempting municipalities in the North-West 
Frontier Province from the operation of the provisions of the 
Punjab Alienation of Land Act, 1900, applied to the said notified 
area, with the consequence that the Revenue Commissioner had 


no jurisdiction under that Act to make either the order of the . 


2nd May, 1929, or the order of the 23rd February, 1930. Their 
Lordships have no difficulty in rejecting this contention, for the 
reasons stated by the Court of the Judicial Commissioner. 

The second contention of the appellant, which has been 
stated for the first time at the hearing before this Board, chal- 
lenged the competency of the order of the 23rd February, 1930, 
on the ground that the order of the 2nd May, 1929, was a review 
by the Revenue Commissioner of the Revenue Commissioner’s 
order of the 7th January, 1929, and that any further review 
was incompetent. 

In their Lordships’ opinion, this contention proceeds on an 
erroneous view of the orders of the 7th January, 1929, and the 
2nd May, 1929. In the first place, it seems clear that any 
question of appeal or review arises only in respect of proceedings 
under the Alienation of Land Act, and not in respect of the 
Revenue Commissioner’s sanction as Court of Wards. The 
provisions of the Punjab Land Revenue Act (Act XVII of 
1887) as to appeal and review are made applicable to proceedings 
of Revenue-officers under the Alienation of Land Act by S. 19 
of the latter Act. Under S. 13 (b) of the Land Revenue Act 
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an appeal will lie from the order of the Deputy Collector to the 
Revenue Commissioner within the time prescribed by S. 14. 
The power of review is conferred by S. 15, which, so far as 
material, provides as follows :— 


15. (1) A Revenue-officer may, either of his own motion or on the 
application of any party interested, review, and on so reviewing modify, 
reverse or confirm any order passed by himself or any of his predecessors in 
office: 


Provided as follows :— 


(b) An application for review of an order shall not be entertained 
unless it is made within ninety days from the passing of the order, or unless 
the applicant satisfies the Revenue-oficer that he had sufficient cause for not 
making the application within that period. 


The appellant maintained that the Revenue Commissioner’s 
order of the 2nd May, 1929, reviewed the order of his pre- 
decessor dated the 7th January, 1929, and that thereby the power 
of review was exhausted, so that it was incompetent for the 
Revenue Commissioner to review these orders of his two 
predecessors by his order of the 23rd February, 1930. 


As already indicated, this contention proceeds on an 
erroneous view of the Revenue Commissioner’s sanction to the 
sale given on the 7th January, 1929. This sanction was 
two-fold. 


In the first place, it gave the statutory sanction by the 
Court of Wards under Notification No. 1708, cl. (13). In the 
second place, it gave the Revenue Commissioner’s administrative 
permission under S. 19 (viii) of Revenue Circular No. 39 to 
the Deputy Commissioner to give his statutory sanction to the 
sale under S. 3 (2) of the Alienation of Land Act. The right of 
appeal or review under the Land Revenue Act only affected the 
vorder made by the Deputy Commissioner on the 14th January, 
1929-—after he had obtained the permission of the Revenue 
Commissioner—giving his sanction to the sale under S. 3 (2) of 
the Alienation of Land Act. Quite correctly, the application of 
the present appellant, on which the Revenue Commissioner’s 
order of the 2nd May, 1929, was made, took the form of an 
appeal against the Deputy Commissioner’s order of the 14th 
January, 1929, though he also included the order of the 7th 
January, 1929. 


In that view, the present appellant’s application for review 
dated the 25th July, 1929, and the order made thereon dated the 
23rd February, 1930, were perfectly competent. Although the 
application was made more than ninety days after the date of 


» 
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the order of which review was sought, it must be assumed that 
the Revenue Commissioner, before entertaining it, was satisfied 
that there was sufficient cause for the delay. In the course of 
the last-mentioned order the Revenue Commissioner states 
the position correctly when he states, “ Petitioners in both cases 
apply for review of my predecessor’s order dated 2nd May 
last, dismissing an appeal presented against the order of Deputy 
Commissioner, Peshawar, sanctioning the sale by a registered 
deed,, dated 14th January, 1929, of 42 Kanals 3 Marlas of 
agricultural land, the property of an agriculturist, to the res- 
pondents—non-agriculturists and money-lenders. The sanction 
given by the Deputy Commissioner was only accorded on receipt 
of permission from the Revenue Commissioner given in his 
letter, dated 7th January, 1929, and petitioners, therefore, 
seek a review of the order of sanction given by the Revenue 
Commissioner also.” Their Lordships would only add that it 
may not have been technically necessary to seek review of the 
Revenue Commissioner’s permission given under Revenue 
Circular No. 39. 

Their Lordships therefore agree with the answer given by 
both the Lower Courts to the preliminary issue. They will 
humbly advise His Majesty that the decree of the Court of the 
Judicial Commissioner dated the 13th January, 1931, should be 
affirmed, and the appeal should be dismissed with costs to the 
respondents who appeared. 

Solicitors for appellant: Stanley, Johnson and Allen. 

Solicitors for respondents: T. L. Wilson & Co. 

K. J.R. Appeal dismissed. 





PRIVY COUNCIBE. 
[On appeal from the High Court of Judicature at Bombay. ] 
Present:—Lorp THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


Mahomedally Adamji Peerbhoy and others .. Appellonis* 
v. 
Akberally Abdulhussein Adamji Peerbhoy 
and others .. Respondents. 


Civil Procedure Code (F of 1908), S. 92— Muhammadan Law—Pxbdlic 
trust of a charitable and religious nature—Discretion of Kast or Cwil 
Coxwrt—Removal of mutwalls appointed by the founder. 


*P, C. Appeal No. 117 of 1931. 12th December, 1933. 


Adamji 
Peerbhoy. 
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Under the Mubammadan Law, in respect of a trust for public purposes 
of a charitable and religious nature, the discretion of the Kazi (whose place 
in the British Indian system is now taken by the Civil Court) is very wide. 
Generally speaking, he may not depart from the expressed wishes of the 
founder, but as regards management, which must be governed by circum- 
stances, he has complete discretion. 


In a suit brought under S. 92, Civil Procedure Code, for administration 
of such a trust and for appointment of new trustees and settling a scheme, 
the primary duty of the Civil Court is to consider the interests of the general 
body of the public for whose benefit the trust was created. 


Held, on the facts, that there was ample material before the trial Judge 
to justify him, in the exercise of his judicial disctetion, in removing the 
defendants-mutwallis who had been appointed as such by their father, the 
founder of the charity: Mahomed Ismat Arif v. Akmed Moolla Dawood, 
(1916) L. R 43 L A. 127: LL. R 43 CaL 1085: 31 M. L. J. 290 (P.C), 
followed. 

Appeal No. 117 of 1931 from a decree of the High Court, 
Bombay, Appellate Civil Jurisdiction, dated the 18th August, 
1930, affirming the decree of the said High Court, Original 
Civil Jurisdiction, dated the 12th March, 1929. 


The main question on the appeal was whether there were 
sufficient grounds for removing the appellants from their position 
as mutwallis of a Shiah Muhammadan wakf. The trial Judge 
held that mainly on the ground of their insolvency they ought to be 
removed, and his decision was upheld by the Appellate Bench of 
the High Court. 

De Gruyther, K. C. and Parikh for appellants—It was the 
express wish of the wahif that the mutwalliship should remain in 
the family, and the Courts below were wrong in disregarfling his 
wish. Further, the case was governed by the Muhammadan Law, 
according to which a mutwalli could be removed only on proof of 
misfeasance or breach of trust: Bailee, 608; Amir Ali’s Muhkam- 
madan Law. Insolvency does not necessarily mean dishonesty 
sufficient to disqualify fer mutwalliship. 


Counsel for the respondents (Dunne, K. C., Wallach and 
Khambatta) were not called on to argue. 


12th December, 1933. Their Lordships’ judgment was 
delivered by 


Sta LANCELOT SANDERSON.—This is an appeal from a 
decree, dated the 18th of August, 1930, made by the High Court 
of Judicature at Bombay in its appellate jurisdiction, affirming 
(with some variations which are not material to this appeal) a 
decree, dated the 12th of March, 1929, and made by Mr. Justice 
Madgavkar sitting in the said High Court in its one civil 
jurisdiction. 
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The plaintiffs are members of the Dawoodi Borah commun- 
ity and, having an interest in the trust, which is the subject- 
matter of the suit, they obtained the consent of the Advocate- 
General at Bombay to institute the suit in pursuance of S. 92 
of the Civil Procedure Code of 1908 on the basis that the trust 
was created for public purposes of a charitable and religious 
nature. 


The first plaintiff is a grandson of the late Sir Adamji 
Peerbhoy, who created the above-mentioned trust. 


The first five defendants are sons of the said Sir Adamji 
Peerbhoy, the sixth defendant is the official assignee and assignee 
of the estate of the said five defendants, and the seventh 
defendant is a receiver appointed in a suit No. 720 of 1916. 


The first four defendants are the appellants to His Majesty 
in Council. 


The suit was brought for the following amongst other 
teliefs :— 
(a) That it may be declared that the properties and moneys in 


paras. 
1 and 3 of the plaint mentioned are the subjects of trusts created for public 
purposes of a charitable and religious nature. 


(b) That fit and proper persons may be appointed to be trustees of the 
said charities. 
(c) That the defendants be ordered to hand over the said properties 


and moneys to the trustees so appointed and to account for the rents and 
profits thereof. 


(d) That a scheme or schemes may be framed and such other relief 
given as may be necessary for the due and proper administration of the said 
charities, 

It is common ground between the plaintiffs and the defend- 
ants that the late Sir Adamji Peerbhoy did dedicate land 
and buildings, including a mosque, for public purposes of a 
religious and charitable nature. The buildings were to be used 
partly as a sanatorium, partly as a rest-house for pilgrims and 
poor persons of the Dawoodi Borah community. 


Sir Adamji provided the money for all the buildings and 
maintained the same out of his own pocket and acted as 
mutawals during his lifetime. 

It was alleged, however, by the defendant-appellants that 
Sir Adamji had reserved the upper floor of two blocks of the 
buildings for the use of members of his family and his FEE 
and guests. 
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` The three main issues at the trial were as follows :-— 


1. Whether the upper floors of the blocks 2 and 3 were reserved by Sir 
Adamji as settlor for the use of his family and their guests and friends? 


2. Whether defendants 1-5 are Trustees de son tort or Mutawalts 
appointed by Sir Adamji? and 

3. Inthe last case, whether they should be removed or maintained as 
Mutaroalis? 


Both the Courts in India have decided that Sir Adamji 
Peerbhoy dedicated the whole of the buildings for the benefit of 
the Dawoodi Borah community and that he did not reserve the 
portions of the buildings for the members of his family, their 
friends and guests as alleged by the appellants. 

Both the Courts in India have held that the first five defend- 
ants were appointed mstawalis by their father, Sir Adamji 
Peerbhoy and that they were not trustees de son tort. 

Their Lordships see no reason for disagreeing with these 
concurrent findings of fact, and they adopt the same. 


The argument before the Board was mainly directed to the 
third issue. 


It was contended that there was no real ground for the 
removal of the defendant mutawalts. 


The learned Judge who tried the suit came to the conclusion 
that the charity was in a deplorable condition; that there was no 
income to carry on the trust; that the defendant mutawalts had 
been excommunicated by the Mulaji; that they were insolvent; 
that owing to these matters there were about six pupils only in 


~ the Madrasa; that owing to the differences which had arisen 


the number of pilgrims who took advantage of the buildings had 
fallen off, and that the upper floors in two blocks of the buildings 
were occupied by the defendant mutawalis and their families. 


It appears that the defendant mstawalts were adjudicated 
insolvents’in 1925, and the learned Judge held that they had kept 
no accounts since 1923. 


In view of these matters he decided that the defendants 1 
to 5 should be removed from the position of mutawalis. 

The High Court in its appellate jurisdiction agreed with 
the learned Judge’s decision in this respect. 

It was argued on behalf of the appellants that insolvency 
by itself was not a ground for removal and that the fact that no 
accounts had been kept since 1923 was not material, since there 
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was no endowment of the trust, and that such money as had been 
spent was provided by the members of the founder’s family. 


The principle on which this matter should be considered is 
set out in the judgment of the Board, delivered by Mr. Ameer 
Ali, in Mahomed Ismail Arif v. Ahmed Moola Dawood) at 


page 134: 

“The Mussulman law, like the English law, draws a wide distinction 
between public and private trusts. Generally speaking, in case of a wakf or 
trust created for specific individuals or a determinate body of individuals, the 
Kasi, whose place in the British Indian system is taken by the Civil Court, 
has in carrying the trust into execution to give effect so far as possible to the 
expressed wishes of the founder. With respect, however, to public religious 
or charitable trusts, of which a public mosque is a common and well-known 
example, the Kasrs discretion is very wide. He may not depart from the 
intentions of the founder or from any rule fixed by him as to the objects of 
the benefaction; but as regards management, which must be governed by 
circumstances, he has complete discretion. He may defer to the wishes of 
the founder so far as they are conformable to changed conditions and 
circumstances, but his primary duty is to consider the interests of the general 
body of the public for whose benefit the trust is created. He may in 
his judicial discretion vary any rule of management which he may find either 
not practicable or not in the best interests of the institution” 

After a reference to the provisions of S. 539 of the Code 
of Civil Procedure, 1882, which, as far as the question now 
under consideration is concerned, are not materially different 
from the provisions of S. 92 of the Civil Procedure Code of 
1908, the judgment in the cited case proceeds as follows :— 

“In giving effect to the provisions of the section and in appointing new 
trustees and settling a scheme, the Court is entitled to take into consideration 
not merely the wishes of the founder, so far as they can be ascertained, but 
also the past history of the institution, and the way in which the management 
has been carried on heretofore, in conjunction with other existing conditions 
that may have grown up since its foundation, It bas also the power of giving 
any directions and laying down any rules which might facilitate the work of 
management, and, if necessary, the appointment of tı ustees in the future.” 

Inasmuch as the trust now under consideration is for public 
purposes of a charitable and religious n&ture, the primary duty 
of the Civil Court, which in this instance has taken the place of 
the Kast, was to consider the interests of the public, or that part 
of the public, for whose benefit the trust was created, and in 
view of the facts found by the learned Judge who tried the suit, 
their Lordships are of opinion that there was ample material 
before him to justify him in deciding, in the exercise of his 
discretion, that the defendant mutawalis should be removed. 

It was further in his discretion to make the order of 
reference to the Commissioner for taking accounts, framing a 


scheme for the administration of the trust, and suggesting the 





1, (1916) L.R. 43 L A. 127: LL.R. 43 C. 1085: 31 ML.J. 290 (P.C). 
R—43 
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names of fit and proper persons of the above-mentioned com- 
munity tobe trustees. Their Lordships are of opinion that this > 
was in the circumstances of the case not only justifiable, but 
also necessary, and it is to be noted that the High Court gave 
a special direction that the Commissioner should be at liberty to 
consider the claims of any members of the family including the 
defendants of the late Sir Adamji Peerbhoy to be trustees if 
otherwise suitable. 

For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Stanley, Johnson and Allen. 

Solicitors for respondents: T. L. Wilson & Co. 

K. J. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrEsENT:—SıR Vera Ramesam, Kt., Officiating Chief 
Justice AND MR. JUSTICE VENKATASUBBA Rao. 





Meeralli Ambalam and another .. Appellants* in S. A. No. 
1066 of 1931 (De- 
v fendanis 2 and 3) 


R. Shanmugha Rajeswara Sethu- 
pathi alias Naganatha Sethupathi 
Avergal, Rajah of Ramnad, and ' 
another .. Respondents indo. (L.R. 
of plaintif and Ist de- 
fendant). 
Madras Estates Land Act (I of 1908), Ss. 3 (16) (a) and 20—Tank-bed— 
Portions temporarily broughi under cultwation— Character of land sf altered. 
Where certain plots of Jand ın the higher portion of a tank-bed situated 
in a zemindari were submerged in normal times after rainfall every year-but 
were brought under cultivation in other seasons, 
Held, that the lands did not cease to be tank-bed merely because culti- 
vation wasso carried on 
Held further, that the lands did not become ‘ryoti’ by reason of their 
assignment by the landholder for purposes of cultivation. A certain land 
cannot at the same time be both tank-bed and ryoti. 
Thames Conservators v. Smeed, Dean & Co., (1897)2 Q.B. 334 and 
Boluscwmy v. Venkatadri Appa Rao, (1917) 47 I.C. 594, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in A. S. No. 50 of 1927 preferred against 





* Second Appeal No. 1066 of 1931 lith September, 1933. 
and 
C. R. Ps. Nos, 282 to 293 of 1931. 
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the decree of the Court of the District Munsif of Paramakudi 
in O. S. No. 836 of 1924. 
K. Rajah Aiyar and V. Ramaswami Aiyar for appellants. 
The Advocate-General (Sir A. Krishnaswami Aiyar) and 
N. Somasundaram for respondents. 


` The Court delivered the following 

JupemMents. Venkatasubba Rao, J.—These cases raise the 
question as to the meaning of the expression “tank-beds” in 
S. 3 (16) (a) of the Madras Estates Land Act. The plaintiff, 
the Zamindar of Ramnad, alleges that the lands in question are 
in the bed of the tank (known as the Abhiramam tank) and 
that they are therefore outside the category of “ryoti land” as 
defined by the Act. Several suits were tried asa batch, and 
the learned District Munsif upheld the plaintiff’s contention 
only in two of them. O.S. No. 836 of 1924 is one such and 
the District Munsif’s decision was confirmed by the Subordinate 
Judge in appeal. Second Appeal No. 1066 of 1931 relates to 
the plot in O. S. No. 836 of 1924. From what I shall state 
presently, it will appear that the appellants have no case and 
their second appeal is accordingly dismissed with costs. 

In regard to the other plots, the District Munsif has held 
that they are not in the tank-bed, and his decision has been 
reversed by the lower appellate Court. The several Civil 
Revision Petitions before us relate to those plots. 

In 1870 a circular was issued in the zamindari, eens as 
the Boylle’s Circular, fixing what are known as the “malnihidi” 
limits of the tank, and it is strongly contended by Mr. Rajah 
Aiyar for the ryots, that the portion so marked off must alone 
be taken as constituting the bed of thg tank. The lands, with 
which we are concerned in these Civil Revision Petitions, are 
outside the “ malnihidi” or “mulamal” limits. The circular 
in question was issued with a view to prohibit cultivation 
within those limits, and conditions were laid down as to how 
the “malnihidi” limits were to be fixed. I may point out that 
in the judgments of the Lower Courts, the words “ mulamal ” 
and “ malnihidi” are used indifferently to convey the same idea. 
According to the defendants, a tank-bed consists of four por- 
tions: (1) Vettu-thavu, (2) Mulamal or malnihidi, (3) Kulam- 
korvai, and (4) Eramedu. These words are indecisive in regard 
to the point we have to decide and the division is arbitrary. 
« Vettu-thavu” merely means the deepest part and “ mulamal” 
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or “ malnihidi” connotes no more than that the portion is 
within certain defined boundaries. By “ Kulamkorvai” is 
meant that cultivation is carried on upon that part and “Era- 
medu” is high land. The contention for the defence is, that 
“Kulamkorvai” cannot be regarded as tank-bed. This argument 
amounts to nothing more than merely affirming that because 
cultivation is carried on in a particular portion, that cannot be 
regarded as tank-bed. The learned District Munsif observes: 


“If really the whole extent within the F. T. L. is tank-bed and not culti- 
vable and is prohibited, there is no reason why the mulamal should be sepa- 
rately pointed out.” 


There is a fallacy underlying this statement. The higher 
portion of a tank-bed may be fit for cultivation in a manner 
the lower portion is not, and the Zamindar with a view to in- 
crease his income may well permit cultivation on the land on 
the higher level. The learned District Munsif himself says : 


“Paragraph 388 of Elli’s Irrigation Manual lays down that the effective 
storage capacity of a tank is limited by the F.T.L. but the area submerged by 
the tank water spread is dependant upon the M.W.L., which is always higher ~ 
than the F.T.L.” 


Then he goes on to point out that “malnihidi” limits are 
lower than the F. T. L., and the only ground for his conclusion 
is, that because cultivation is permitted in what is known as 
“kulamkorvai”’, therefore that part must be regarded as being 
outside the tank-bed. He does not go so far as to suggest that 
the ‘‘malnihidi” limits are conterminous with the bed of the 
tank. Between the “malnihidi” and the suit lands there is a 
portion where babool trees abound, and the District Munsif 
recognises that this part at any rate must be treated as being 
within the tank-bed and the reason he gives for this conclusion 
is, that had this been ryoti land, there would necessarily have 
been cultivation in that fegion. In either case the District Munsif 
applies a wrong test; merely on the ground of absence of culti- 
vation, he is prepared to hold that a certain part is tank-bed 
and similarly from the fact that cultivation is carried on, he 
wishes to infer that the portion so cultivated is ryoti.” 

In Thames Conservators v.. Smeed, Dean & Co.1 the bed of 
a river is thus described: 


“The bed of the river is that portion of its soil which is alternately 
covered and left bare, as there may be an increase or dimihution in the supply 
of water, and which is adequate to contain it at its average and mean stage 
during the entire year, without reference to the extraordinary freshets of 
the winter or spring, or the extreme droughts of the summer or autumn.” 
FS anal es ee Mires Pee ae a Ne ee a 

1. (1897) 2 Q. B. 334. í . 
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There is, of course, a fundamental difference between a 
tank-bed and a river-bed, but the passage is useful to this extent, 
namely, that what happens in abnormal or extraordinary times 
must clearly be excluded. But that is not Mr. Rajah Aiyar’s 
contention. He admits that the suit lands are submerged in 
normal times after rainfall every year and that cultivation 
has necessarily to be stopped during those periods. The lower 
appellate Court’s conclusion that the suit lands are tank-bed 
must therefore be affirmed. 

It is next urged that land, without ceasing to be tank-bed, 
may yet be ryoti. The definition of “ryoti land” excludes in 
terms tank-beds: S. 3 (16). To quote only the material por- 
tion of the section: 


“t Ryoti land’ means cultivable land inan estate other than private 
land, but does not include tank-beds, ” 


A certain land is either ryoti or tank-bed and unless 
it ceases to possess the character of a tank-bed, it cannot 
be ryoti. Mr. Rajah Aiyar contends that because cultivation 
has been permitted, therefore the land becomes ryoti and 
relies upon the last clause of S. 20 of the Estates Land 
Act. Whatever rights may have been conferred on the 
occupants (we are not deciding that point), it is impossible to 
hold that the land has become ryoti under the Act. This 
very Bench has held in Second Appeals Nos. 1288 to 1292 of 
1929 that though any specified land may be within the ambit of 
a tank-bed, it may on account of abandonment cease to possess 
that character; but there must be acts from which the abandon- 
ment can be inferred. The defendants themselves admit that 
cultivation is carried on subject to the condition that the lands 
are liable to be submerged. That very statement implies that 
abandonment on the part of the Zamindar cannot be inferred, 
even granting that a landholder without the concurrence of 
his ryots can convert a tank-bed into ryoti land. These lands 
began to be cultivated just about 25 or 30 years previous to the 
filing of the suits, and the Lower Courts point out that when the 
zamindari was in the possession of certain lessees, some 
persons taking advantage of that fact, occupied the lands and 
began cultivation. Subsequently it is alleged that either the 
lessees or the Zamindar recognised the occupants as tenants and 
issued pattas. What the effect of such conduct may be is not 4 
point that now concerns us. The order of remand made by the 
Lower Court has left open that question and the suits have been 
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directed to be tried on the other issues framed in the case. 
What is relevant to the present matter is, that no abandonment 
has been proved. The contention that a certain land may at 
the same time be both tank-bed and ryoti cannot possibly be 
accepted. All that S. 20 says ib, that lands “set apart for the 
common use of the villagers” such as threshing-floors shall not 
be assigned for any other purpose except under certain condi- 
tions. The section then goes on to provide: 

“Nothing in thia section shall apply to the tank-beds in any estate or 
affect the rights of the landholder over them.” 

This reserves the right of the landholder to assign tank- 
beds for cultivation, but that does not mean that tank-beds by 
being so assigned become converted into ryoti land. Tank-beds 
having been excluded from “ryoti land” by the definition of 
that term, it was considered necessary to confer certain powers 
in respect of tank-beds in express terms. The provision in 
question cannot therefore have the effect contended for. If 
authority be needed for this position, Bolusawmy v. Venkatadrs 
Appa Raoi decides this point. 

In the result, the Civil Revision Petitions are dismissed 
with costs. The Advocate’s fee in each Civil Revision Petition 
is fixed at Rs. 10. 

The Officiating Chief Justice —I agree. 

B. V. V. aaa Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice PAKENHAM WALSH. 
Krishna Ayyar .. Appellani* (Plaintiff) 


v. 
Muthulakshmi Ammal .. Respondent (Defendant). 


Hindu Law—Widow— A lienation—Necesstts—Evidence of—Recttals 
in deed—Value of —Litigaton expenses incurred by widow for protection 
of estate—Practice—Judgment— Observations about the immoral character 
of a party based on suspicton—Propriety of. 

On the question whether the vendee made enquiries as to the necessity 
for the loan and what representations the vendor or others made to him, 
when both the vendor and the vendee are dead and the transaction is an 
ancient one, the recitals in the deed may be treated as evidence. 

Litigation expenses incurred by the widow in trying to recover docu- 
ments evidencing debts due to the family and expenses incurred in defending 
herself against an unfounded charge of having forged a bond which formed 
part of her husband’s estate constitute legal necessity justifying an alienation 
by the widow. 

It is highly improper for the Court to attribute unchastity or immoral- 
ity to a party without any evidence at all merely on the basis of a suspicion, 





1. (1917) 47 I. C. 594. 
* S. A. No. 768 of 1929. 1ith May, 1933. 
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Appeal against the decree of the Subordinate Judge of 
Negapatam in A. S. No. 36 of 1928 (A. S. No. 10 of 1928 on 
the file of the District Court of East Tanjore at Negapatam) 
preferred against the decree of the Court of the District Munsif 
of Shiyali in O. S. No. 159 of 1927 (O. S. No. 191 of 1925 on 
the file of the Court of the District Munsif of Tiruvarur). 


On the question of the evidentiary value of recitals in an 
ancient sale-deed, the Idwer appellate ‘Court observed as 
follows :— 


22. It has, however, to be borne in mind that “recitals in a deed of sale 
with regard to the existence of legal necessity for an alienation bya Hindu 
widow are not by themselves evidence of such necessity without substantia- 
tion by evidence aliunde”. 


23. But, “though the onus lies upon’the legal representatives of the trans- 
feree to prove the necessity for the sale, when itis challenged after a consi- 
derable lapse of time, full and detailed evidence cannot be expected, and in 
such circumstances presumptions are permissible to fill inthe details which 
have been obliterated by time”. 


24. It is again well established that “it is not absolutely necessary fora 
transferee to establish the actual existence of family necessities, or to show 
that the money advanced by him was utilised for such purposes. It is only 
necessary that a representation should have been made to the purchaser that 
such necessities existed and that he should have acted honestly and made 
proper inquiry to satisfy himself of their existence”. 


25. “The recital in the document is clear evidence of a representation, and 
if the circumstances are such as to justify a reasonable belief that an inquiry 
would have confirmed its truth, then, when proof of actual inquiry has 
become impossible, the recital coupled with such circumstances would be 
sufficient evidence to support the deed.” See the case of Ram Naram v. 
Nandrani Kunwar, (1928) LL.R. 50 All. 823. | 

T. V. Muthukrishna Atyar for appellant. 
A, Ganesa Atyar for respondent. 


The Court delivered the following 


JupGMENntT.—This was a suit by a reversioner to set aside 
an alienation in respect of the suit properties on the ground 
that the alienation was not for necessary purposes binding on 
the reversion. The property belonged to one Subbarama Aiyar 
who died in 1892. The alienation was made by his widow 
Krishnammal in 1894' in favour of the wife of her brother. 
This Krishnammal died in 1925. She had one daughter 
Rukmani Ammal by Subbarama Aiyar, who ultimately married 
the son of the brother in whose wife’s favour she had demised 
the properties. This Krishnammal’s daughter Rukmani died 
in 1915 leaving behind one daughter, the Ist defendant. The 
trial Court found that the alienation made by Krishnammal in 
favour of her brother’s wife, Sankari Ammal, was a sham 
transaction and decreed the plaintiffs suit. On appeal the lower 


344 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


appellate Court found that the transaction was genuine and was 
for purposes binding on the estate and dismissed the suit. 
Against this decree the present second appeal has been prefer- 
red by the plaintiff. Three main grounds have been taken: 
(1) that the lower appellate Court has raised a wrong presump- 
tion that the recital in the document of alienation Ex. I, which 
is more than 30 years old, can be used as evidence that the 
alienation was for necessity. It is objected that this principle 
cannot be applied because two of the attestors are alive and 
have been examined and the sister of the widow the 2nd 
defendant who is said to have been one of the people who 
arranged the alienation has also given evidence. 

Secondly, itis urged that the lower appellate Court has 
wrongly thrown on plaintiff the burden of proof that there 
were funds available from the estate to the widow from which 
she could have met the necessary expenses. The third ground 
taken is that the litigation expenses which formed the bulk of 
the consideration for the sale were not binding on the estate. 

Taking the first matter I do not think that the lower 
appellate Court has misdirected itself on this point. It sets 
out the law in paragraphs 22, 23, 24 and 25 of its judgment not 
using its own words but words of the Privy Council in Banga 
Chandra Dhur Biswas v. Jagat Kishore Acharya Chowdhurst 
and Ram Narain v. Nandranit Kunwar’. It is necessary to 
distinguish the sort of evidence which is not available when 
both the vendor and the vendee are dead and the sort of evi- 
dence which may still be available as regards the necessity for 
the loan. In so far as the question is whether the vendee made 
enquiries as to the necessity for the loan and what representa- 
tions the vendor or otters made to him it is clear that both the 
vendor and the vendee being dead, and the transaction being an 
ancient one, evidence will not be usually available on this point 
unless possibly the evidence of some other person from whom 
the vendee made enquiries. It is not alleged that there is any 
such evidence available in this case. I do not consider there- 
fore that with reference to this point the lower appellate 
Court was wrong in relying on the recitals in the document. 

With regard to the actual necessity for the loan there being 
evidence available there is no doubt that it is this which must 








1. (1916) L. R. 43 L A. 249: LLR. 44 Cal 186: 31 M.L.J. 563 (P.C). 
2. (1928) LLR. 50 AIL 823, 
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be scrutinised. The Lower Court has done this. The considera- 
tion for the alienation was alleged in the deed to be Rs. 800. 
It may be noted in the first place that the trial Court itself has 
found in paragraph 21 that this was not an under-valuation. 
This Rs. 800 was made up of a pronote for Rs. 100 executed in 
favour of the vendee on 10th July, 1892, which with interest 
came to Rs. 126, of a second promissory note dated 30th August, 
1892, executed by the vendor in favour of the vendee which 
amounted with interest to Rs. 248-8-0 and of a third promissory 
note executed by the vendor Krishnammal in favour of her sister 
Mathurambal (2nd defendant) for Rs. 200 which with interest 
amounted to Rs. 237-8-0; a sum of Rs. 13 was received in cash 
on the day of the execution of the document for the expenses of 
Krishnammal and a sum of Rs. 175 was received before the Sub- 
Registrar at the time of the registratiod of the documente 
These pronotes are said to have been handed over to the vendee 
and the non-production of them was one of the grounds relied 
upon by the trial Court for holding that the transaction was a 
sham. ‘The trial Court says in paragraph 12 of its judgment: 


“As it was not intended that the sale should be a real sale, care was not 
taken to have the promissory notes recited by the sale deed to have Desn 
discharged brought into existence,” 


With regard to this matter the lower appellate Court says 
in paragraph 32 of its judgment: 7 

“ Those pronotes have not been produced not is it surprising that at this 
distance of time that the Ist defendant is not able to produce them. From 
the mere omission to produce them I am unable to find that they did not 
exist.” 

Then it proceeds to consider the evidence of D. W. 1, the 
attestor to the sale deed and also of the defendant’s 3rd witness 
who attested one of the pronotes and gccepts the evidence of 
these witnesses that the pronotes were in existence thereby 
reaching aconclusion opposite to that reached by the trial Court. 
So when it is argued that the lower appellate Court should have 
taken the evidence available into consideration instead of acting 
on presumptions, it is seen that it has taken that evidence into 
consideration and it was perfectly entitled to accept it as proving 
the truth of the recitals in the document. I cannot find there. 
fore that it has misdirected itself on this matter. 


The next objection is that it has thrown on the plaintiff 
the onus of proof that Subbarama Aiyar left sufficient property 
for the widow Krishnammal to meet the demands she had to 
fulfil. Now the plaintiff bad by way of anticipation stated in 

R—4. 
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his plaint that Subbarama Aiyar had left considerable’ properties 
which he specified. The trial Court itself agreed with the lower 
appellate Court in finding against this. It found, as did the 
lower appellate Court, that Subbarama Aiyar’s long illness before 
his death had probably exhausted his properties except the lands. 
The appellant before me bases his contention on what the learned 
appellate Judge says in paragraph 33 “it would have been 
difficult to find that she (Krishnammal) had any necessity to 
borrow money if the plaintiff’s allegation, that at the time when 
Subbarama Aiyar died he left either cash or movable or any 
other property from which any income was available, was 
proved.” 


The learned Subordinate Judge then goes on to discuss 
whether Subbarama Aiyar had such property in paragraph 34 
‘and points out “ the Lower Court rightly discredited the evidence 
of the witnesses of the plaintiff, who gave evidence about the 
position of Subbarama Aiyar at the time of his death. When 
the widow of Subbarama Aiyar, Krishnammal, applied for a 
succession certificate the amount shown therein was only a very 
insignificant sum of Rs. 9-3-7.” The trial Court in fact went 
one step further in the matter and said: “If there were 16 out- 
standings as plaintiff has with great glee deposed in re-examina- 
tion some at least of the debtors would have asked for. a 
succession. certificate more especially having regard to the fact 
that there were bitter feuds between the widow and the rever- 
sioners.” I cannot find therefore that the lower appellate Court 
has thrown the burden of piogte on this matter upon the e pabti 
as alleged. ; 


The third matter çoncerns litigation expenses which feted 
‘the bulk of the consideration for the sale. Litigation arose in 
two ways. Within four days after the death of Subbarama 
Aiyar,; Krishnammal brought a charge of theft against the 
plaintiffs father alleging that they stole a number of document’ 
evidencing the debts due to the family. The accused were 
acquitted but the judgment is not exhibited. It is important 
-however to notice that the accused pleaded the right of justi- 
fication for this action on the ground that Subbarama Aiyar was 
‘undivided with them. It is now admitted that this was a false 
plea. The widow was clearly protecting the estate in trying to 
recovér these documents and the more so when the accused plead- 
ved that they were entitled to them being undivided from the Jate 
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Subbarama Aiyar. The proceedings went to the length of 
framing a charge and the accused were acquitted perhaps because 
it was thought that the matter was of a civilnature. Indar Kuar 
v. Lalita Prasad Singh! quoted for appellant is riot applicable to 
litigation of this sort. The second litigation in which 
Krishnammal was entangled was in regard toa document, a bond 
produced by Krishnammal as having been executed in favour of 
her husband by one Krishna Aiyangar which she wanted to 
enforce and which Krishna Aiyangar said was a forgery by the 
widow and her brother and she had to defend herself against 
this criminal charge of forgery. The widow incurred expen- 
diture with regard to this which necessitated the alienation. It 
is laid down in Dhanukdhari Singh v. Rambirich Singh, a case 
where money was spent in defence of criminal cases against 
members of the family, that the question whether there was 
legal necessity for the raising of the loan cannot be made to 
depend upon the result of the trial. The same case lays down 
that in criminal cases against members of a joint family the 
legal necessity for raising a loan to defend them is binding on 
the estate. Here itis a stronger case because the bond itself 
which Krishnammal tried to enforce and the execution of which 

‘was totally denied was part of her husband’s estate. In the 
result she was discharged. 

‘Besides these three main ` grounds there have been certain 
isolated points taken against the judgment of the lower 
appellate Court. 

[His Lordship then discussed the evidence with reference 
to Ex. C and the question 6i possession and continued as 
follows :—] 

I think it must be admitted that as a reversing judgment 
the appellate Court’s judgment is open to a charge that it has 
not discussed certain matters as fully as it might have done but 
I am unable to say that the lower appellate Courthas failed to 
take into account any evidence, to such an extent which would 
justify this Court in interfering in second appeal. Vide in this 
connection the remarks of the Privy Council in Raja of Pittapur 
v. Secretary of State for India’. Iam bound also to say that 
the judgment of the trial Court in one particular contains a very 


1, (1882) I. L. R. 4 All. 532, 
2. (1921) LL, R. 1 Pat. 171 at 173. 
3. (1929) L.R. 56 LA. 223: LL.R, 52 Mad, 538 at 547: 57 M.L.J. 64 (P. C.). 
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improper remark which goes to show a certain amount of 
bias in the mind of the Court. This occurs at paragraph 13. 
In discussing the evidence of the 3rd defendant the learned 
District Munsif says that he is not prepared to act on it and 
proceeds: : 


s 

“He admits Rukmani was put away by her husband and Mathurathammal 
admits that 3rd defendant put away his wife 35 years ago. I am inclined to 
think that 3rd defendant had a liaison with Rukmani.” 


There is no evidence on that point and it is quite improper 
to make such aremark about 3rd defendant and the deceased 
Rukmani. Vide Khwaja Muhammad Khan v. Husaini Begam), 
where their Lordships referring to the following remarks of 
the lower Court .“ although unchastity is not duly proved, 
yet I have no hesitation in holding that plaintiff’s character 
is not free from suspicion” say “their Lordships cannot 
help considering an opinion of this kind regarding a serious 
charge as unsatisfactory. Either the allegation of unchastity 
was established or it was not; if the evidence was not suffici- 
ent or not reliable, there was an end of the charge so far 
as the particular matter in issue was concerned and it was 


hardly proper to give expression to’ what the Judge calls - 


>» 


‘suspicion’.” In the present case without any evidence at all 
and although the matter was quite irrelevant this sort of remark 
should not find a place in the judgment and in my opinion it 
should be deleted from it. In the result I do not find any 
reason to interfere in second appeal. This appeal fails and 
is dismissed with costs. 

S. R. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KrisHNAN PANDALAI AND MR. 
JUSTICE CURGENVEN. 


Venkatarama Sastrigal (deceased) 


and others .. Appellants* (Defendants) 
v. 


Sabapathi Thevar .. Respondent (Plaintif). 


Court-fees—Preliminary mortgage decree—Appeal by defendani— 
Dispute as to personal liability only—Court-fee payable. 

Where a preliminary mortgage decree ordered the sale of the mortgaged 
property and directed the plaintiff to apply for a personal decree for any 
balance left after the sale, and the defendant preferred an appeal disputing 
his personal liability but not the liability of the property, 





“7, (1910) L.R 37 LA. 152: LL.R. 32 AU, 410 at 412: 20 M.L.J. 614 (B.C). 
* Appeal No, 381 of 1928, 2nd October, 1933. 
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Held, that the appeal was leviable to Court-fee on the excess of the 
decree amount over the net sale proceeds. If at the time of appealing the 
sale has not been held the valuation must be more or less conjectural. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvalur (East Tanjore) in O. S. No. 4 of 1927. 

The judgment of the Court was delivered by 

Krishnan Pandalai, J.—The 6th defendant was the appel- 
lant for whom on his death his legal representatives have been 
substituted. The appeal relates to the .decision of the Lower 
Court that the appellant is personally liable for the amount of a 
mortgage, Ex. C, dated the 26th December, 1919, for Rs. 2,650 
executed by the defendants 1 and 2 to the plaintiff. The 6th 
defendant purchased the mortgaged property by a sale-deed, 
Ex. B, dated the 26th March, 1921, for Rs. 6,000 out of which 
Rs. 3,000 was left in his hands to pay the mortgage Ex. C. 
Neither the mortgagors nor the purchaser (appellant) having 
paid the mortgage debt this suit was brought on the 3rd January, 
1927, for the principal and interest till then due, vis., Rs. 6,448, 
The mortgagors did not oppose the suit. The plaintiff sought 
to make the purchaser (appellant) personally liable for the 
debt on the allegation that he requested the plaintiff to grant 
3 months’ time for the payment of the amount, and entered into 
a contract with him that he would pay the amount to which the 
plaintiff agreed and granted the time requested. The appellant’s 
answer, in paragraph 3 of his written statement, was that he 
made no such request and entered intono such contract. He raised 
another plea that it was not his fault that the mortgage debt 
remained unpaid because he had offered through one Dhandapani 
Pillai to pay it off but the plaintiff refused to accept Rs. 3,000 
saying that there were further unsecured debts due from the 
mortgagors, only on payment of which debts also he would 
accept the mortgage debt and give a release. The alleged 
contract was the subject-matter of the 2nd issue and the alleged 
offer of the appellant to pay off the debt was the subject-matter 
of the 3rd issue. The learned Judge in paragraphs 11 to 20 
considered these two issues together. The consequence of this 
was that matters which should have been kept distinct were 
mixed up and in the end the learned Judge found on both of 
them together that the 6th defendant had entered into the 
contract as alleged and did not prove the tender he pleaded. 


The so-called tender was not a tender at all, because the 
appellant never pleaded atender. It was merely an offer to pay 
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which he alleged was not accepted. That question is immaterial 
to this appeal. f 

The only question material is whether the appellant can be 
made personally liable for the mortgage debt on the ground 
that he contracted with the plaintiff to personally pay it. On 
this question the decision really rests upon the evidence of the 
plaintiff's witnesses 1 to 5. f 

[His Lordship considered the evidence and concluded :] 

On this ground the-learned Judge’s conclusion as to the 
personal liability of the appellant cannot be supported and to 
that extent the decree must be set aside. 

But we have noticed that although in the memorandum of 
appeal in grounds 2 to 7 the whole of the personal liability is 
attacked as not supported by the evidence yet in valuing the 
appeal the appellant has taken credit for a sum of Rs. 4,296-4-0 
as the amount admitted to be payable personally with interest 
thereon. The appellant’s learned Advocate says that it was an 
efror and his argument was addressed to the whole question of 
personal liability under the alleged contract. He has offered to 
pay any deficient Court-fee that may be required. For the 
purpose of determining this we shall post this case to be spoken 
to and subject to the decision of the Court-fee and payment of 
any deficiency by the appellant our judgment is that the appellant 
is not liable personally for any portion of the mortgage amount. 
The decree of the, Lower Court must to that extent be set aside 
and incl. (3) of the preliminary decree the words “and the 
6th defendant ” will be struck out. 

The appellant will have the costs of this appeal. 

V. V. Srinivasa Aiyangar and L. S. Veeraraghava Aiyar 
for appellants. 

P. R. Ganapathi Aiyar and S. Sankara Aiyar for 
respondent. 

The Government Pleader (P. Venkaiaramana Rao) on 
behalf of the Crown. ; 

The Court delivered the following 

JupcMent.—The matter of Court-fees payable on this appeal 
has been argued before us and we have had the assistance of the 
learned Government Pleader. The question is what is the value 
of the subject-matter in appeal by a defendant froma preliminary 
mortgage decree ordering the sale of the mortgaged property, 
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and enabling the plaintiff to apply for'a persdnal decree for any 
balance left after the sale, when the appellant does not dispute 
the liability of the property but disputes only his personal 
liability. The appellant in this case though himself not a 
mortgagor but a purchaser from the mortgagors has been by the 
decree put on the same footing ‘of liability as the mortgagors. 
One possible view is that the subject-matter in appeal is the 
whole mortgage amount. But against that there is the obvious 
answer that the appellant is not disputing the.liability of the 
‘mortgaged property for the whole debt but only his personal 
liability for the excess over the net sale proceeds for which alone 
he is by the decree likely to be made liable. No authority-either 
way has been cited. On the whole we prefer the latter view, 
though it involves the difficulty that in many such cases at the 
time of appealing from the preliminary decree the amount of 
net sale proceeds will not be ascertainable as the sale has not been 
held and the valuation must thérefore be more or less conjectural. 
The opposite view would lead to the greater inconveniencé and 
injustice of requiring the appellant tó pay Court-fees on an 
amount which he does not dispute, t.e., the mortgage amount so 
far as it can be satisfied out of the mortgaged property. 

In this case the sale has been held and the mortgaged 
properties fetched Rs. 3,600. The appellant must therefore 
pay Court-fees in this Court on the decree amount less that sum. 
Two days after intimation is given by the office to the appellant’s 
Advocate to pay any deficit amount that may be found due. __ 

B. V. V. Order made, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SUNDARAM CHETTY AND Mr. 
Justice PAKENHAM WALSH. 





Gnanambal Ammal .. Appellani* and Petitioner 
v. (Ist Respondent) 
S. Vadivelu Pillaiand'others .. Respondents irn both (Pett 


tioner and Respondents 2 and 3). 


Guardian and Wards Act (VII of 1890), Ss. 32, 43 and 47 (1)—Person 
interested in minor—A pplication by stranger for grant of loan owt of minor's 
funds—Sustainability—O pposition by guardians—Court ordering yest 
—Appeal. 

An application under S. 43 (1) of the Guardian and Wards Act can be 
made only by 2 person interested in the minor. Wherea stranger filed an 


*A. A, O. D 325 of 1933 _ 5th October, 1933. 
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application under S. 43 of the Act praying thata loan might be ordered to be 
given out of the minor’s funds on a first mortgage of immoveable properties 
and notices were issued to the personal guardian, the outstandings guardian 
and the immoveable properties guardian of the minor and though the several 
guardians opposed the petition the Court ordered the grant of the loan, 


Held, that the order was one regulating the conduct or proceedings of 
the guardian appointed by the Court, as contemplated in S, 43, against which 
an appeal would lie to the High Court under S. 47 (1) of the Act. 


Latchmanan Chetty v. Ramanaihan Chetty, (1904) I. L. R. 28 Mad. 127: 
14 M. L. J. 436, referred to. 


Held further, that the petitioner was not a person interested in the minor 
and consequently had no locus standi to make the application under S. 43 (1). 

Appeal against the order of the District Court of South 
Arcot, dated the 30th August, 1933, in pursuance of its order, 
dated the 11th August, 1933 and made in I. A. No. 248 of 1933 
in O. P. No. 333 of 1925, 


T. M. Krishnaswami Atyar for appellant. 


S. Muthiah Mudaliar and N. Somasundaram for respond» 
ents. ‘ 


The judgment of the Court was delivered by 


Sundaram Chetty, J.—This Civil Miscellaneous Appeal 
has been preferred by Gnanambal Ammal, the mother of 
the minor Subbaraya Chetty, who was also appointed as the 
guardian of the person of the minor. By way of caution, 
a Civil Revision Petition is also filed. The order appealed 
against was passed by the District Judge of South Arcot ona 
petition filed by S. Vadivelu Pillai (1st respondent) praying 
that a loan of Rs. 30,000 may be ordered to be given out of 
the minor’s funds on a first mortgage of immoveable proper- 
ties. The Court issuegl notices to the personal guardian, the 
outstandings guardian and the immoveable properties guardian 
of the minor in respect of that application., All the guardians 
stoutly opposed the petition, on the ground that the proposed 
investment is neither safe nor calculated to promote the best 
interests of the minor in view of the present economic depres- 
sion in the country. The learned District Judge made an 
investigation and came to the conclusion that the apprehension 
of the guardians was not well founded, and ordered the grant 
of the loan by according his sanction reserving the question of 
settlement of the details regarding the terms of the mortgage 
to another-date. Against this order, the present appeal and 
the revision petition have been filed by the personal guardian. 


hs 
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While the learned Advocate for the appellant wanted to 
urge a technical objection that a petition of this kind by a 
stranger desiring to secure a loan of the minor’s money is not 
maintainable under S. 43 of the Guardian and Wards Act, he 
was met with a counter-objection, that this appeal itself -is 
incompetent. Both sides have addressed elaborate arguments 
on these points, but, in our opinion, the real question arising in 
this case is in a narrow compass, and therefore we confine our 
remarks to it. The petition in question was filed by Vadivelu 
Pillai under R. 21 of the Rules framed under the Act. When 
the objection that he had no locus standi was raised, he stated 
in his reply affidavit that his application was under Ss. 32 and 
43 of the Act. There is no doubt that the Court purported to 
act under S. 43 on this application, for it directed the issue of 
notices to all the guardians of the. minor, as required by 
sub-cl. (3) of that section, with a view to hear their objections, 
before passing an order on the petition. Moredver, the order 
passed on the petition is substantially one coming within the 
purview of sub-cl.(1) of S. 43. An order sanctioning the 
loan and directing the issue of it is doubtless one to be carried 
out by the act of the outstandings guardian. In continuation 
of the said order passed on 30th August, 1933, an order was 
passed on 2nd September, 1933, directing that guardian to get 
the document drawn up. It means that he must receive the 
mortgage bond after its execution and registration and draw 
the sum and pay the consideration for the mortgage. That 
being so, the order is one regulating the conduct or proceedings 
of the guardian appointed by the Court, as contemplated in 
S. 43, against which an appeal lies to the High Court under 
S. 47, cl. (1) of the Act. Itis argued*by Mr. Krishnaswami 
Aiyar for the appellant that it is open to him in this appeal to 
show that the petitioner had no locus standi to make an appli- 
cation under S. 43, cl. (1), and the Lower Court was wrong in 
entertaining it and proceeding with its investigation, without 
dismissing it in limine. Though the application was not 
maintainable, the Court, however, purported to decide the 
question under S., 43 (1) treating it as one under that section, 
and therefore the party against whom the order was passed 
would be entitled to appeal, and also raise the question of the 
competency of the petitioner to apply under that section (vide 
Laichmanan Chetty v. Ramanathan Chetty1). 





1. (1904) I. L. R. 28 Mad. 127:-14 M. L. J. 436, 
R—45 
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According to S. 43 (1) of the Act, the application has to 
be made by any person interested. This evidently means a 
person interested in the minor. But the petitioner can in no 
sense be deemed to be one interested in the minor. He is a 
stranger having no concern with the minor, either as a relation 
or as one occupying a fiduciary position. He has therefore no 
locus stands to file an application under that section. If every 
debtor who wants to get a loan from out of the funds of the 
ward is held to be competent to apply to the Court for an order 
directing the guardian to advance the loan, he should also have 
the right to appeal against the order, if it turns out to be 
adverse to him. The door will be open to persons in need of 
loans to file applications to the Court for sanctioning them. 
When a debtor cannot claim the grant of a loan as a matter of 
right, it stands to reason that he should have no remedy when 
the loan is denied to him. It seems to us that a petition of 
this kind by a debtor (in his interests) would not lie under 
S. 43 (1). 

An attempt was made by the learned Advocate for the Ist 
respondent to get over this difficulty by suggesting that the 
application in question may be treated merely as information 
furnished to the Court, so that it may of its own motion make 
the necessary order under S. 43 (1). But the fact is otherwise. 
The Ist respondent was not content with merely supplying 
information, but made a specific prayer for an order in his 
favour. Nor did the Court purport to act suo motu in passing 
the order appealed against. This suggestion seems to be futile. 
Another ingenious argument was put forward to give a new 
turn to the whole proceedings. It is now urged that the order 
of the District Judge should be taken to be an administrative 
order, against which neither an appeal nor a revision petition 
lies. This suggestion is bereft of any foundation. When the 
petitioner himself stated that his application was under Ss. 32 
and 43 of the Act, and when the Court evidently purported 
to deal with it as such, how can it now be urged that the order 
was ‘merely an administrative one? In the face of his own 
averment in his affidavit the petitioner is estopped from 
raising such contention now. 

` We are of opinion that the Lower Court should have 


dismissed this petition on the ground that the petitioner had no 
locus standi'to present it under the aforesaid section. 
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Even on the merits, we think that the learned District 
Judge did not give due weight to the apprehension expressed 
by all the three guardians of the minor, which in view of the 
depression in the economic conditions of the country, cannot 
be slighted as chimerical. The minor has a large extent ‘of 
landed property, whose proper management is a matter of much 
difficulty. Any compulsory augmentation to the immoveable 
property, which will be the case, if the petitioner should make 
default in payment of the mortgage debt, necessitating the 
purchase of the mortgaged lands by the decree-holder himself 
(the minor), is not at all desirable in his interests. The paucity 
of offers for the purchase of lands in these days of economic 
depression is a notorious fact. Investment of such a big sum 
in a single mortgage, though the security may be ample, is not, 
in our opinion, a prudent step, having regard to the heavy 
indebtedness of the petitioner and other circumstances, which 
reduce the chances of an easy recovery of the mortgage amount 
in cash toa negligible minimum. That being so, the sanction 
of this mortgage loan is one which we do not think fit to 
uphold. 


In the result, the appeal is allowed, and the application of 
the lst respondent is dismissed. He will pay the costs of the 
appellant in this Court. 

No orders are necessary on the Civil Revision Petition. 

The typing charges will be included in costs. 

B. V. V. Appeal allowed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. © 


PRESENT :—Mnr. JUSTICE VENKATASUBBA RAO. 


Vayyaprath Kunnath Valia Muhammad .. Appellant* (Deft.) 
v. 
Chowkkaran Orakkatteri Savakutti Koyi 
and others .. Respondents (Plffs.). 


Evidence Act (I of 1872), S. 116—Estoppel of tenant—Exception to 
the rule—Eviction by title paramouni— What constiiutes—Voluntary atiorn- 
ment to rival claimant. 

Where the tenant is evicted by a person having a title paramount and 
entitled to immediate possession or under threat of eviction by such a 
person, the tenant attorns to the claimant, the tenant is not precluded from 
denying the landlord’s title. But where the tenant, on finding that a rival 
Lene a a S Enea 
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claimant was successful in cettain proceedings relating to other- properties, 
attorned to him voluntarily, the general rule- applies and the tenant is estop- 
ped from denying the landlord’s title. 


Case-law referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A.S. No. 241 of 1928 (A. S; No. 90 of 
1928, District Court) preferred against the decree of the Court 
of the Additional District Munsif of’ Tellicherry in O. 5. 
No. 138 of 1927. 

P. Govinda Menon for appellant. 

O.T. G. Nambiar and Achuthan Nambiar for respondents. 

The Court delivered the following 

JupcmEnt.—The only question I need decide in this 
second appeal is, whether defendants 1 and 3 are estopped from 
denying the title of the plaintiff. The plaintiff claims the 
property in question under a gift deed executed in 1898 by his 
father Kunhi Kuttiali, who at the time of the gift happened 
to be the karnavan of the 2nd defendant’s tarwad. The 2nd 
defendant’s case is, that the property belonged to his tarwad 
and that the gift deed relied upon by the plaintiff is inoperative. 
One: Achuthan executed a lease in favour of the plaintiff’s 
brother in 1902, and defendants l'and 3 are'persons holding or 
claiming under Achuthan. In certain proceedings, which, 
however, I must remark, did not relate to the suit property, the 
gift deed was not recognised. Defendants 1 and 3, finding 
that the 2nd defendant was successful in those proceedings, 
attorned to him in regard to the property in question and exe- 
cuted in his favour a registered marupet in 1920. The short 


_ question I have to decide is, whether defendants 1 and 3 are 


estopped from denying’ the plaintiffs title. S. 116 of the 
Evidence Act is as follows :— 


“No tenant of immoveable property, or person claiming through such 
tenant shall, during the continuance of the tenancy, be permitted to deny that 
the landlord of such tenant had, at the beginning of the tenancy, a title to 
such immoveable property.” 

As that section shows, a tenant is not estopped from eas 
ing that his landlord’s title expired at a period subsequent to the 
date when the tenant was let into possession. (Everest and 
Strode’s Law of Estoppel, 2nd Edition, p. 276.) There is yet 


another exception to the rule enacted in S. 116. That excep- 


tion is thus stated in the work to which I have just referred :— 


“A tenant may dispute his landlord’s title, if he has been evicted by 
title paramount, and by a party entitled to the immediate possegsion of the 
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premises; or if under threat of eviction by a party having a title paramotht 
and entitled to the immediate possession of the premises, he has attorned as 
tenant”. 1 


This passage has been quoted with approval by Spencer; J. 
in Devalraju v. Mahamed Jaffer Saheb’. The Lower Courts 
have held on the facts of the present case, that there was no 
eviction but that defendants 1 and 3 voluntarily attorned to the 
2nd defendant. -If that be so, the tenants should not be allowed 
to deny the landlord’s title. The law on this point is ae 
clearly in Halsbury’s Laws of Englands :— 


“Similarly, in order to constitute an eviction by a person elgiming 
under title paramount, it is not necessary that the tenant should be put ont of 
possession, or that ejectment should be brought. A threat of eviction is 
sufficient, and if the tenant, in consequence of such threat, attorns to the 
claimant, he can set this up as qn eviction by way of defence to an action for 
rent, subject to his proving the evictor’s title. But there is no eviction if the 

tenant gives up possession voluntarily.” 

The question was considered in Delaney v. Fox4. The 
case was heard by Cockburn, C. J. and three Judges. The 
following observations from the judgment of Willes, J. may 
be usefully quoted :— 

“Tt is competent to the tenant to shew that his landlord's title has 
expired: but that has not happened in this case. It is then said that there is 
another exception to the rule which precludes the tenant from disputing his 
landlord’s title, vix., where the tenant has been evicted by title paramount. 
No such eviction was proved here. All that appears is, that another person 
was evicted from the cellar, which was not demised to the plaintiff, and that 
the plaintiff, apprehending that she would. be turned out, attorned to the 
perlon claiming title.” 

It was held on the facts mentioned in this passage, that the 
tenant was estopped from denying her landlord’s title. The 
same principle was laid down in In re Emery and Barneits. In 
that.case again the law is tersely stated by Wiles, J. Says the 
learned Judge: ; 7 

“The question of eviction depends upon two things,—first, whether the 
party evicting has a good title, secondly, whether the tenant is compelled to 
quit against his will.” 

Then he goes on to show that the tenant there voluntarily 
withdrew and the estoppel of the tenant applitd. The last 
mentioned case, In re Emery and Barnetit, was quoted with 
approval by the House of Lords in Matthey v. Curlingé. The 
same view of the law was taken by a Bench of this Court, in 





1. Pp. 277 and 278. 2. (1911) I. L. R. 36 Mad. 53 at 56. . 


3. Vol. 18, paragraph 961. 
4, (1857) 2 CB. (N.S.) 768: 140 E.R. 618. 
5. (1858) 4 C B. (N. S.) 423: 140 E. R. 1149, 
- 6, (1922) 2 A.C. 180 at 212. 
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Alaga Pillai v..Ramaswamiy Thevan! though the learned Judges 
there have not referred to the English decisions cited above. 

y In the present case then, on the footing that defendants 1 
and 3 attorned to the 2nd defendant voluntarily, I must hold 
that they are estopped from denying the plaintiff’s title. I 
express no opinion on the point whether the 2nd defendant has 
established that he is the real owner, although in the discussion 
above, I have assumed that he has good title. 

I must also observe that the two Courts below have taken 
different views on the question whether the plaintiff has 
acquired title by adverse possession as against the 2nd defend- 
ant. Even on that point, it is unnecessary for me to express 
any opinion in the view I have taken. 

In the result, the second appeal fails and is dismissed with 
costs. 

S. R Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton Beasey, Kt., 
Chief Justice anD Mr. Justice BARDSWELL, 


Ramalinga Pandaram and others .. Appellantse (1st Plain- 
v. tif and Nil) 
Antbonimuthvu Vathiar and others .. Respondents (Defiss). 
Possession—Possessory tithe—Relief on basis of—Swit for declaration 


of title—Plaintifs found to have been in exclusive possession—Duration of 
possession, if material, , 

Where in a suit for declaration of title to waste land and injunction, the 
plaintiffs were’ found to have been in exclusive possession of the land, they 
are entitled te a declaration of their right to possession on the basis of their 
possessory tle as against the defendants with no better title, although in the 
plaint they alleged to have been in possession from time immemorial and 
claimed to be the absolute owners of the land but failed to prove the duration 
of their possession. $ 


Ismad Arif v. Mahomed Ghouse, (1893) L. R. 20 I. A. 99; I, L. R. 20 
Cal. 834 (P. C.), relied on. 


Maikal Servai v. Thambuswami Servai, (1914) 1 L. W. 853, distin- 
guished. 


_ Appeal under Clause 15 of the Letters Patent against the 
decree of the Hon’ble Mr. Justice Reilly in S. A. No. 827 of 
1925 preferred to the High Court against the decree of the 
Court of the Additional Subordinate Judge of Trichinopoly in 





1. (1925) 23 L, W. 296. 5 
*L. P. A, No. 36 of 1930. _ 27th October, 1933. 
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A. S. No. 348 of 1924 (A. S. No. 1 of 1924, District Court, 
Trichinopoly) preferred against the decree of the Court of the 
District Munsif of Srirangam in O. S. No. 346 of 1920. 

N. R. Raghavachartar and V.C. Seshachariar for appellants. 

M.S. Vaidyanatha Aiyar for respondents. 

The Court delivered the following 

Jupcments. The Chief Justice —The appellants here, the 
plaintiffs in the suit, claimed a declaration of their title to waste 
land and a mandatory injunction against the defendants. In the 
District Munsif’s Court and also in the first appellate Court 
they succeeded and got the declaration sought for. Both the 
Courts have found that the plaintiffs were in exclusive posses- 
sion, that is to say, exclusive possession of this land as against 


the defendants. In second appeal, the learned Judge found as 


follows :— 


“The Subordinate Judge has also found that the land has not been 
assigned to either party and that neither party has established title to 
it otherwise. He has found that the plaintiffs are now in possession, by 


which I understand he means exclusive possession; but be has not found for. 


how long they have been in exclusive possession and the evidence on that 
question is neither clear nor satisfactory. That being so, ina suit in respect 
of a village nattam, it is clear that there is not the necessary foundation for 
even the declaration and injunction made by the Subordinate Judge.” 


The reference in that judgment to the failure of the Lower 
Court to find how long the plaintiffs had been in exclusive pos- 
session of this land which he describes as village nattam clearly 
indicates that the learned Judge in second appeal had in mind 
the question of the plaintiffs establishing a title to the nattam 
land by adverse possession. Otherwise, it is difficult to see how 

.a finding as to the length of time of possession can have any 
bearing. All the three Courts having found the plaintiffs’ 
exclusive possession, it seems to me quife clear that, as against 
the defendants, the plaintiffs are entitled to a declaration that 
they are lawfully entitled to possession of this land, because even 
in the case of trespassers, the trespasser in possession is entitled 
as against another trespasser to get such a declaration. This is 
quite clearly stated in Ismail Arif v. Mahomed Ghousel. This 
is a decision of the Privy Council following the well-known 
principle. Here it is contended on behalf of the respondents 
that the evidence upon which the finding was come to with 
regard to the plaintiffs’ possession was not such as could in law 
establish title by adverse possession; and reference has been 





1. (1893) L. R. 20 I. A. 99: I. L. R. 20 Cal, 834 at 842 (P. C.). 
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made to one or two cases where it is stated that storing manure 
and having cattle upon the land are not such acts as can be held 
to establish adverse possession. This case does not rest upon 
those acts only because there is evidence of the existence of a 
fence to this land and an allegation that it was erected by the 
plaintiffs. Any act more adverse to the possession of the real 
owner than to erect a fence on a property it is difficult to 
imagine. Also there was a tree upon the land the fruits of wHich 
were enjoyed by the plaintiffs. Therefore this case goes far 
beyond the cases to which reference has been made. Apart from 
that, both the Lower Courts have found exclusive possession,that; 
finding has been accepted by the learned Judge in second appeal 
and we are not going behind that finding. The position, there- 
fore, is that the plaintiffs established their exclusive possession 
which the defendants failed to do. Their case, though not a 
strong one, was a better one than the defendants’. That entitled 
them to the relief they asked. They certainly could not ask for 
a declaration that, as against the real owner or as against the 
world, they are the owners of the property ‘which they appear to 
have asked for in the plaint although they there state that they. 
have been in possession of the property from time immemorial) 
That allegation, in my view, was quite sufficient for them to 
fall back upon the case of a possessory title when a better title 
put forward by them was negatived. ‘I agree that, had such a 
point been raised for the first time in first appeal, it ought not to 
succeed but in this case it was raised in the trial and an issue as 
to who was in possession was taken; and throughout 
no point was taken until this stage that the Court was not 
entitled to grant a declaration with regard to possessory title by 
reason of the way in Which the plaint was framed. The case to 
which we have been referred in support of the argument of the 
respondents is Matkal Servai v. Thambuswami Servail, a very 
different case to this because there in the judgment it is stated :- 

‘There is no indication of such a claim in the plaint, which, as already 
stated, bases the suit on title by inheritance and nothing else; and the 
contention appears to have been first set up in the course of the hearing in 
the lower appellate Court. We consider, following Somasundaram Chetty v. 
‘Vadivelu Pillai? and Shiro Kumari Debi v. Govind Shaw Tanti’, that 
plaintiff should not have been given a decree on the basis of a claim not set 


wp in the plaint or raised in the issues or even set “p in the first appeal 
ZARN 
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This is not such a case. I am of the opinion that our learn- 
ed brother in second appeal was in error in thinking that the 
question of length of possession was the guiding test. The only 
question was the possession of the plaintiff as against the 
defendant and no question as to who the real owner of the land 
was unless it were the defendant fell to be decided and a 
finding that this land is village nattam was unnecessary. That 
being so, this Letters Patent Appeal must be allowed with costs 
here and in the second appellate Court. There will be a declara- 
tion that the plaintiffs are lawfully entitled to possession of the 
property and a direction that the defendants are not to interfere 
with their possession. 


Bardswell, J.—I agree. 
S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justick SuNpARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. 


Sokkmal Suganmull .- Appellant* (2nd Deft.) 
v. 
G. Lokanatha Achari and another .. Respondents (Plaintif and 
Ist defendant). 


Contract Act (IX of 1872), S. 178 (before the amendment of 1930)— 
Jewel taken for approval—Pledge of—Validity of—Pretence of purchase 
by bailee—Interest acquired by—Pledgee not entitled to. 


The 1st defendant pretending to bea Government servant of respectable 
status induced the plaintiff to let him have a jewel for inspection and purchase 
on approval and pledged it with the 2nd defendant. Without disclosing 
the pledge the lst defendant made a pretence of buying the jewel from the 
plaintiff and in fact paid a small portion of thapurchase price. On coming 
to know of the pledge the plaintiff brought the suit to recover the jewel. 

Held, that the pledge was invalid. (ù The Ist defendant, as’ a 
gratuitous bailee, could not be deemed to have been in ‘ possession’ of it 
within the meaning of S. 178, to enable him to make a valid pledge of it; 
(if) that the jewel was obtained from the lawful owner, and subsequently 
retained by the Ist defendant, by an ‘ offence’, ie., cheating. 

Held, further, that the subsequent so-called sale was also a result of 
fraud and any interest acquired by fraud did not enure to the benefit of the 
pledgee and the plaintiff was not estopped from denying the validity of the 
pledge. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 628 of 1929. 





*C. C C Appeal No. 13 of 1931. 14th September, 1933. 
R—46 
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K. Narasimha Aiyar for appellant. 


L. A. Govindaraghava Atyar and P. S. Ramachandra 
Aiyar for respondents. 


The Court delivered the following 


JupemMEeNT.—This appeal preferred by the 2nd Defendant 
arises out of a suit filed by the Plaintiff (1st Respondent) for 
a declaration that he is absolutely entitled to a pair of diamond 
thodus, which were wrongfully pledged by the lst Defendant 
with the 2nd Defendant. It is common ground that the diamond 
thodus in question belonged to Plaintiff. Certain facts connected 
with the question how the Plaintiff came to part with the posses- 
sion of the jewel, have been fairly established in the evidence. 
Plaintiff and 2nd Defendant are the only witnesses examined in 
this case, and some documents have also been filed. Plaintiff is 
a goldsmith by profession. There is no doubt, that by the 
machinations of two or three swindlers, the Plaintiff was made 
to believe that the 1st Defendant was a Government servant of 
respectable status, and hand over the jewel to Ist Defendant on 
8th June, 1929, for inspection, and after approval for settle- 
ment of the price. When taking the jewel from Plaintiff, the 
lst Defendant passed the chit (Ex. A). The approximate 
value of the jewel is fixed in Ex. A as Rs. 3,000. Though the 
jewel was given to 1st Defendant for inspection and return, 
in the belief that a sale can be effected on approval and settle- 
ment of the price, he clandestinely pledged the jewel with the 
2nd Defendant on the very next day for Rs. 1,500 (vide Ex. II). 
When making this pledge the 1st Defendant posed himself as a 
Corporation Overseer. To effectuate the scheme of fraud 
designed when first getting the jewel from the Plaintiff, the 
Ist Defendant along with his associates made a pretence of 
buying the jewel on 12th June, suppressing the fact of the 
pledge, and making the Plaintiff believe that the thodus suited 
the lst Defendant’s wife and were worn by her. After some 
higgling, the price was fixed at Rs. 2,350. The Plaintiff wanted 
the price to be paid in cash and said that he would sell on 
payment of the whole price in cash: But the associates of the 
1st Defendant, representing that he was a Government servant 
and money was expected from Rangoon within 4 days, made a 
payment of Rs. 400 and a memo was accordingly signed by Ist 
Defendant and left with Plaintiff (Ex. B). It states that the 
price settled was Rs. 2,350 and a part payment of Rs. 400 was 
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made. Itis also noted therein that the inspection letter (Ex. A) 
was not received back from the Plaintiff. On the 14th June the 
Plaintiff came to know of the pledge, and of his having been 
swindled in this manner. A complaint was filed and it resulted 
in the conviction of 1st Defendant for the offences of cheating 
and criminal breach of trust. The diamond thodus were in the 
custody of the Chief Presidency Magistrate’s Court, Madras, at 
the time of the filing of the present suit. 


The main question is whether the pledge in favour of the 
2nd Defendant on 9th June, 1929, is valid and binding on the 
Plaintif. S. 178 of the Indian Contract Act, as it stood before 
its amendment by the Indian Contract (Amendment) Act, 1930, 
which came into force on Ist July, 1930, is the section governing 
the present case. According to that section, a person in pos- 
session of any goods may make a valid pledge of such 
goods: provided that the pawnee acts in good faith and 
under circumstances which are not such as to raise a 
reasonable presumption that the pawner is acting impro- 
perly: provided also that such goods have not been 
obtained from the lawful owner by means of an offence or 
fraud. With reference to the meaning of the word ‘ possession’ 
used in this section (as not distinguishable from the expression 
“when any person is, by the consent of the owner, in possession 
of any goods” found in Exception (1) to S. 108 of the Act) it 
has been held, that what is contemplated in S. 178 is juridical 
possession as distinguished from bare custody. We are of 
opinion that such a construction is the only reasonable one, 
though the general word ‘ possession’ standing by itself without 
any qualification may be deemed to be wide enough to include 
any kind of possession. A gratuitous bailee, such as the 1st 
Defendant, who merely took the jewel from the Plaintiff on 
8th June, 1929, for inspection and return, cannot be deemed to 
have been in possession of it within the meaning of S. 178, to 
enable him to make a valid pledge of it. Moreover, the pledge 
to 2nd Defendant on 9th June would not be valid unless the 
requisites of both the provisos are fulfilled. We shall assume 
for the present, that the 2nd Defendant acted in good faith 
and the condition laid down in the first proviso has been 
satisfied. Can we hold that the jewel in question has not been 
obtained from the Plaintiff (the lawful owner) by means of an 


offence. or fraud? The Indian Penal Code is one of the. 
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important guides for determining whether an act is an offence 
or not, according to Indian Law. According to S. 415, Indian 
Penal Code, cheating as defined therein is an offence. Whoever, 
by deceiving any person, fraudulently induces the person 
so deceived to deliver any property to any person, or to 
consent that any person shall retain any property, is said to 
‘cheat’. A dishonest concealment of facts is a deception within 
the meaning of this section. In the present case, it is clear from 
the evidence, that the Plaintiff was deceived into believing that 
the Ist Defendant was a Government servant (a Corporation 
Overseer) of respectable status, and the son of a Judge and that 


` by the practice of such deception he was induced to deliver 


the diamond thodus to 1st Defendant on 8th June for inspection 
and purchase on approval and settlement of price. The Plaintiff 
was kept under the same spell of illusion about the 1st Defend- 
ant’s status and worth, when he approached the Plaintiff on 
12th June, with his associates, and negotiated for the purchase 
on credit (paying a small sum of Rs. 400, which in all proba- 
bility was part of the sum of Rs. 1,500 raised by pledging the 
Plaintif?s jewel with 2nd Defendant), dishonestly concealing 
the fact of the pledge. If the delivery of the jewel to Ist 
Defendant on 8th June was brought about by means of the 
offence of cheating, we are of opinion that even on the 12th June, 
by the continuance of the same process of cheating, the Plaintiff 
was induced to consent to the retention of the jewel by Ist 
Defendant. But for that deceit, the Plaintiff would never have 
agreed to sell the jewel on credit to Ist Defendant, receiving 
only a minor portion of the price asready cash. This contract 
of sale was itself brought about by cheating, and the consent 
of the Plaintiff to such*a bargain obtained by deceitful trick or 
fraud, cannot be deemed to be real consent. That this bargain 
of sale on credit was brought about on 12th June by cheating 
is apparent from the Illustration (a) to S. 415, Indian Penal 
Code, which runs thus: 


“A, by falsely pretending to be in the Civil Service, intentionally 
deceives Z, and thus dishonestly induces Z to let him have on credit goods for 
which he does not mean to pay. Æ cheats.” 


It follows from what is stated above, that not only was the 
jewel obtained from the lawful owner on the 8th June by means 
of the offence of cheating, but even the consent of'the lawful 
owner to the Ist Defendant’s retention of the jewel as per the 
contract of sale on credit was by means of the same fraud 
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amounting to cheating. The condition mentioned in the 2nd 
proviso to S. 178 not being satisfied, the pledge in favour of the 
2nd Defendant is invalid and inoperative as against the diamond 
thodus in question. 

It is, however, strenuously contended by Mr. Narasimha 
Aiyar, the learned Advocate for the Appellant, that the sale of 
the jewel to lst Defendant on 12th June was, if at all, only a 
voidable transaction, and if before its rescission by the Plaintiff, 
it was pledged to a third party who was a bona fide pledgee 
without notice of the defect in title, the pledge must be taken to 
be valid. In the present case, he invokes for his aid the 
principle of feeding the title by estoppel. It is argued, that 
though the 1st Defendant had no title whatever to the jewel, 
when the pledge was made on the 9th June, the subsequent 
acquisition of title on 12th June, by virtue of the sale, enures 
to the benefit of the pledgee, and the Plaintiff is estopped from 
denying the validity of that pledge. If the transaction of 12th 
June were a valid sale, such an argument would be unassailable, 
and would have the support of the Full Bench decision of our 
High Court reported in Sinnan Chetity v. Alagiri Aiyeri. But 
we have found that the so-called sale on the 12th June was the 
result of fraud amounting to the offence of cheating practised 
on the Plaintiff. An interest fraudulently acquired by Ist 
Defendant would not pass to the pledgee (2nd Defendant) nor 
is the Plaintiff estopped from impugning the validity of the 
pledge. Nothing was done by the Plaintiff after the transaction 
of the 12th June, which might have the effect of misleading the 
2nd Defendant as regards the ownership of the jewel. On the 
other hand, he promptly rushed to the Criminal Court for 
prosecuting the 1st Defendant. ° 

Some stress is laid on the wording of Exception (3) to S. 108 
of the Contract Act, which indicates that a person in possession 
of goods under a contract voidable on the ground of fraud can 
make a valid sale to a bona fide purchaser, at any time before 
the contract is rescinded. That being so, why should a bona 
fide pledgee under similar circumstances be in a worse position 
than the purchaser? One possible explanation is that this is due 
to the diference in the terms of S. 108 and S. 178. In the 
commentary on the Indian Contract Act by Pollock and Mulla 
(V Edition), while dealing with 2nd proviso to S. 178, the 





1. (1923) I. L. R. 46 Mad. 852: 45 M.L.J. 516 (F. B.). 
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learned authors state that the true meaning of that proviso is 
not free from obscurity. They throw out a suggestion, that if 
the word ‘fraud’ used in the 2nd proviso be construed in a 
restricted sense as fraud amounting to an offence, such as 
cheating, there would be no difficulty in reconciling the principle 
of S. 178 with that of Exception (3) to S. 108 and there would 
not be a striking departure from the principles of English Com- 
mon Law. It may be that on account of the wording of the old 
S. 178, indicating that the term fraud is used in a general sense 
so as to cover cases of fraud not amounting to a criminal 
offence, and with a view to bring the Indian Law more in con- 
formity with the Common Law of England, that the Legislature 
had this section deleted in 1930, by ‘the Amending Act, and 
substituted in its place two sections, vis., 178 and 178-A. If 
these sections are applicable to the presen case, the result may 
be different. The same learned authors have stated in the 
VI Edition of their book with reference to these new sections 
as follows :— 

“Under that section (old S. 178) a person who obtained possession of 
goods by means of an offence or fraud, conld not make a valid pledge. 
Under the present section a person who obtains possession of the goods under 
a contract voidable under S. 19 or 19-A may make a valid pledge though the 
transaction may amount to an offence or fraud.” 

It would therefore be futile to attempt to import into the 
old S. 178 all that is laid down by the Legislature in the new 
Ss. 178 and 178-A, substituted for the old section. At any rate, 
in view of our finding in this case, that the fraud of the Ist 
Defendant, which vitiated the transaction of the 8th June as 
well as that of the 12th June was fraud amounting to the offence 
of cheating, the discussion on the above lines as to the obscurity 
of the meaning of the word ‘fraud’ in the 2nd proviso to S. 178, 
is not very necessary and is one of academical interest. When 
the question in this case is covered by a special section of an 
Indian statute, we have to decide it with reference to the 
provisions thereof. The principles laid down in English deci- 
sions some of which were relied on and referred to at great 
length, in the course of the arguments, have no application, 
especially when they seem to be based upon the provisions of 
the English Factors Act, and the notions of English Law 
as to what would be offences and what not. There are interest- 
ing observations as to what amounts to “ Larceny by a trick,” 
and what would simply be an obtaining of goods by fraud in 
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the form of false pretences. We think that those English 
decisions are not of much help in deciding the question accord- 
ing to the express provisions of the old S. 178 of the Contract 
Act, and accordingly refrain from making a detailed reference 
to them. 


In the result, we confirm the decree of the Lower Court 
and dismiss this appeal with the costs of 1st Respondent. 


S. R. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sı Horace OwEN Compton Beasley, Kt., 
Chief Justice anp Mr. Justice BARDSWELL. 
M. K. Mahomed Asan Maracair .. Appellant® (1st Respond- 
ent in C. M. P. No. 2711 of 
1933 on the file of the High 
v. Court) 
A. K. Bijli Sahib Bahadur and 
others ` .. .. Respondents. 


Certiorari—Writ of —W hen issued—Election—Madras Local Boards 
Act (XIV of 1920), S. 199 (2) (a) and (b)}—Rales snder—Rules for the 
Conduct of Elections of Members to Local Boards, Rr. 10 (a), 21 and 23— 
Circular by Election Officer directing gosha voters to unveil themselves, if 
identity challenged—Validity of—Candidate insisting on every voter unveil- 
ing—lIf an offence under S. 171-C of Penal Code—Jwrisdiction assumed by 
Commissioner by erroneous conclusions of law—lInterference by writ. 

The High Court will not interfere with an order of the Election Com- 
missioner unless he has acted without jurisdiction or in excess of it. Where 
the Court or other authority has only committed an error of law or facts in 
the exercise of its jurisdiction, the superior Court cannot interfere. 

The voters in a polling area consisted of a large number of gosha ladies. 
The District Election Officer issued a Circular (Ex. I) to the polling officers 
to the effect that if the identity of the gosha ladies was challenged by the 
candidates or their female agents, they would have to unveil themselves. The 
petitioner, oneof the candidates to the election, was present at one of the 
polling booths and insisted that each purdah vOter should unveil herself in 
accordance with the circular. It was alleged that in consequence most of the 
ladies were scared away from voting. The election of the petitioner was set 
aside by the Commissioner on the grounds that Ex. I was ultra vires and 
that the petitioner was guilty of an offence under S. 171-C of the Penal 
Code. Onan application for a writ of certiorari, Ramesam, J. quashed that 
order. On appeal, 

Held, affirming Ramesam, J., that (¢) Ex. I wasin accordance with the 
spirit of Rr. 12, 19, 20, 21 and 23 of the Election Rules; it was not illegal or 
wlira vires; (41) the petitioner, in calling upon the gosha voters to unveil 
their faces before him, was not guilty of any offence under S. 171-C of the 
Penal Code; (iii) the Election Petition disclosed no offence of which the 
Election Commissioner could take cognizance and the Commissioner having 
assumed jurisdiction by erroneous conclusions, his order was properly set 
aside as one without jurisdiction 





* L.P.A. No. 77 of 1933. 19th December, 1933. 
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Appeal under Cl. 15 of the Letters Patent against the order 
of the High Court, dated the 8th September, 1933 and passed in 
C.M.P. No. 2711 of 1933. 

Cerltorars. 

Application (C. M. P. No. 2711 of 1933) for the issue 
of a writ of certiorari calling upon the Election Commis- 
sioner (Principal Subordinate Judge, Tinnevelly) to submit the 
records relating to O. P. No. 56 of 1932 on his file, to make the 
writ mist absolute and to quash the order and proceedings in the 


said O. P. and also to make such other or further orders as to the 
High Court may seem fit. 


The application came on for hearing on the 8th September, 
1933, before Sir Vepa Ramesam, Kt., Officiating Chief Justice. 


K. Bhashyam Atyangar and S. Ramachandra Aiyar for peti- 
tioner. 


T. R. Venkatarama Sastri, K. ee Desikan and K.T. M. Ahmed 
Ibrahim for 1st respondent. 


K. S. Jayarama Atyar and J. S. Vedamanickkam for 2nd res- 
pondent. 


The Court delivered the following 

JupcMEenT.—This is an application for a writ of certiorari for 
quashing the order of the Election Commissioner in O. P, No. 56 
of 1932, the Commissioner being the Principal Subordinate Judge 
of Tinnevelly. 


The facts of the case may now be stated. Anelection had to 
be held for the Tiruchendur Circle to the District Board of 
Tinnevelly. There are two seats for that Circle. One of the seats 
is reserved for a Muhammadan and the other seat is open to all 
anda Muhammadan may be elected even for that seat. Three 
candidates stood for thesé two seats. One was Mr. Daniel Thomas 
Nadar, a Christian, and he was elected by an overwhelming major- 
ity of votes and no question about the validity of his election 
arises before me. The other two candidates were two Muham- 
madan gentlemen, vis., Mr. M. K. Mahomed Asan Maracair, the 
petitioner before the Election Commissioner and the respondent 
before me, and Mr. A. K. Bijli Sahib, Advocate, Tinnevelly, the 
ist respondent before the Election Commissioner and the petitioner 
before me. The date fixed for the polling was the 15th October, 
1932. 


Now it happens that there is a large number of Muhammadan 


voters in the polling area of Kayalpatnam which is within the 
Tiruchendur Circle. Naturally many of these would be gosha 
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ladies. As early as the 3rd July, 1932, the Inspector of Local 
Boards issued a circular Ex. E directing that in the case of booths 
set apart for women the agents of candidates wishing to watch the 
proceedings at the poll on behalf of the candidates should be 
females and not males, but that the candidate himself may be 
admitted into these booths. In September, 1932, a petition was 
sent to the Election Authority (Inspector of Boards) praying for 
special facilities to be given to women voters in the matter of 
recording their votes. He requested the Tahsildar of Tiruchendur 
to report whether suitable ladies will be available for doing the 
duties of polling and identifying officers (Ex. A). He followed 
this by Ex, III, enclosing copies of the petitions received from the 
Muhammadans. These are two requests in these petitions. The 
first is for more convenient polling booths. As to this the officer 
who addresses Ex. IlI observes: 

“It is impossible to satisfy every one but I wish you would look into 


the matter and do what you can to placate them. At best it will have to be a 
compromise.” 


The second request is with regard to the arrangement for 
gosha ladies. As to this the officer observes: 


“Franchise and purdah do not go very well together, but as an initiatory 
stage we might make an effort to render the transaction easier.” 


He then refers to the fact that orders had already been issued 
excluding male agents though candidates will be permitted to be 
present, He then discusses the question of women polling officers. 
What actually happened on the election day was that five women 
polling officers were appointed for five of the booths. We are not 
now concerned with the second and third booths or the first booth. 
At the fourth booth there were 300 purdah voters of whom 139 
voted. Mr. Bijli was represented by a woman agent at that 
booth. The fifth and the sixth booths were in one hall and ballot 
boxes were placed in that hall at eithem end. There were 269 
purdah voters in the fifth and 344 purdah voters in the sixth booth. 
Only 13 voted in the fifth booth and one voted in the sixth. The 
candidate Mr. Bijli was sitting inthis room. The polling officers 
for these two booths were P. Ws. 2 and3. On the 12th October, 
1932, the District Election Officer sent a circular Ex. I. It runs 
thus: 

“I am directed by the Inspector to inform you that gosha ladies will 


have to unveil themselves in the polling booths if their identity is challenged 
by the candidates or their female agents etc.” 


The Election Commissioner, who is the Principal Subordinate 
Judge of Tinnevelly, characterises Ex. I as “an extraordinary 
document” in paragraph 2 of his judgment and again in paragraph 4 

R—47 
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he calls it “a grotesque order” and “an absolute travesty of all 
proper conduct of elections”. He then says: 

“Ihave no doubt that this circnlar Ex. I was perfectly «lira vres and 
illegal.” 

Again it would seem that Mr. Bijli Sahib was sitting in the 
room and was insisting that each purdah voter should unveil 
herself in accordance with this circular, There is some dispute 
between the parties as to whether the unveiling should be to 
himself or to the polling officer. Mr. Bijli himself says that he 
wanted that they should unveil, i.e., “ show ” themselves to the 
polling officer. But P. W. 5 says that he insisted on their showing 
their faces to him. But in cross-examination P. W. 5 adds that she 
herself asked the women voters to show their faces to herself. The 
Election Commissioner believes P. W. 5 in preference to Mr. Bijli 
Sahib and sitting for the purpose of issuing a writ of certiorari it 
is not for me to weigh the oral evidence. I will accept the finding 
of the Election Commissioner for the purpose of the discussion 
that follows. The Election Commissioner observes: 

Para. 7.—"The 1st respondent seeks to rely for support in Ex. J, the cir- 
cular of the District Election Officer; it is again clear that Ex, I ıs absolutely 
unwarranted and contrary to the spirit of Rr. 19, 21 and 23 and the various 
circulars of the Inspector of Local Boards and if Ex. I begins with saying 
that ‘as directed by the Inspector that cannot be believed atall, and no 
instructions of the Election authority authorising such a circular are placed 
before me and on the other hand all that we have show to the contrary. 
The 1st respondent must therefore beheld guilty of conduct coming within 


S. 171-C of the Indian Penal Code, as interfering with the free exercise of 
the electoral rights of the women voters.” 


He then comes to the conclusion that under Rule 10 (a) of the 
Rules as to Disputes as to Elections the election ought to be set 
aside, In my turn, I have to characterise this paragraph as somewhat 
extraordinary. Whether Ex. I is warranted or unwarranted by 
the rules, if Ex. I has been issued, it strikes one that Mr. Bijli 
Sahib was within his rights if he did insist on women voters 
unveiling themselves; and assuming that there is anything wrong, 
the error would lie with Ex. I and not with the conduct of 
Mr. Bijli Sahib. Again, the Election Commissioner says that the 
statement in Ex. I that ıt was directed by the Inspector cannot be 
believed. The reason given for this is that no instruction of thé 
Election authority authorising such a circular was placed before 
him. He also observes that “ all that we have show to the contrary”. 
I am not able to see anything in the record showing to the contrary. 
When we remember that the officer who issued Ex. I is a public 
servant discharging duties as such, one would think that the 
natural presumption is that the statement made by him in Ex. I 
that he was directed by the Inspector to issue the instructions in it 
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is correct and it is for those who challenge the truth of the state- 
ment to show that it is false. The Election Commissioner adopts 
exactly the opposite course. In my opinion, there is no justification 
in this case for saying that the statement in Ex. I cannot be 
believed to be true. On the other hand, every presumption ought 
to be made that the officer who issued Ex. I made a correct 
statement. There is no evidence to the contrary, but assuming that 
all this part of the reasoning of the Election Commissioner is 
right the next conclusion to which he comes, that because Ex. I was 
issued and because the statement in it is false it follows that 
Mr. Bijli Sahib is guilty of an offence under S. 171-C of the 
Indian Penal Code strikes me as very extraordinary. S.171-C of 
the Indian Penal Code runs: 

(a) Whoever threatens any candidate or voter or any person in 
whom a candidate or voter is interested with injury of any kind, or 
(b) induces or attempts to induce a candidate or voter to believe that he or 
any person in whom he is interested will become or will be rendered an 
object of Divine displeasure or spiritual censure etc.” o 
: I am unable to see how the two clauses of this section have 

anything to do with the facts as held to be proved by the Election 
Commissioner. It is said that Mr. Bijli Sahib seated in an easy 
chair was remarking as the voters were proceeding that gosha 
women need not vote and that the better thing for them would be 
to remain at home and that his own wife remained at home. I am 
unable to see in all this either a threat to any candidate or any 
voter with an injury of any kind or an attempt to induce a belief 
in the voter that he would be rendered the object of Divine 
displeasure. How from the facts the Election Commissioner holds 
to be proved in the case he concludes that an offence under 
S. 171-C of the Indian Penal Code has been committed passes my 
comprehension. It is on these two conclusions, namely, (1) that 
the circular Ex. I is ultra vires, and (2) that an offence under 
S. 171-C, Indian Penal Code, has been corfmitted that the Election 
Commissione: has set aside the election. I have already said that 
the second conclusion is absolutely unjustified. 


Now I proceed to a consideration of the first question whether 
Ex. I is unwarranted, extraordinary or grotesque and is ultra vires. 
A perusal of the various documents issued by the Election authori- 
ties shows that they were anxious to meet the wishes of the gosha 
ladies as far as possible. But as was observed in Ex. III purdah 
and franchise do not go very well together. Ido not say that on 
that account such sympathy and help to gosha ladies as is possible 
need not be given. On the other hand, it is the duty of the Election 
authorities to do their best for rendering such help as they can 
and meeting halfway the wishes of gosha electors. But what 
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strikes me in this case is that the election officers have done their 
best in that regard. They provided women polling officers and 
they directed that the agents of candidates should be only women ; 
and personally I am unable to see that they could have done 
anything more. But even assuming that a more intelligent person 
can devise some better method of meeting the wishes of the gosha 
ladies, can we say that the circular Ex. I is unwarranted or 
grotesque? In my opinion, it is nothing of the kind. It is true 
that if a voter is challenged certain questions may be put to him 
and if he answers them in the way prescribed he shall be allowed 
to vote. (See R. 21.) But R. 23 provides that, if a candidate 
undertakes to prove an offence of personation, the polling officer 
shall observe a certain procedure in respect of the voter. Now it 
is a matter of common sense that no human being can charge 
another with personation unless he has seen him. If A charges B 
with personating C such a charge is impossible unless A has seen B. 
Og the face of it, R. 23 certainly contemplates that a candidate 
should have an opportunity of seeing the various voters so that he 
may have an opportunity of judging whether the offence of persona- 
tion is being committed or not. If no offence is committed, he 
has to rest content. But if one is committed, the procedure in 
R. 23 has got to be observed. I am unable to follow the suggestion 
that the women voters should not be compelled to unveil themselves. 
I even proceed to the length of holding that a candidate or his 
agent should have an opportunity of looking at the voters, If 
stich an opportunity is not given, personations can go on ad infini- 
tum without the possibility of the fact being noticed by the 
candidate or the voters. I do not think that it is the intention of 
the authorities that elections should be allowed to go on with whole- 
sale personations and with no means of preventing them. When 
we start with this position,-then there is no escape from the 
conclusion that Exhibit J was a proper circular to issue. I regret, 
therefore, that I have to differ from the conclusions of the Election 
Commissioner in this matter also, 


It may be said that my conclusions will be very inconvenient 
to gosha ladies. I quite recognise the fact and I quite sympathise 
with them. Itis not that I am unwilling to look at the situation 
from their point of view but we have got a very difficult situation 
to deal with, On the one hand, we have got to see that elections 
are conducted without the possibility of personations. In the 
present case there are two kinds of personations possible. A 
person may come and say that he is some other person which he is 
really not. On this matter it may be said that the candidate 
himself who does not know the gosha ladies personally is really 
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unable to discover such personation. But there is a second kind 
of personation which is possible and which the candidate will be 
able to discover. A lady may first come describing herself to be 
A and give her vote. Let usassume that it is immaterial whether 
she is 4 or not or at any rate there is no means of discovering that 
she is not. Aftera few votes have been recorded, the same lady 
may come again and may now call herself to be B and if a candi- 
date sees the person voting on both occasions, assuming he is 
unable to say she is not A or sheis not B,he certainly will be able 
to say she is not both A and B and a personation of this kind is 
certainly in the power of Mr. Bijli Saheb to prevent; and it is 
-this kind of personation that was very much apprehended at the 
time of the election, but whichever kind of personation was appre- 
hended I think it will be conceded on all hands that elections 
should be so conducted as to obviate the possibility of such perso- 
nations. This is the consideration on the one hand. On the othe: 
hand, one has to recognise that several sections of the people of 
this country such as Muhammadans, Kshattriyas and other Hindus 
observe gosha and we now see that they are anxious to exercise the 
franchise, All that can be said is that, if they are anxious to 
exercise the franchise, they should relax slightly from their 
adhering to the gosha system. No one wants them to drop the 
gosha altogether nor can any one compel them to do so. But if 
reasonable facilities are given to them on the election day so that 
they need not have to jostle themselves among the males and a 
separate room is made available to them for the purpose of voting 
just for an instant at least they should show themselves to be seen 
by the candidates. Personally I am of the opinion that an election 
is impossible without at least some relaxation on the part of the 
gosha ladies of their gosha system. However it is possible I am 
erring in my opinion and a better system can be devised which can 
satisfy both the wishes of the gosha votérs on the one hand and 
. the need for an election being conducted without possibility of 
personation. That some superior method is not devised is not to 
be made a charge against the Election Officer who issued Ex. I. 
As it is, the officers have all done their duty and I do not see any 
justification for using violent language against them. 


It is said that the Election Commissioner has not acted with- 
out jurisdiction. If it is merely questions of fact on which he has 
come to wrong conclusions certainly I cannot interfere but the two 
conclusions on which he has based his judgment are not questions 
of fact and as I have already stated I am unable to agree with 
them. It is because of these conclusions he is able to exercise any 
jurisdiction. It is said that that matter is in my discretion and that 
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if a re-election is ordered it is harmless. But it is not so. On tbe 
judgment of the. learned Election Commissioner the authorities 
would be in a fix and they would not know what to do. In my 
opinion, what they have done is correct and things are not to be 
left in such a condition that they would have to do something 
different hereafter, It is really for the purpose of making this 
clear that I am anxious to interfere in this matter. In my opinion, 
there is nothing wrong in the election that has happened and it 
ought not to have been setaside. It really remains to sympathise 
with gosha ladies if elections cause them a little inconvenience. 
While sympathising with them, I observe that elections cannot be 
conducted in a different manner for their convenience except as 
indicated by me. 

I quash the order of the Election Commissioner as totally 
without jurisdiction and declare that the election as held is 
perfectly good. 

The petitioner will receive his costs from the 1st respondent. 
I fix pleader’s fee at Rs. 100, and he will pay the costs of the 2nd 
respondent whose pleader’s fee I fix at Rs.50, forthey had nothing 
to doin this Court, but were unnecessarily impleaded. The peti- 
tioner will be entitled to his costs in the Lower Court from the 
lst respondent and I fix the pleader’s fee at Rs. 100. 

ON APPEAL 

S. Duraiswamt Atyar for B. Pocker and K. T. M. Ahmed 
Ibrahim for appellant. 

- K. S. Krishnaswami Aiyangar for S. Ramachandra Atyar 
for respondent. 

The Court delivered the following 

Juvcments. The Chief Justice.—This is an appeal from 
an order made by Ramesam, J. on an application for a writ of 
certiorari quashing the order of the Election Commissioner in 
O. P. No. 56 of 1932. The Commissioner was the Principal 
Subordinate Judge of Tinnevelly. 

The appeal arises out of an election held for the Tiruchen- 
dur Circle to the District Board of Tinnevelly. There were two 
seats for that Circle, one being reserved for a Muhammadan and 
the other unreserved. There were three candidates for these 
two seats. One was Mr. Daniel Thomas Nadar who was elected 
and in respect of whose election no question arose. There were 
two other candidates for the remaining seat, namely, the peti- 
tioner before the Election Commissioner and the appellant here 
and the Ist respondent. The date fixed for the polling was the 
15th October, 1932. There were a large number of Muham- 
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madans entitled to vote in the polling area in question, many of Mahomed 
them being gosha ladies. Polling booths were set apart for Asan 
women and the Inspector of Local Boards on the 3rd July, = 
1932, issued a circular, Ex. E, directing that the candidates Bijli 
themselves should be admitted to these booths or, if they A 
employed agents on their bebalf, they should be females and — 
not males. In September, 1932, a petition had been sent to the Beasley, GJ. 
Inspector of Local Boards praying for special facilities to be 

given to women voters in the matter of recording their votes; 

and itis clear from the documents that the Election Authority 

did all that was possible to provide them. In consequence of 

this, five women polling officers were appointed at five of the 

booths. We are only concerned with three out of the five 

booths. The lst respondent was represented by a woman 

agent at one booth, there being 300 purdah voters at that booth, 

of whom 139 voted. The other two booths were in one hall and 

ballot boxes were placed in that hall at either end. In one of 

these booths there were 269 purdah voters and in the other 344 

purdah voters. Only 13 voted in the former booth and one in 

the latter. The Ist respondent being a candidate sat in this 

room. Three days before the election, namely, the 12th Octo- 

ber, 1932, the District Election Officer sent a circular (Ex. I) 

which plays a prominent part in these proceedings. That states: 


“T am directed by the Inspector to inform you that gosha ladies will 
have to unveil themselves in the polling booths if their identity is challenged 
by the candidates or their female agents.” 


The election proceeded and it is alleged that the 1st respond- 
ent insisted on the gosha ladies who came to vote at the booth 
in which he sat showing their faces to him. The 1st respond- 
ent’s case is that he merely insisted that they should unveil 
themselves to the female polling officer. The Election 
Commissioner does not accept the Ist respondent’s version 
with regard to this. It is alleged that, as a result of this 
conduct of the Ist respondent, the gosha women voters were 
scared away being unwilling to unveil themselves before the 1st 
respondent through shame and that the Ist respondent was, 
therefore, guilty of an offence relating to elections under’ 
S. 171-C of the Indian Penal Code. The petitioner prayed that 
the election of the Ist respondent should be declared void, that 
the petitioner should be declared to have been duly elected to 
the seat or that a fresh election should be ordered. The Election 
Commissioner set aside the election and directed that a fresh 
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election should be held. As before-mentioned, Ramesam, J. 
quashed that order. 

In the course of his order the Election Commissioner has 
very severely condemned Exhibit I which in his opinion was 
absolutely illegal, «lira vires and unwarranted. He also 
describes it as a curious and ill-conceived circular and as being 
contrary to the spirit of Rr. 19, 20 and 23. It is obvious that he 
makes Exhibit I wholly the basis of his decision. Finding that 
it was an illegal circular and wlira vires, he finds that the Ist 
respondent took advantage of it to scareaway the gosha women 
voters by insisting on their unveiling before him and he consi- 
ders that the petitioner was “enormously injured” to use his own 
language by the order of the District Election Officer contained 
in that document. Ramesam, J., however, has disagreed with 
this view of the Election Commissioner and is of the view that 
Exhibit I was not an illegal circular but on the contrary was 
within the spirit of the rules and a proper and reasonable faci- 
lity in the interests of the women voters and the candidates 
themselves. He held that no offence under S. 171-C, Indian Penal 
Code, had been committed. That being so, he was of the opinion 
that the Election Commissioner had acted without jurisdiction 
and he accordingly quashed his order and set the election aside. 


The power of the High Court to set aside orders made by 
Election Commissioners which are final on Courts subject to the 
writ of certiorari has been considered in a number of decisions; 
and it is quite clear from them that the High Court will not 
interfere by a writ of certiorari with such orders unless the 
Election Commissioner has acted without jurisdiction or in 
excess of it. Recent decisions on this point are Kumaraswams 
Mudali v. Muniraina Mudalil, Shanmuga Mudaliar v. Subba- 
raya Mudaliar3 and Govindaswami Pillai v. Ramalingaswams 
Pillats. Where a Court has jurisdiction but is guilty of an 
error of law or fact, a superior Court cannot interfere. In my 
view, the whole case turns upon the answer to the question 
whether Exhibit I was illegal and slira vires or not. Mr.S. 


‘Duraiswami Aiyar contends that it was and that there is nothing 


in the rules to warrant the issue of such a circular. We have, 
therefore, to consider the rules in question, namely, Rr. 19, 21, 
22 and 23 of the Election Rules. Rule 19 says that special 





1. (1932) I. L. R. 55 Mad, 42: 63 M. L. J. 282, 
2, (1932) 63 M. L. J. 932. 3. (1931) 62 M. L. J. 644, 
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facilities in accordance with the instructions, if any, issued by 
the Election Authority in that behalf may be accorded to women 
electors. Rule 21 provides for the questioning of the elector 
and says that if the candidate or his polling agent so requires or 
indeed the polling officer, of his own accord so requires, there 
may be put either or both of the following questions to the 
elector, namely, (1) “ Are you the person enrolled as follows 
(reading the whole entry from the roll)” and (2) “Have you 
already voted at the present election at this polling station or 
at any other polling station,” and that, if the answer to the first 
question is in the affirmative and the second in the negative, the 
elector shall be supplied with a ballot paper. Rule 22—a rule 
with which we are not here concerned—relates to the case of a 
person who applies for a ballot paper after another person has 
voted as such elector. Rule 23 provides for challenged ballot 
papers and says that, if any candidate or polling agent declares 
and undertakes to prove that any person by applying for a ballot 
paper has committed the offence of personation, the polling 
officer may require such person to sign his name and enter his 
address in the list of challenged votes or, if he is unable to 
write, to affix his thumb impression thereto, and may further 
require such person to produce evidence of identification and 
that, if the answers to questions described in R. 21 are satisfac- 
tory, the elector is to be allowed to vote after having been 
informed of the penalty for personation. There is another 
important rule which has to be mentioned and that is Rule 12 
which reads as follows :— 

“ The polling offcer shall keep order at the station, shall see that the 
election is fairly conducted, shall regulate the number of electors to be 
admitted at one time and shall exclude all other persons except his own 
clerks, the candidates, one agent of each candidate at a time (hereinafter 
referred to as the polling agent) appointed in writing by the candidate, the 


police on duty, and such persons as may be admitted for the purpose of 
identifying the electors.” ` 


It is clear—and this is indeed conceded by Mr. S. Durai- 
swami Aiyar—that a candidate has the right to be in the polling 
booth. He can be represented by an agent if he desires or he 
can look after his own interests himself, and obviously to see 
the voters themselves is his privilege and right for the purpose 
of preventing impersonation. He is, therefore, entitled to be 
present and see that no person votes in the name of another 
whose name is on the electoral roll. Now it is necessary to 
refer to R. 19 again. Under that rule the Election Authority 

R—48 
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may provide special facilities to women electors to vote. It is 
quite obvious that, when the Election Authority provides such 
facilities for gosha women electors, he must also attach to them 
certain safeguards in order to prevent impersonation and, when 
he does so, he is acting, in my view, in accordance with those 
rules which are designed to prevent impersonation. Rules 21 
and 23 do not provide the necessary or indeed any safeguards 
against impersonation by gosha women. When a veiled gosha 
woman elector applies for a ballot paper, upon what material is 
the candidate or his agent to challenge the elector? He cannot 
do so without seeing that person’s face. Nevertheless, under 
Rule 23 he has to undertake to prove that such person has com- 
mitted the offence of personation. Rule 23 does not cover the 
case of gosha women electors. Moreover the warning to the 
challenged elector, namely, as to the penalty for personation, 
would in the case of a gosha elector affixing her thumb impres- 
sion be entirely useless. How could such a thumb-impressionist 
thereafter be traced and the penalty enforced unless the thumb 
impressions of many thousands of women were taken afterwards 
for comparison which is clearly impossible. Rule 23, therefore, 
whilst providing safeguards in the case of the male electors and 
women who are not gosha omits to do so in the case of gosha 
women electors; and if whilst granting facilities under Rule 19 
to those women to vote, safeguards are not at the same time 
provided, it would be possible for wholesale impersonation to 
be practised; and I am utterly unable to understand the language 
used by the Election Commissioner towards the Election 
Authority and Exhibit I which he issued. In my opinion, it 
was essential that provision such as is set out in Exhibit I 
should be made; and there is nothing whatever to justify the 
violent language used towards the Election Authority and 
Exhibit 1; and I entirely agree with Ramesam, J. in his criticism 
of that language. Unfortunately this utterly unreasonable 
view taken by the Election Commissioner of Exhibit I clearly 
became a sort of obsession. It was the root evil of the whole 
case. It being an illegal and unwarranted document, in his 
opinion, the 1st respondent took full advantage of it and scared 
away the gosha women electors. That is what runs through- 
out the Election Commissioner’s order. It even causes him to 
criticise the action of the 1st respondent as follows :— 


“There is also this further fact that the lst respondent is spoken to by 
all the witnesses to have sat and leaned onan easy chair in front of the 
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booth. The respondent agrees he sat on an easy chair. To my mind, even 
this conduct seems to be perfectly improperand as tending to discourage and 
therefore interfering with the freedom of gosha Muslim women voters from 


- moving about and coming and recording their votes. . . . . . Especially 


seeing that it was a case of gosha Muslim women a more proper and decent 
conduct would have been to sit on an ordinary chair with as little obstruction 
as possible. The evidence is that the 1st respondent got a private casy chair 
and leaned himself on it in front of the booth” 


It is difficult to see how the selection of an easy chair 
instead of an ordinary chair as a resting place by a candidate 
can have any possible bearing upon the question of whether an 
election offence has been committed. I am clearly of the 
opinion that Exhibit I was not illegal or ultra vires and that the 
Ist respondent in calling upon the gosha women electors to 
unveil theix faces before him was acting in accordance with 
that circular If by so doing a large number of gosha electors 
refrained from voting or if, as the appellant described it, they 
were scared away, that is a difficulty if it is one which seems to 
me to be attendant upon gosha women exercising the franchise. 
Certainly no election offence under S. 171-C, Indian Penal Code, 
has been here disclosed. The gosha women electors were per- 
fectly free to vote if they wished to do so and the respondent 
did nothing which in law could be held to come within that 
section. This finding, however, does not conclude the matter 
although it goes a very long way towards doing so. The 
question is not whether there has been here any error in law on 
the part of the Election Commissioner; and this Court is only 
entitled to interfere, as has already been remarked, if there was 
a want of jurisdiction at the commencement of the proceedings. 
Once there is jurisdiction, any errors committed subsequently 
cannot take away the jurisdiction once pbtained. The question 
which now arises, therefore is, did the election petition itself 
disclose an election offence which the Election Commissioner 
could take cognizance of? Reading the petition as a whole, I am 
satisfied that it was all based upon Exhibit I and the complaint 
that the lst respondent was, therefore, not exercising any legal 
right to be present and to demand the gosha women electors to 
unveil before him, but was acting illegally. The question as 
to whether Exhibit I was illegal or not, upon which the whole 
case turns, was one which had to be decided before the Election 
Commissioner assumed jurisdiction and he was in error in 
supposing that the petition disclosed any offence. It certainly 
did not. He, therefore, had no jurisdiction to entertain the 
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petition at all. The appeal is dismissed with costs. Advocate’s 
fee Rs. 200. 

Bardswell, J.—I agree. 

S. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SUNDARAM CaETTY AND MR 
Justice PAKENHAM WALSH 
Lakshmana Naicker alias Lakshmanaswami 
Naicker .. Appellani* (Plaintif) 
v. i ; 
Jayaram Naicker and others .. Respondents ( Defendants). 


Registraiton Act (XVI of 1908), Ss. 17 (1) (b) and 49— Release of 
rights ın mortgage bond—If admissible, without registration, to prove 
transfer of debt. 

A document by which the defendant relinquished his interest in a mort- 
gage bond in favour of his brother, the plaintiff, and authorised the latter to 
collect the full amount of the debt is inadmissible in evidence in so far as it 
operates to extinguish his right in the mortgage security; but there is po bar 
to its being admitted for showing the transfer of the debt itself, apart from 
the security. 

Imperial Bank of India v. The Bengal National Bank, Lid., (1931) 61 
M. L. J. 589 (P.C), followed. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Chittoor in A. S. No. 3 of 1930 (A. S. 
No. 138 of 1929, District Court, Chittoor) preferred against 
the decree of the Court of the District Munsif of Sholinghur in 
O. S. No. 67 of 1928 and appeal against the decree of the 
Court of the City Civil Judge, Madras, in O. S. No. 324 of 
1929, 

K. Krishnaswami Atyangar and A. Seshachart for 
appellant. à 
N. Panchanadha Atyar and R. Krishnaswami for res- 
pondents. : 

The judgment of the Court was delivered by 

S. A. No. 887 of 1931.—Sundaram Chetty, J.—The plaintiff 
is the appellant. This second appeal arises out ofa suit filed 
by the plaintif forthe recovery of a certain amount alleged to 
be due under the mortgage bond Ex. A, which was executed by 
defendants 1 and 2 in favour of the plaintiff and his deceased 
brother Parthasarathi Naicker, the husband of the 4th defendant. 
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*Second Appeal No. 887 of 1931 4th September, 1933. 
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The plaintiff’s case is that, though this mortgage bond was 
taken in the names of himself and his deceased brother, he (the 
plaintif} is now entitled to recover the entire amount, as his 
deceased brother has relinquished his interest in that bond, 
when a sum of Rs. 1,500, which belonged to him by virtue of 
the partition arrangement and which was left in the plaintiff's 
hands, was subsequently taken back by him. In support of this 
plea, reliance was placed upon a document, Ex. A-2, which 
purports to be a receipt executed by the 4th defendant’s husband 
in favour of the plaintiff 'on 26th September, 1923. That 
document runs thus: 

“Out of the amount got by me for my share in the partition, dated 
17th September, 1921, the amount paid to you by me is Rs. 1,500. As I have 
this day received from you this sum of Rs, 1,500 in cash, you shall yourself 
recover the sum of Rs. 1,500 advanced by you and me together to 
R K Jayaram Naicker and K Palanisami Naicker on the mortgage of land. 
I have no right whatever to the said mortgage deed. To this effect is this 
receipt written and given by me with consent.” 

There is no doubt that the suit mortgage deed is the one 
referred to in Ex. A-2. As regards the genuineness of this 
document, the lower appellate Court has distinctly found in 
paragraph 4 of its judgment that Ex. A-2 was really executed by 
the 4th defendant’s husband to the plaintiff on 26th September, 
1923. This finding is based upon the evidence adduced in this 
case, which the lower appellate Court saw no reason to 
disbelieve. This finding of fact has to be accepted in this 
second appeal. 

The only difficulty is.as regards the question whether 
Ex. A-2 is admissible in evidence in the absence of registra- 
tion. There is, no doubt, that, so far as it evidences an extinguish- 
ment of the 4th defendant’s husband's right in the mortgage 
security, it would be inadmissible in evidence and inoperative 
as against him. But it does contain a clear admission of the 
transfer of bis interest in the mortgage debt itself, for it 
specifically says that the plaintiff alone is entitled to collect the 
fult amount of the debt, namely, Rs. 1,500. The lower 
appellate Court evidently thought that this document could not 
be acted upon for the purpose of enabling the plaintiff to realise 
the mortgage amount by applying in his own right for the sale 
of the mortgaged property by way of enforcement of the 
security. In this view, it gave a decree for the sale of the 
mortgaged property in favour of both the plaintiff and the 4th 
defendant. It is now contended by the learned Advocate for 
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the appellant that in the light of the recent decision of the Privy 
Council reported in The Imperial Bank of India v. The Bengal 
National Bank, Lid.1 the plaintiff can be given a declaration of 
his sole right to the mortgage debt itself, apart from his interest 
in the immoveable property given as security for the debt. The 
facts of that case appear to be on all fours with the facts of 
the present case. The observations of their Lordships are to 
the effect, that the mortgage debt as such can be dissociated 
from the security for the repayment of the debt; and if there is 
no bar to the admissibility of a document for the purpose of 
showing the transfer of the debt itself, apart from the security, 
the appropriate relief, which ought to be given to the plaintiff, 
should not be denied to him. At page 594 it is observed 
thus: 


“The debts may be secured either on immoveable property or on 
merchandise; they may be wholly secured or partly secured; the security may 
have been given when the debt was created or later; but in any case, the 
debts exist as moveable property and do not, if secured, become identified 
with the security or transformed into landin the one case or merchandise 
in the other. The separation between debt and security is well established ; 
the creditor is entitled to take a judgment for the debt withont having 
recourse to his security.” 


Applying this principle to the present case, the plaintiff can 
very well take a judgment for the debt in question, even though 
no relief can be given to him with respect to the security as he 
wants. 

It is brought to our notice, that since the passing of the 
decree by the lower appellate Court, the mortgaged property 
was brought to sale and the amount of the sale proceeds was 
also deposited in the Court of first instance. The admitted 
share of the plaintiff in that amount was drawn by him, and 
what remains still in deposit to the credit of the 4th defendant’s 
husband is the only property about which any direction has now 
to be given in the decree to be passed in this second appeal. The 
principle recognised in several decisions is to the effect, that the 
Court can take into consideration any event which happened 
subsequent to the institution of the suit, if that is necessary in 
order to enable the Court to pass an appropriate decree. If the 
mortgaged property still remains unsold, a direction for its sale 
has to be given; in that case, we cannot give the plaintiff alone 
such a right. But now there is absolutely no need to direct a 
sale of the mortgaged property. Even in the decision of the 





1. (1931) 61 M. L. J. 589 (P.C.). 
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Privy Council above referred to, the Imperial Bank was held to 
be entitled to the benefit of all sums received in reduction of the 
debts, whether from the realisation of securities or otherwise. 
In the present case, the amount in deposit in Court represents a 
portion of the sum realised from the mortgage security. The 
only point to be decided now is, whether the plaintiff or the 4th 
defendant is entitled to receive that sum from the Court. The 
course adopted in the aforesaid decision of the Privy Council 
seems to us to be the appropriate course to be followed in the 
present case also. l 

In the result, in modification of the decrees of the Courts 
below, it is hereby declared that the amount in deposit in the 
Court of the District Munsif of Sholinghur as representing half 
of the sale proceeds of the mortgaged property in this suit 
belongs to the plaintiff, and that he alone is entitled to draw it 
out from the Court. In the peculiar circumstances of this case, 


we direct the plaintiff and the 4th defendant to bear their own - 


costs throughout. 

C. C. C. A. No. 50 of 1930.—In view of our decision in 
the above second appeal which would operate as res judicata 
in’ this case, the learned Counsel for the appellant does not 
press this appeal. It is accordingly dismissed but without costs 
throughout. 

S.R Decree modified in S. A. No. 887 of 1931. 
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v. l 
M. S. Ahmed Marakair .. Petitioner in Cr. M.P. 
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Fugitive Offenders Act (44 and 45 Vic, c. 69), Ss. 14 and 19—War- 
rant for extradition—Refusal of Britush Indian Magistrate to order estra- 
dition—A ppeal to High Coxurt—Matntamability—Remand of case—Direc- 
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A complaint was filed before the Police Magistrate of Singapore 
against the accused charging him with criminal misappropriation. The 
accused having subsequeutly returned to British India the Police Magistrate 
issued a warrant for his arrest and the same was endorsed by the British 
Indian Magistrate and the accused was arrested and brought before the 
latter. He however thought that the case was not one where the interests of 
justice required the rendition of the accused and consequently refused to 
order extradition. The matter was taken up to the High Court in appeal and 
that Court disagreed with the District Magistrate and directed the latter to 
take fresh evidence and pass final orders. The case came up before a new 
District Magistrate and he held a further inquiry and directed the extradition 
of the accused. An appeal against the said order was dismissed by the High 
Court. The matter was once again agitated before the High Court by means 
of an application under S. 491, Criminal Procedure Code, for the issue of a 
writof Habeas Corpus. 


Held, that the original order of the District Magistrate though osteasibly 
passed under S. 14 of the Fugitive Offenders Act, could also be brought 
under S. 19, and the appeal was competent. 


Held further, that the High Court had the power, while ordering 
further inquiry, to direct that fresh evidence may be taken. 


Application for writ of Habeas Corpus refused. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of Habeas Corpus to the District Magistrate of South 
Arcot directing him to release the petitioner herein forthwith 
from the custody of his bail and to set him at liberty. 

K. S. Jayarama Aiyar and S. K. Ahmed Meeran for peti- 
tioner. é 

A. Narasimha Atyar for The Public Prosecuior (L. H. 
Bewes) on behalf of the Crown. 


M. A. T. Coelho and D. Israel for complainant. 
The Court made the following 


ORDER. Ramesam, J.—The facts so far as they are neces- 
sary for this petition arg as follows. A complaint was filed 
before the Police Magistrate of Singapore against the peti- 
tioner before us on the 17th July, 1931, charging him with 
criminal misappropriation. The petitioner returned to British 
India about the middle of 1931. The Police Magistrate issued 
a warrant for the arrest of the petitioner to the District 
Superintendent of Police of South Arcot. The warrant was 
endorsed by the District Magistrate and the petitioner was 
arrested under the warrant and brought before the District 
Magistrate under S. 13 of the Fugitive Offenders Act. 
Mr. Boulton, the District Magistrate of South Arcot, was of 
opinion that he was not bound to comply with all applications 
for extradition. He thought his discretion in dealing with 
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the matter was not limited to the particular circumstances 
mentioned in S. 19 and he therefore refused to order the 
extradition of the petitioner. There wasan appeal to the High 
Court which came on before Wallace, J. No objection was 
taken before Wallace, J. that no appeal lay to the High Court 
on the ground that the order was under S. 14 and not under 
S. 19. Wallace, J. disagreed with Mr. Boulton. He thought 
that all the grounds on which a District Magistrate may refuse 
to order extradition are contained in S. 19 and he directed the 
District Magistrate to take fresh evidence before making final 
orders under S. 14 and dispose of the matter according to law. 
The new District Magistrate after further inquiry directed the 
extradition of the petitioner. There was an appeal to the High 
Court and the appeal was dismissed by our brother Burn, J. 
The present application is filed under S. 491 for the issue ofa 
writ of Habeas Corpus. Tne matter accordingly comes before 
us. 


Mr. Jayarama Aiyar, the learned Advocate who appeared 
for the petitioner, first contended that there is no appeal under 
the Fugitive Offenders Act against an order under S. 14 and 
that the judgment of Wallace, J. was therefore ultra vires and 
must be regarded as a nullity. I have already pointed out that 
the objection was not taken before Wallace, J. It is true that 
mere consent does not confer jurisdiction and in a case in which 
the matter is perfectly plain it may be that the order of a Court 
acting without jurisdiction must be regarded asa nullity. But 
the matter before us is not such a perfectly plain matter. Even 
conceding for the sake of argument that an order under S. 14 
is a totally different order from one ugder S. 19 and that the 
operations of the two sections are exclusive, it ig not very clear 
that the appellate jurisdiction of the High Court is excluded. It 
is possible to argue that the High Court as a superior criminal 
Court is competent to act either under S. 107 of the Charter 
Act or in some other way. But apart from this consideration 
it seems to me perfectly plain that the scheme of the Act shows 
that Ss. 14 and 19 cannot be separated into two rigidly water- 
tight compartments. Ss. 14 to 18 of the Act enumerate the 
various instances where extradition warrants may be issued. 
S. 14 relates to the case of an accused; S. 15 relates to the case 
of a witness; S. 16 provides for a provisional warrant pending 
the arrival of the warrant issued by the magisterial authority 

R—49 
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in the first British possession; S. 17 relates to a case where the 
warrant has not been carried out for a month. S. 18 provides 
for the case where the prisoner after being returned was not 
prosecuted. Having enumerated these various cases of special 
powers under the Act, S. 19 deals with the discretion which 
the Magistrate in the second British possession has in cases 
where the return of the prisoner is sought or ordered under the 
Act. The case where the return is ordered obviously relates to 
the case of a later stage than S. 14 but the case where the return 
of the prisoner is sought relates to a case under S. 14 so that it 
looks as if one part of S. 19 and S. 14 overlap and S. 19 
deals with the discretion which the Magistrate dealing with the 
matter under S. 14 has. So regarded, it cannot be said that an 
order under S. 14 refusing to return the prisoner is not an 
order under S. 19. It is true that Mr. Boulton on his inter- 
pretation of the sections thought that he was acting under S. 14 
only and not exercising the discretion with reference to S. 19. 
But if his interpretation of the sections is not correct,—and on 
this matter I agree with Wallace, J.—every order under S. 14 
relating to a prisoner whose return is sought is merely an 
order under S. 19 and in my opinion an appeal lay to the High 
Court. 


The second point raised by Mr. Jayarama Aiyar is that, 
assuming an appeal lay, the High Court had no jurisdiction to 
order the taking of further evidence as the Act does not 
provide for the superior Court directing the taking of further 
evidence. Now the Act does not say anything about the 
powers which the appellate Court may exercise. It looks 
therefore as if the Ach is not complete in itself; and one would 
therefore infer that what the superior Court should do is left 


` by the Legislature to the law of the particular British posses- 


sion relating to appeals. Obviously the appellate Court must 
do something and even if, as contended by the petitioner, the 
only power which the appellate Court has is to direct the return 
or to confirm the Lower Court’s order, the fact that the 
appellate Court has passed an order of a slightly different kind 
does not make it an order without jurisdiction. We sometimes 
use the word “jurisdiction” loosely in such cases. A case of that 
kind must be regarded more ag an irregular exercise of juris- 
diction than as a case of a total lack of jurisdiction. Now, 
when a jurisdiction exists, however irregularly it may be exer- 
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cised, the order cannot be regarded as a nullity. Here again it 
is necessary to point out that the matter was not brought to the 
notice of Wallace, J. at the time of delivering judgment nor 
was any objection taken before Burn, J. We are not sitting 
in appeal against the orders of Burn, J. or of Wallace, J. We 
are neither an appellate Court nor a revision Court and to 
attack the validity of the judgment of Wallace, J., and to 
contend that his order amounts to a nullity in a collateral pro- 
ceeding of this kind, I do not think, is permissible. I make these 
remarks on the assumption that Wallace, J. had no power to direct 
the taking of further evidence. But even this is not really very 
clear. No authority has been cited before us to show that in 
general where a right of appeal is given but nothing more is said 
about the powers of the appellate Court, the appellate Court’s 
powers are limited and the appellate Court cannot direct the 
taking of further evidence or direct further inquiry. The deci- 
sions in Rama Aiyar v. Venkatachella Padayacht! and Krishna 
Reddy v. Emperor relate to the powers under S. 195, Criminal 
Procedure Code, and Ido not think they are strictly relevant. 
They do not lay down any general principle. These cases are 
applied by Devadoss, J. to a case under S. 476 in Sams Vannia 
Natnar v. Penaswami Naidu’. If this last mentioned case is to 
be regarded as correctly decided, it can only rest on the langu- 
age of S.476-B of the Code and I donot think it can be 
supported on the ground that a similar conclusion was arrived 
at in cases under S. 195, Criminal Procedure Code. But we 
find that the decision in Sami Vannia Nainar v. Penaswamt 
Natdu8 has not been followed by the Chief Justice, Bards- 
welland Burn, JJ. in a case recently decided in Janardana 
Rao v. Lakshmi Narasammas. In that tase it was held that 
though S. 428 may not apply to an appeal against an order 
under S. 476 on account of the words “any appeal under this 
chapter”, still the rest of Ch. XXXI is applicable and cls. (c) and 
(d) of S. 423 are wide enough to enable the appellate Court 
to direct the taking of further evidence. They also rely ona 
decision of the Calcutta High Court in Muhammad Bayetulla 
v. Emperors’. Mr. Jayarama Aiyar contended that directing of 


further evidence is not a consequential or incidental order and . 
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he relied on Mehi Singh v. Mangal Khandul. I do not think 
this case helps him. There may be cases where the appellate 
Court, while feeling that the Lower Court’s order is wrong, 
feels it is unable to dispose of the case one way or another and 
in such cases a direction for further inquiry may be a conse- 
quential or incidental order. Iam therefore inclined to agree 
with the decision of the Full Bench. But the whole of this 
discussion merely shows that there ig no such general principle 
as that an appellate Court has no inherent power to direct a 
further inquiry. The remarks of Lord Alverstone, C. J., in 
The King v. Governor of Brixton Prison, Ex parte Percival 
at p. 707: 


“I have felt very grave doubt whether we ought not to send the case 
back to the magistrate so that he might allow further evidence to be given 
as to the law of Victoria or whether we might ourselves have required that 
evidence to be given to us.” 


And similar remarks of Darling, J. at p. 708: 


“Without doing that which, I am quite clear, we could do, viz., either 
send it back to the magistrate and point out to him the defect in the pro- 
ceedings and allow him to have the prosecution reopened and evidence given 
or else require for our own information an affidavit shewing what the law of 
Victoria applicable to this case is,” 


confirm my opinion. I therefore think that the order of 
Wallace, J. is perfectly right and is not vitiated even by an 
irregularity, much less by want of jurisdiction. 

The only other point suggested to us is that the warrant 
exhausted itself when the petitioner was first brought before 
Mr. Boulton. When he directed the return of the warrant the 
High Court stayed the operation of that order and stayed the 
return of the warrant to Singapore. But apart from that, when 
the order of Mr. Boulton was set aside, all that happened from 
the time his order wasepassed up to the time the case went back 
before Mr. Vellodi must be regarded as wiped out and non- 
existent; and when Mr. Vellodi came to a different conclusion 
the warrant has got to be executed. In my opinion there is 
nothing in this point. . 


The petition must therefore be dismissed. 

Curgenven, J.—I agree with my learned brother that this 
application must fail. The question whether, when a person 
has been detained under an order of a High Court, an applica- 
tion of this nature will lie to a Bench of the same Court— 
amounting as it- would virtually to an application to revise that 
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order on the ground of lack of jurisdiction—has not been. 


argued and is certainly not a self-evident proposition. But 
assuming this point to be found in the petitioner’s favour, I 
agree that the order of Wallace, J. has not been shown to have 
been passed without jurisdiction. On the contrary, I think the 
learned Judge was right in holding that an appeal lay from 
Mr. Boulton’s order refusing to order extradition. S. 14 of 
the Fugitive Offenders Act requires the Magistrate to satisfy 
himself that the warrant is in order and that the prisoner is the 
person named or described in it. If he is so satisfied then, so 
far as the provisions of that section go, he is to order his 
return to the British possession in which the warrant was 
issued. If he is not so satisfied, then no doubt it is open to 
him to refuse to make an order, and it may be that no appeal 
would lie from such refusal. The section contemplates only 
the matters of form adverted to in it, and not any question of 
the merits of the application, and in invoking its provisions as 
affording a means to support a decision upon the merits I think 
that the learned District Magistrate exercised a power which 
the section does not confer. Even if the section stood alone 
the mere use of the word “may” would not necessarily confer 
that power. But in S. 19, which must be read with it in order 
to possess ourselves of a full statement of the Magistrate’s 
powers in dealing with a warrant, we find a specific enumera- 
tion of the circumstances in which, upon the merits of the case, 
an order of discharge may be made. It may be made if it 
appears that “by reason of the trivial nature of the case, or by 
reason of the application for the return of such prisoner not 
being made in good faith in the interests of justice or otherwise, 
it would, having regard to the distan@e, to the facilities of 
communication, and to all the circumstances of the case, be 
unjust or oppressive, or too severe a punishment, to return the 
prisoner either at all or until the expiration of a certain period.” 
Now I think itis clear that, where the legislature has adopt- 
ed the course of defining with some particularity the circum- 
stances in which extradition may be refused, it is not open to a 
Court to hold that, merely because the instruction in S. 14 is 
permissive and not mandatory in form, it may ignore the terms 
of the later section and exercise a discretion not conferred by 
them.. It would be still more objectionable if an order so 


passed were, as is contended before us, not to be subject to 








396 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


appeal, while an order passed on any of the grounds mentioned 
in S. 19 is appealable. Iam inclined to think that the order of 
the District Magistrate, although ostensibly passed under S. 14, 
could in terms be brought under S. 19, because he holds that the 
case is not one where the interests of justice require the rendi- 
tion of the accused person. But whether that be so or not, I 
am clear that S. 19 is the only provision which enables a 
Magistrate to adjudicate upon the merits of the application, 
and, that being so, Mr. Boulton’s order must be taken as having 
been passed under that section. It was therefore appealable. 


The only other point deserving consideration is whether, 
in disposing of the appeal, this Court was competent to remand 
the case for the reception of evidence. As my learned brother 
has pointed out, the Fugitive Offenders Act does not define the 
powers which an appellate Court may exercise in this behalf, 
and the only reasonable inference is that it may act in accord- 
ance with the normal procedure by which it is governed in the 
exercise of its appellate criminal jurisdiction. It is hardly to 
be expected that the language of the Criminal Procedure Code 
will be found adapted to a case of this nature verbatim et 
literim. It is enough, I think, to point out that, under the 
provisions of S. 423 (a) in an appeal from an acquittal an 
order may be made directing further inquiry, and (b) in an 
appeal from a conviction an order may be made directing a 

e-trial. The section further empowers the appellate Court, in 
language markedly wide, to ‘make any amendment or any 
consequential or incidental order that may be just or proper”. 
Furthermore, S. 428 empowers an appellate Court to order 
the reception of further evidence, either by itself or by another 
Court. In view of these provisions I think it lies somewhat 
heavily upon the party asserting it to establish that the normal 
powers of an appellate Court do not include the power to 
remand a case for further inquiry; and this is the more so 
because in cases such as the present it may happen that such a 
course alone would avail to reach a right conclusion. My learn- 
ed brother has discussed the case-law relating to Ss. 195 and 
476 of the Code of Criminal Procedure. In view of the 
recent Full Bench decision in Janardana Rao v. Lakshmi Nara- 
samma, they do not help the petitioner. No other authority 





1. (1933) 65 M. L. J-873 (ŒF. B.). 
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for the position pressed upon us has been cited. I conclude 
that the order of remand was passed with jurisdiction, and 
confers validity upon the subsequent orders passed in this case. 
By Court.—The petitioner will present himself before the 

Police Magistrate of Singapore on or before 20th June. 
B. V. V. Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Labore. ] 


PRESENT :—Lorb MACMILLAN, Sig Joan WALLIS AND 
SIR GEORGE LOWNDES. 


The Bharat Insurance Company, Limited .. Appelants* 
v. 
The Income-tax Commissioner, the Punjab, 
Lahore .. Respondent. 


Income-tax Act (XI of 1922), S. 10, swb-S. (2), clause (ix) —E-xpendi- 
ture incurred solely for the purpose of earning profits—Insurance Company 
distributing share of profits among participatmng policy-holders—Liabthity of 
such profits to be assessed to mcome-tax—Swubsequent application of profits, 
immaterial—Legislative alteration of the law,as settled by previons decisions, 
raises no inference that the decistons were wrong. 


The liabibty of an insurance company to be assessed to income-tax in 
respect of the whole of the profits earned by it in carrying on its business 
Ge. the sum by which the income earned in the business exceeded the 
expenditure incurred in earning it), is not affected by the fact that the 
company had bound itself by its contract with its participating policy-holders 
to pay them 90 per cent. of the profits made in the participating branch of the 
business. 

Held, accordingly, that the share of profits allotted by the appellant 
company to the participating policy-holders was part of the profits earned by 
the company in carrying on its business and so assessable to income-tax, and 
could not be regarded as an expenditure incurred solely for the purpose of 
earning the profits within the meaning of the Income-tax Act, S. 10, sub-S. (2), 
cl. (tr). å 

A payment out of profits and conditional on profits being earned is not 
a payment made to earn profits. 


Profits earned by the company attract tax as and when they come into 
existence, however they might be dealt with afterwards, and whatever the 
company might be bound by their contract to do with them, ie., the Income- 
tax authorities are not concerned with the subsequent application of the 
profits. 

Last v. London Assurance Corporation (decision of the majority, Lord 
Blackburn and Lord Fitzgerald, in the House of Lords, and of Lindley, L. J., 
in the Court of Appeal, (1885) 10 A. C. 438; 14 Q. B. D. 239) followed. 

Mersey Docks and Harbour Board v. Lucas, (1883) 8 A.C. 891; Gresham 
Life Assurance Co. v. Styles, (1892) A.C. 309 and Pondicherry Railway 
Co. v. Income-tas Commissioners, (1931) L. R. 58 I.A. 239: I. L. R. 54 Mad. 
691: 61 M. L. J. 251 (P. C.), relied on 





* P, C Appeal No. 67 of 1932. > 15th December, 1933. 


P.C 
The 
Bharat 
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v. 
The 
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Punjab. _ 
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An alteration, by the Legislature, of the law as settled by previous 
decisions of the Courts, does not raise any inference that those decisions were 
wrong. 


Judgment of the High Court, Lahore, reported in L L. R 12 Lah. 704, 
a firmed. 

Appeal No. 67 of 1932 from a judgment of the High Court, 
Lahore, dated the 27th February, 1931, delivered on a reference 
made under S. 66 of the Indian Income-tax Act, 1922, by the 
Commissioner of Income-tax, Lahore. 


The question for decision was whether a sum set apart by the 
appellant Insurance Company out of the profits of its business for 
payment to policy-holders who under the terms of their contracts 
were entitled to participate in such profits, was assessable to 
income-tax in the hands of the company. The High Court answer- 
ed the question in the affirmative, following in this respect the 
majority decision of the House of Lords in Last v. London 
Assurance C orporation}, 


De Gruyther, K. C. and Wallach for appellants. 
Reginald Hills (Dunne, K.C., being absent) for respondent. 


15th December, 1933. Their Lordships’ judgment was 
delivered by 


Sır Joan Wattis.—This is an appeal from a judgment of 
the High Court of Judicature at Lahore ona reference made by 
the Commissioner of Income-tax, Lahore, under S. 66 (2) of 
the Indian Income-tax Act, 1922, on the question whether the 
appellant, the Bharat Insurance Company, was liable to be 
assessed under that Act to income-tax in respect of the profits 
allotted to participating policy-holders who were entitled under 
their contract to 90 per cent. of the profits made in the 
participating branch o% the business. 


The Bharat Insurance Company was incorporated under 
the Indian Companies Act in 1882, for the purpose of making 
and effecting assurances on lives and carrying on other 
insurance business. 


Under the provisions of Ss. 5 and 6o0f the Indian Life 
Assurance Act, 1912, the Company’s life assurance business has 
to be kept entirely separate from its other businesses, if any, 
and under S. 8 (1) it is obliged to have a quinquennial valuation 
made by an actuary and to cause an abstract of the report of 





L (1885) 10 A. C 438. 
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such actuary to be made in the form set forth in the Fourth 
Schedule to the Act. 

The form of the resulting valuation balance-sheet is to be 
found at the end of the Fourth Schedule of the Act and is as 
follows :— 





VALUATION BALANCE SHEET OF AS AT 19 

Dr. Cr. 

Rs. Rs 

To net liability under life By life assurance and 
assurance and annuity annuity funds (as 
transactions (as per sum- per balance-sheet 
mary statement provided under Third Sche- 
in Fourth Schedule) .. dule) a te 
To surplus, if any we By deficiency, if any .. 


ee ee — en 


ee ere aee Se 


The actuarial valuation balance-sheet as at the 31st Decem- 
ber, 1923, for the previous quinquennium was drawn up in 
exactly this form and showed a surplus of Rs. 5,96,952, out of 
which Rs. 4,68,394 was allotted to the participating policy- 
holders. i 


Under R. 25 made under S. 59 of the Indian Income-tax 
Act, 1922— 


“the income, profits and gains of a life assurance business shall be the 
average annual net profits disclosed by the last preceding valuation”; 
that is to say, shall be arrived at by taking one-fifth of the 
surplus disclosed in the valuation balance-sheet already men- 
tioned and treating it as the average annual income of the 
business for the next quinquennium. 


The surplus shown in the valuation balance-sheet was so 
dealt with, and was raised to Rs. 6,61,935 by adding back, 
pursuant to the proviso to Rule 25, deductions made by the 
actuary which were inadmissible for income-tax. One-fifth of 
this total was taken as the average annual income of the Com- 
pany for the next quinquennium; and the Company was assess- 
ed and paid income-tax on this sum in the year 1925-6 and 
the following years down to and inclusive of 1928-9. For 
1929-30, the year now in question, the Company also return- 
ed this sum as the amount of its income under Section 22 (1) 
of the Act, and was assessed accordingly under Section 23 (1). 

R—-50 
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P. C. From this assessment they appealed to the Assistant Com- 
missioner under Section 30, and raised the contention, which 

Bharat is the subject of the present appeal, that in working out its 
Insurance average annual income the sum of Rs. 4,68,394 paidi to 





Co., L na Hi 
v. participating policy-holders should have been deducted before 
The arriving at the surplus already mentioned. 
Income-tax . a ei ooh a 
Commis- The Assistant Commissioner dismissed the appeal, and the 
Punjab Company thereupon applied to the Commissioner to review the 


case under S. 33, and, in the alternative, to refer the question 
Pace of law to the High Court under S. 66 (2) of the Act. 

' The Commissioner refused to interfere in review, but 
referred the following question to the High Court :— 


“Whether the sum of Rs. 4,68,394 distributed among participating policy- 
holders represent part of the profits assessable to income-tax, or an expendi- 
ture incurred for earning the profits of the Company?” 


As required by the Act, the Commissioner recorded his 
opinion that the first part of the question should be answered in 
the affirmative and the latter in the negative, in accordance with 
the decision of the House of Lords in Last v. London Assurance 
Corporation’ which, he stated, had been reaffirmed in Styles v. 
New York Life Insurance Companys. 

The learned Judges, in a carefully considered judgment, 
agreed with the Commissioner that the sum in question was 
part of the profits of the Company and so assessable to income- 
tax, and did not come under the description of expenditure 
incurred by the Company. In support of this opinion they 
referred to the decisions of the House of Lords in Mersey 
Docks and Harbour Board v. Lucas4 and Last v. London 
Assurance Corporation®’. In the first of these cases it had 
been held that the liab&ity of the Mersey Docks and Harbour 
Board to be assessed to income-tax in respect of the profits 
earned by it in carrying on its business, that is to say, the sum 
by which the income earned in the business exceeded the expen- 
diture incurred in earning it, was not affected by the fact that 
the Board was bound by statute to apply such surplus for the 
creation of a sinking fund and afterwards in reduction of its 








1. Allotted?—This sum was not actually distributed amongst the 
policy-holders, but represented (as was stated before the High Court at the 
hearing of the reference) the capitalised value of the amount which would 
have to be ultimately distributed amongst the policy~holders.—K J.R. 

2. (1885) 10 A. C. 438. 3 (1889) 14 A. © 381. 

4, (1883) 8 A. C. 891. 
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dues. In Last’s case it was held that the liability of the London 
Assurance Corporation to pay income-tax on the whole of the 
profits earned in its business was not affected by the fact that it 
had bound itself by its contract with the participating policy- 
holders to pay them two-thirds of the profits earned in the 
participating part of its business, and it was accordingly held 
that this share was part of the profits earned by the Company 
in carrying on its business and so assessable to income-tax, and 
could not be regarded as expenditure incurred by the Corpora- 
tion in earning its own profits. 

In England the income-tax payable on a trade or business 
has “to be computed on the full balance of the profits or gains,” 
phraseology which, as pointed out by Lord Blackburn in 
Coliness Iron Company v. Black! has remained unaltered since 
its insertion in 46 Geo. III, c. 15. This balance or sum has 
always been interpreted as meaning the difference between the 
income earned in the business and the expenditure incurred in 
earning it. S. 10 of the Indian Income-tax Act, 1922, is sub- 
stantially to the same effect, as it provides that under the head 
“Business” the tax is to be payable “in respect of the profits or 
gains of any business,” and that such profits or gains shall be 
computed after meeting the following allowances, namely :— 


“... (ir) Any expenditure (not being capital expenditure) incurred 
solely for the purpose of earning such profits or gains.” 


Prima facte, therefore, Last’s case is decisive of the pre- 
sent case, as it directly decides the question referred for the 
opinion of the Court. Relying, however, on the fact that this 
question had given rise to differences of opinion in the Queen’s 
Bench Division and the Court of Appeal, and that in the House 
of Lords Lord Bramwell dissented fron? the opinions of Lord 
Blackburn and Lord Fitzgerald, Mr. de Gruyther, for the 
appellant, has argued that this case was wrongly decided and 
has invited the Board not to follow it, but to decide the other 
way. This suggestion their Lordships are wholly unable to 
accept. Lasts case has now been treated as settled law for 
nearly fifty years, not only here, but also, presumably, in the 
Dominions and Colonies, and very serious consequences might 
follow if this Board were now to lay down a different rule. 


It is, however, necessary to refer to the grounds of Lord 
Blackburn’s judgment with reference to the objection taken here 





1. (1881) 6 A. C 315. 
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and before the High Court that it was based on the provisions 
of S. 54, 5 & 6 Vict., c. 35, the Act of 1842, which has no 
equivalent in India. Lord Blackburn’s judgment was really 
based on his view as to the nature of the bargain between the 
parties and would have been to the same effect if there had been 
no such statutory provision. In his view, stating it briefly, 
what the Company got in the shape of extra payments made by 
participating policy-holders was an addition to its premium in- 
come which was almost all pure profit, as the extra expenditure 
involved was small and the Company incurred no liability 
whatever in respect of the extra payments by the participating 
policy-holders unless there was a profit. This accounted for the 
large share of the profits offered to the participating policy- 
holders. On the other hand, all the participating policy-holders 
got was a share of any profit there might be, and, if there was 
no profit, they got nothing. They might, therefore, Lord 
Blackburn said, be regarded as having purchased a share of the 
profits. If that was the right view, income-tax was payable by 
the Corporation on those profits, whatever they might be bound 
to do with them, as held in the Mersey Docks case. This, he 
proceeded to say, seemed to be expressly enacted by 5 & © Vict., 
c. 35, S. 54, which requires the estimate of the profits of a cor- 
poration to be made “before any dividend shall have been made 
thereof to any other persons having any share, right or title in 
or to such profits”. 


Lord Blackburn, and Lord Justice Cotton in the Court of 
Appeal, were both of opinion that if the participating policy-hold- 
ers were to be considered as having a share of the profits of the 
corporation within the meaning of this section, that would go to 
show that the share of the profits allotted to them formed part 
of the profits assessable to income-tax; but Lord Justice Cotton 
had held that they were not within the section, whereas Lord 
Blackburn was of opinion that they were. In their Lordships’ 
opinion, it is unnecessary to pursue this question, as it is clear 
that Lord Blackburn would have been of the same opinion if 
there had been no such section, and this section was not refer- 
red to either by Lord Fitzgerald or by Lord Justice Lindley, as 
he then was, in his short dissenting judgment in the Court 
of Appeal, on which Mr. Hills in his argument for the respond- 
ent has invited the Board to base their decision in this case. 
In that judgment Lord Justice Lindley summed up the whole 
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question in three sentences, which their Lordships will proceed 
to quote, merely premising that “bonus” was the inappropriate 
name given by the insurance company to the share of profits 
which the participating policy-holders were entitled to receive 
under their contracts in consideration of the additional payments 
they had made :— 


“These bonuses are not like the expenses of management or anything 
that must be necessarily incurred for the purpose of carrying on the busi- 
ness. I cannot see how the fund for division can be spent in earning itself. 
In my view the fund which is divided partly among the sharebolders and 
partly among the policy-holders is the excess of the earnings over the 
expenses incurred in earning that excess.” 


In Gresham Life Assurance Company v. Styles! the 
grounds on which that case was decided were the same as in 
Las?’s case, though the result was different as the claim of the 
Income-tax authorities to treat as profits the payments made to 
the Company in consideration for the grant of annuities was 
disallowed by the House of Lords, as they went to form part 
of its life assurance and annuity funds. 

Lastly, their Lordships will refer to the decision of this 
Board in Pondicherry Railway Company v. Income-tax Com- 
missioners, which was decided subsequently to the date of the 
judgment under appeal. The main question in that case was 
whether the appellant, a British Company which had been 
licensed to construct and operate a railway in French territory 
from the pier head at Pondicherry to a junction with the South 
Indian Railway at the British frontier, was liable to be assess- 
ed to Indian income-tax; but it was also contended that, even 
if the Company was liable to be assessed, they were entitled 
under S. 10, sub-S. 2, cl. (iv) to deduct as expenditure incurred 
solely for the purpose of earning their profits, the half-share of 
their profits which they were bound by their convention with 
French Government to pay to the French Colony, and the two 
cases last mentioned were cited at the Bar. This contention 
was rejected by the Board in a judgment delivered by Lord 
Macmillan on much the same grounds as had been taken in 
Lasts case :— 


“It is claimed for the company that when it makes over to the-Colonial 
Government their half of the net profits it is making an expenditure incurred 
solely for the purpose of earning its own profits, The Court below has 
unanimously negatived this contention, and, in their Lordships’ opinion, has 
tightly done so, A payment out of profits and conditional on profits being 





1. (1892) A. C. 309. 
2. (1931) L.R. 581. A. 239: I. L. R. 54 Mad. 691: 61 M.LJ. 251 P.C). 
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earned cannot accurately be described as a payment made to earn profits. It 
assumes that profits have first come into existence. But profits on their 
coming into existence attract tax at that point, and the revenue 18 not con- 
cerned with the subsequent application of the profits.” 


If Last’s case had never been decided, this decision would, 
in their Lordships’ opinion, be decisive of the present case, as 
the share of profits allotted to the policy-holders really stands 
on the same footing as the half of the profits of the railway 
company payable to the French Colony. 

It was further contended for the appellants that in England 
the decision in Lasts case must be considered to have been 
overruled by the Legislature, as under the provisions of S. 16 
of the Finance Act, 1923, 13 & 14 Geo. V, c. 14, the share of 
profits allotted to participating policy-holders is exempted from 
payment of income-tax. As to this contention, it is sufficient 
for their Lordships to say that an alteration by the Legislature 
of the law as settled by the decisions of the Courts does not 
raise any inference that those decisions were wrong or even 
that those who had proposed the alteration were of that 
opinion. 

The last contention was that the participating policy-hold- 
ers’ share of profits is not assessable because, as already 
stated, R. 25 of the Income-tax Rules provides that “the 
income, profits and gains of life assurance business shall be the 
average annual net profits disclosed by the last preceding 
valuation”. The contention, however, is negatived by the 
proviso that any deductions made from the gross income in 
arriving at the actuarial valuation which are not admissible for 
the purposes of income-tax assessment shall be added to the net 
profits disclosed by the valuation. 


The “net profits” in this rule clearly mean the “surplus, if 
any” in the statutory form of Valuation Balance Sheet set out 
above, of “life assurance and annuity funds(as per balance-sheet 
under Third Schedule)” over the “net liability under life assur- 
ance and annuity transactions (as per summary statement 
provided in Fourth Schedule).” Inthe present case, as already 
stated, the Rs. 4,68,394 allotted to participating policy-holders 
was taken from the surplus or net profits shown in the Valua- 
tion Balance Sheet, but, if they had been deducted before 
arriving. at such surplus, they.would have to be added under 
R.25 tosuch surplus shown therein “as deductions not admissi- 
ble for income-tax assessment,” not being expenditure incurred 
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solely for the purpose of earning such profits, within the 
meaning of S. 10, sub-S. 2, cl. (ix) of the Act. 

Their Lordships are therefore of opinion that the learned 
Judges were right in following Last’s case and that the appeal 
fails, and they will humbly advise His Majesty accordingly. 
The appellant Company will pay the respondent’s costs. 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, India Office. 

K. J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT :—LorD THANKERTON, LorD ALNESS AND SIR 
LANCELOT SANDERSON. 


The Baraboni Coal Concern, Limited .. Appellanis* 
v. 
The Servitors and Shebaits of Sree Sree 
Gopinath Jiu, Gokulananda Mohanta Thakur 
and others .. Respondents. 


Religious endowments—S hebaits—Joint lease of idol’s property granted 
by four shebaits—Separate suit by one shebatt to recover his share of the 
royaltses—Competency of—Deed—Construction of —Subsequent conduct of 
partses—Relevancy of. 

Where the four shebaits of a deity granted a mining lease of the idol’s 
property, a separate suit by one of them against the lessee to recover his 
(plaintiff's) one-fourth share of the royalties payable under the lease, and im- 
pleading the plaintiff’s co-shebaits as pro forma defendants, is not maintain- 
able: Narendra Nath Kumar v. Atul Chandra Banerji, (1917) 27 C.LJ. 605: 
41 I. C 837, relied on. 

Held, further, that on its true construction, the lease being a joint demise 
or contract, no one of the four lessors, with or without the consent of his co- 
lessors, could sue for an aliquot part of the whole. The suit must be for the 
whole of the interest demised, else it fails. Where the other co-lessors have 
refused to join with the plaintiff in the suit, and are impleaded as pro forma 
defendants, the plaintiffs claim must nevertheless be for the entire amount of 
the joint interest and not merely for his share thereof. 

Where the words in a deed are clear and unambiguous, the subsequent 
conduct of the parties is an irrelevant consideration and cannot be relied on 
to control the stipulations in the deed and as evidence of an agreement 
between the parties to vary its terms: N. E. Ratlway Company v. Hastings, 
(1900) A. C. 260, referred to. 

Judgment of the High Court, Calcutta, reported in 126 I.C, 712: A.LR. 
1930 Cal. 526, reversed. 





*P. C. Appeal No. 22 of 1932. 12th December, 1933. 
Bengal Appeal No. 12 of 1930. 








Mohanta 
Thakur. 





Lord 
Alness, 


e 
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Appeal No. 22 of 1932 from a judgment and decree, dated 
the 18th February, 1930, of the High Court, Calcutta, affirming 
a judgment and decree, dated the 12th July, 1927, of the 
Subordinate Judge of Asansol. 

The question on the appeal was whether on the true construc- 
tion of the lease in suit (the relevant terms whereof are set out im 
the Board’s judgment), the suit, being by one only of several she- | 
baits, for his share of royalty under a joint lease, was main- 
tainable. 

Upjohn, K.C. and M. R. Jardine for appellant—The plaintiff, 
as one of the four shebajts granting the lease, could not sue sepa- 
rately for his share of the royalty payable to the idol: Narendra 
Nath Kumar v. Atul Chandra Banerjil. 

Narasimham for lst respondent (plaintiff).—The lease was 
never treated by the parties as a joint demise, and the royalties 
were collected by the four lessors (shebaits) separately. The 
plaintiff’s suit for his share of the royalty was therefore not open 
to any objection. 

Upjohn, K. C. replied. 

12th December, 1933. Their Lordships’ judgment was 
delivered by 

Lorp Atnxss.—The first respondent, in his plaint, describ- 
ing himself as servitor and shebatt to Sri Sri Iswar Gopinath 
Jiu idol (the respondents’ family deity), sought to recover 
Rs. 62,382, 7 annas, 15 gandas, in respect of his alleged one- 
fourth share, as one of the four shebaits of the said deity, of 
the entire royalties on the entire raisings of coal in Mouza 
Monoharbahal for the six years ending 13th April, 1924. The 
suit was directed against (1) the appellant company, and (2) 
the second, third and fourth respondents, as defendants pro 
forma—they being the first respondent’s co-shebaiis at the time . 
when the suit was instituted. 

The first respondent’s claim was based on a lease, dated 
24th May, 1901, granted by four lessors, vis., the first and 
second respondents, as shebatts aforesaid, the grandfather of 
the third respondent, and the father of the fourth respondent— 
on the one hand, in favour of one Kuverji Bhoja, the pre- 
decessor in title of the appellant company, on the other hand. 
The soundness of the first respondent’s claim falls to be judged, 
in their Lordships’ opinion, by the terms of the lease referred to. 





1. (1917) 27 CL. J. 605: 41 LC. 837, 
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It may be convenient at this stage to set out the relevant 
part of the lease. Itis as follows :— 


“Moura Monoharbahal in Pergana Sergarh within Police Station and 
Sub- Registry Asansol, Chowki Raniganj and District Burdwan is the rent- 
free debuttar property of your family deity Sri Sri Iswar Gopinath Jiu 
Thakur. You have partchariki right in the said property as Shebatt. On 
my making a proposal to take a settlement of the interests of your family 
deity in the said Moura for raising coal by excavating a coal mine under the 
ground of the said Mouza, you grant unto mea settlement, on the following 
terms and conditions, of the whole interest that your family deity has in the 
said Mouza for the benefit of the said family deity and for increasing the 
income of the said debutiar (estate). I take the settlement on the terms 
following, and agree :— 

“1. That I shall raise coal from the ground underneath the said Mouza 
according to the boundaries given below and shall pay a commission of 1 pice 
per maund of steam coal, 14 pice per maund of soft and hard coke, two annas 
per ton of dust coke, and 4 pice per maund of rubble coal to the extent of the 
interest of your said family deity. I shall pay off the commission due on the 
raisings for one month by the seventh day of the month following If I fail 
to pay, I shall be liable to interest at 1 per cent. I shall not be entitled to ex- 
cavate and take away coal that is under the existing homestead lands. I shall 
be entitled to excavate and take away the coal from under the new settle- 
ments that may be formed in future outside the village. I shall be responsible 
for the loss if I cut away coal under the homesteads in the village. 

“4, That on no account will the raising of steam coal be less than 
2,56,000 maunds any year. In case the raisings be less than 2,56,000 maunds, 
or if there be no raisings at all or if the raisings be suspended, or if I do not 
make any raisings, then I shall pay you a minimum royalty of Rs. 4,000 a 
year. The minimum royalty will be paid in four equal instalments to your- 
selves or your authorised officers on taking receipts. I shall not be entitled to 
plead payment of commission without receipt, and if I do so, it will not be 
entertained. If the money be not paid according to the Kists aforesaid, I 
shall be liable to pay interest at 1 per cent. per month.” 


The Subordinate Judge of Asansol, District Burdwan, and, 
on appeal, the High Court, allowed the claim of the Ist res- 
pondent, with a small deduction, and gave judgment in his 
favour. Against these judgments this appeal is taken. 

Two questions were argued bgfore their Lordships’ 
Board :— 

(1) Whether a separate suit by oneof the four shebatts of 
the deity for a fourth share of the royalties payable under the 
lease is maintainable?; and 

(2) It being agreed that the demise in the lease was only 
of the interest of the respondents’ deity in the Mouza, vis., an 
8-annas share, whether the commission under clause 1 of the 
lease falls to be calculated at the prescribed rate upon the total 
quantity of coal raised, or only on the share of that coal which 
corresponds to the 8-annas interest of the deity. 

The first question, if concluded against the respondents, is 


in itself sufficient to ensure the success of this appeal. It there- 
R—51 
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fore merits and has received careful consideration from their 
Lordships’ Board. 

A study of the lease discloses that the claim under con- 
sideration is concerned solely with the property of the family 
deity in the mine. The respondents were merely interested in 
it as shebatts. In these circumstances, it is prima facie difficult 
to see how one of them can competently sue for his share in the 
idol’s interest. The terms of the lease would seem to forbid 
that course. They afford no warrant for splitting up the pro- 
perty of the family deity in the manner in which the 1st respond- 
ent essayed to do. If confirmation of that view be desired, it 


_ will be found in the case of Narendra Nath Kumar v. Atul 


Chandra Banerjil. The claim made by the respondent would 
thus seem to be excluded. 

Apart from that, however, the lease discloses, in their Lord- 
ships’ opinion, a joint demise or contract. That being so, in 
their Lordships judgment, no one of the four lessors, with or 
without the consent of his co-lessors, can sue for an aliquot 
part of the whole. The suit must be for the whole of the in- 
teresi demised, else it fails. This is not the case, which is 
familiar, where one joint contractor has invited his co-con- 
tractors to join with him in a suit, where they have refused 
to do so, and where accordingly he joins them as pro forma 
defendants. In that case, differing from this case, the claim 


_ made is for the entire amount of the joint interest. 


The only answer made by Counsel for the Ist respond- 
ent to this argument was that the conduct of parties, after the 
lease was signed, in accordance with which each lessor for a 
time accepted separate payments of royalties, controls the stipu- 
lations in the lease, and vouches an agreement between parties 
to vary its terms. Their Lordships have no hesitation in 
rejecting this contention. The facts do not support it. Nay, 
more: it sins against the familiar principle affirmed in the case 
of the N. E. Railway Company v. Hastings®—that where the 
words in a deed are clear, as they are in this case, the subsequent 
conduct of parties is an irrelevant consideration. 

Their Lordships desire to add that the view which they 
have expressed, in their opinion, accords with commonsense and 
equity. If the lst respondent’s contention be sound, then each 





1. (1917) 27 C:L.J. 605: 41 I.C. 837. 2. (1900) A.C. 260. 
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one of the four lessors under the lease might, successively or 
simultaneously, harass the appellants by separate suits. In the 
present case, there has already been a second suit. Such a 
result, in their Lordships view, is oppressive, and it is not 
sound in law. Their Lordships accordingly reach the conclusion 
that the lst respondent’s claim was misconceived, and that they 
have no option but to disallow it. 

That is sufficient for the determination of this appeal. But 
inasmuch as the conclusion stated might be deemed to rest on 
technical grounds, inasmuch as it is desirable, in the interests of 
future peace among the parties to the lease, to decide what its 
true construction is, and, inasmuch as their Lordships have 
formed a definite opinion on that topic, they do not hesitate to 
express it. 

The second question may be thus expressed—What is the 
meaning and effect of the undertaking embodied in the first 
clause of the lease? That passage must be interpreted in light 
of the admitted fact that the interest of the family deity in the 
Mouza is 8 annas. 

Now the .clause under construction, in their Lordships’ 
opinion, is inartistically and clumsily drawn. They, however, 
entertain no doubt that the words “to the extent of the interest 
of your said family deity” are limiting in their character. That 
limitation is of the following character. The rate of the royalty 
payable is clear and undisputed. The only question is—in 
respect of what raisings is that rate payable? On what subject- 
matter is it to be computed? Is it on the whole maunds of 
steam coal, or upon the interest of the idol, vis., eight annas? 

Their Lordships cannot doubt that the answer to these 
questions must be that the royalty is payable on raisings which 
represent the interest of the family deity in the Mouza, vis., an 
eight-annas share. For the subject-matter of the demise is the 
interest of the family deity—no more and no less. The above- 
mentioned words must be accorded some meaning: and only 
thus, in their Lordships’ judgment, can full effect be given to 
them. In short, their Lordships are prepared to hold, and do 
hold, that the words “to the extent of” are equivalent, in their 
environment, to the words “on that amount which represents 
the interest of the family deity”. 

_ The competing interpretation which was suggested in argu- 
ment would involve substituting the words “as a return for” or 
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“in respect of” for the words “to the extent of”. This course 
does not appear to their Lordships to be admissible. It is‘to be 
observed that Clause 4 of the lease, on which the 1st respond- 
ent founded in argument, and which provides for the payment 
of a minimum royalty, deals with a different subject-matter 
from Clause 1, and that moreover it does not contain the vital 
words of Clause 1, “to the extent of the interest”. The proper 
interpretation of these words, in their Lordships’ opinion, 
supplies the key to the riddle. Their Lordships are then of 
opinion that ihe stipulated royalty is payable only on coal 
raisings which correspond with the extent of the interest of the 
respondents’ family deity in the Mousa, vis., eight annas. 

That being so, their Lordships will humbly advise His 
Majesty that the appeal should be allowed, the judgments of the 
Lower Courts set aside, and the suit dismissed with costs in both 
Courts. The plaintiff-respondent will pay the appellants’ costs 
of the appeal. 


Solicitors for appellants: Oswald Hickson Collier & Co. 
Solicitor for respondents: Ram Singh Nehra. 
K. J. R. - Appeal alowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


Present:—Lorgp THANKERTON, Lorp ALNESS AND Sik 
LANCELOT SANDERSON. 


Maung Ba Thaw, Receiver of the estate 
of Po Thit and anothgr, insolvents .. Appellanis* 
v. 
Ma Pin .. Respondent. 


Provencial Insolvency Act (V of 1920), Ss.4 (2) and 75 (2)—Appeal 
to the Privy Council. 


Section 4 (2) of the Provincia] Insolvency Act, 1920 (providing that 
the decision of the Court on all questions arising in insolvency “ shall 
be final”) does not bar an appeal to the Privy Council from an order and 
judgment of the High Court made on an appeal preferred under S. 75 
(2) from an order of the District Court, on the Original Side, on any 
of the matters referred to in Sch. I of the Act. 


Secretary of State for India v. Cheltkant Rama Rao, (1916) L. R- 
43 I A. 192: L L. R. 39 Mad. 617: 31 M. L. J. 324 (P. C.), relied on 





* P, C. Appeal No. 114 of 1932. 15th January, 1934. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 405 


Appeal No. 114 of 1932 from a decree of the High Court, 
Rangoon, dated the 18th January, 1932, reversing the order of 
the District Court of Henzada, dated ihe 30th March, 1931. 


On the 1lth January, 1929, the District Court of Henzada 
made an adjudication order against one Po Thit and his wife upon 
a petition of certain of their creditors. The respondent on the 
30th January, 1931, applied to the Court, under S. 33 of the 
Provincial Insolvency Act, 1920, to have her name entered in the 
schedule of creditors in respect of certain debts owing to her by 
the insolvents. Her claim was rejected by the District Court, but 
on appeal the High Court held that she had proved the debts and 
ordered that she be entered in the schedule of creditors in respect 
of eight'items of her claim amounting in all to Rs. 18,691-9-0. 


The present appellant, the Receiver in insolvency, thereupon 
applied for leave to appeal to the Privy Council, and the High 
Court granted a certificate therefor under S. 110, Civil Procedure 
Code, in the following terms: “ The decree from which an appeal 
to His Majesty in Council is sought reversed the decree of the 
trial Court, amd it is common ground that the amount or value of 
the subject-matter at the trial, and involved in the appeal to His 
Majesty in Council, is over Rs. 10,000, A certificate granting 
leave to appeal will issue.” 

J. M. Parikh for respondent raised a preliminary objection 
that the appeal to the Board was not competent, the provisions of 
S.110, Civil Procedure Code, being inapplicable. By S. 4 (2), 
inserted for the first time in the Provincial Insolvency Act, 1920, 
the decision of the District Court is final, subject only to the 
right of appeal to the High Court expressly conferred by 
S. 75 (2). The decision of Jenkins, C.J., in Chatrapat Singh v. 
Kharag Singhi, given under the repealed Insolvency Act of 1907, 
is no longer applicable. Š 

A right to appeal from any decision of any tribunal must be 
given by express enactment: Rangoon Botatoung Co., Ltd. v. The 
Collector, Rangoon? ; Secreiary of State for India v. Hindustan 
Co-operative Insurance Society, Lid.3 

Dunne, K. C. (with A. Pennell) for appellant submitted 
that they had a right of appeal to the Privy Council under the 
Charter and the Letters Patent: Secretary of State for India v. 
Chelikani Rama Raos. 

Parikh replied. 


1. (1913) I. L. R.40 Cal 685. 
2 (1912) L. R. 39 I. A. 197: I. L. R. 40 Cal 21: 23 M. L. J. 276 (P. C). 
3. (1931) L. R. 58 L A. 259: 61 M. L. J. 864 (P. C.). 
4, (1916) L. R. 43 L A 192: I. L. R. 39 Mad. 617: 31 M. L. J. 324 (P. G). 
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The preliminary objection was overruled by the Board and the 
appeal heard on the merits. 

15th January, 1934. Their Lordships’ judgment was 
delivered by 

Lorp THANKERTON.—The appellant is Receiver of the 
estate of Po Thit and Ma Nyein E, his wife, who were adjudi- 
cated insolvents on the 11th January, 1929, and he appeals froma 
decree of the High Court of Judicature at Rangoon, dated the 
18th January, 1932, which reversed the order of the District 
Court of Henzada, dated the 30th March, 1931, and directed 
that the respondent be added in the Schedule of Debts asa 
creditor of the estate in respect of certain sums, amounting in all 
to Rs. 18,691-9-0, claimed in respect of eight promissory notes: 
The respondent had also claimed in respect of a mortgage debt 
of Rs. 4,000, but it is now admitted that it had been satisfied. 

Prior to the application by the respondent to be added in 
the Schedule of Debts, which was filed on the 30th January, 
1931, and out of which the present appeal arises, the appellant 
had madean application under S. 54 of the Provincial Insolvency 
Act, dated the 6th April, 1929, against the present respondent, 
asking that the payment by the insolvents to her of a sum of 
Rs. 19,000 within three months of the petition for adjudication 
should be declared fraudulent and void and that the present 
respondent should be ordered to pay the amount to him. After 
an enquiry, the District Court annulled the payment, which had 
been made on the 24th September, 1928, and in fact amounted 
to Rs. 18,618-1-6, and directed the respondent to pay that 
amount to the appellant. The respondent appealed to the High 
Court, but her appeal was dismissed, and an application for leave ~ 
to appeal to His Majest¥ in Council was also unsuccessful. The 
respondent then filed the present application. 

In these earlier proceedings the respondent admitted that 
the payment had been made to her, but she claimed that it was 
paid as the price of paddy which was stored in her godown and 
on which she claimed to have had a lien for debts due to her by 
the insolvent Po Thit. In support of that claim of indebtedness 
she produced loose counterfoils of the eight promissory notes 
and the mortgage for Rs. 4,000, representing the same claim of 
indebtedness in respect of which the present application is made 
by her. In the course of the enquiry in these earlier proceedings 
the present respondent gave evidence in support of-her claim and 
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her evidence was supported by that of the insolvent Po Thit. 
In her evidence the respondent admitted that the mortgage debt 
of Rs. 4,000 had already been satisfied. In the present applica- 
tion the advocates for both parties agreed that the evidence in 
the earlier proceedings should be evidence in the case, and that 
they would produce no further evidence. 

The respondent raised a preliminary objection to the com- 
petency of the present appeal, maintaining that under S. 4 (2) 
of the Provincial Insolvency Act the decision of the District 
Court was final, subject only to a limited right of appeal to the 
High Court under S. 75 (2), any right of further appeal being 
thereby excluded. But, in their Lordships’ opinion, this objection 
is not maintainable, in view of the decision of this Board in 
Secretary of State for India v. Chelikant Rama Rao! in which 
a similar objection was taken in respect of the provisions of the 
Madras Forest Act of 1882, and it was held that, when such a 
right of appeal is given to one of the ordinary Courts of the 
country, the procedure, orders and decrees of that Court will 
be governed by the ordinary rules of the Civil Procedure Code. 

At the first hearing of the appeal their Lordships drew the 
attention of the parties to the fact that on the face of the record 
as presented, the District Judge had annulled the order for 
adjudication on the 11th July, 1929, and there was nothing to 
show that that order had ceased to operate. The hearing was 
accordingly adjourned to enable the parties to clear up the 
matter. On the resumption of the hearing at a later date, the 
parties explained that an appeal had been taken by creditors 
against the order of annulment, and that, on the 14th July, 1930, 
the High Court had set aside the order of the District Judge 
and extended the time for the apflication for discharge 
(R. M. K. R. M. Cheityar v. Ko Po Thit3). It is surprising 
that this does not appear either in the record or in the cases on 
behalf of the appellant and respondent. 


_ The main question in the appeal was whether the respond- 
ent had proved the indebtedness of the insolvent Po Thit to 
her. As already stated, the respondent admits that the mortgage 
debt of Rs. 4,000 has been satisfied, and she no longer claims in 
respect of it. The eight promissory notes were not produced, 
but the loose counterfoils were. The whole matter turns on the 


1, (1916) L.R. 43 LA. 192 at 197: LL.R. 39 Mad. 617: 31 M.L.J. 324 (P.C). 
2 (1930) L L. R. 8 Rang. 506. 
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credibility of the respondent and of the insolvent Po Thit. The 
learned District Judge, who had not seen the witnesses, found 
their evidence unreliable; the High Court took the contrary 
view. It was for the appellant to satisfy their Lordships that 
the High Court had taken an erroneous view on this question, 
which is purely one of fact. It is unnecessary to review the 
evidence in detail; it is fully dealt with in the judgments of the 
Lower Courts. It is sufficient to say that the appellant has 
failed to satisfy their Lordships that the High Court has come 
to a wrong conclusion, and it becomes unnecessary to consider 


-the further contention of the respondent that the decision of 


the Courts in the earlier proceedings forms res judicata on the 
question of the particular indebtedness in respect of which the 
present application is made. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and that the decree of the 
High Court, dated the 18th January, 1932, should be affirmed, 
the appellant to pay the respondent her costs in this appeal. 

Solicitor for appellants: J. E. Lambert. 

Solicitors for respondent: T. L. Wilson & Co. 

K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MnkR. Justice BARDSWELL. 
Yedama Subbaramiah .. Petitioners (Accused). 


Criminal Procedure Code (Y of 1898), S. 75—Warrant signed by 
Deputy Nasir—Legality of—Resistance to—Penal Code (XLV of 1860), 
S55353: 

A warrant of arrest signed by the Deputy Nazir who had not been 
legally empowered to sign warrants is illegal and the accused cannot be con- 
victed under S. 353 for resiftance to the execution thereof. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First Class Magistrate, 
Markapur, dated the 10th day of August, 1933 and passed in 
Criminal Appeal No. 18 of 1933 preferred against the judg- 
ment of the Court of the Stationary Second Class Magistrate of 
Giddalore, dated the 24th July, 1933 and passed in Calendar 
Case No. 266 of 1933. 








*Cr. R. C. No. 799 of 1933. 5th January, 1934. 
(Cr. R. P. No. 745 of 1933.) 
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K. S. Jayarama Aiyar and J. V. Srinivasa Rao for peti- 
tioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 


Orper.—The conviction of the petitioner for offences 
punishable under Ss. 225-B and 353, 1.P.C. and the sentences 
therefor must be set aside. The warrant of arrest, the execution 
of which was resisted by the petitioner, is clearly an illegal one. 
The warrant of arrest was signed by the Deputy Nazir, an 
officer who had not been empowered legally or given any law- 
ful authority to sign warrants, and the fact that it had been the 
practice for a considerable time for such warrants to be signed 
by the Deputy Nazir cannot make the signing of them by that 
officer legal in the absence of due authorisation. The 
petitioner who has been admitted to bail is acquitted and set at 
liberty and his bail bond will be discharged. 

S. R. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice LAKSHMANA Rao. 


The Municipal Council, Kumbakonam .. Petitioners (De- 
v. fendant) 
D. Krishnamacharya .. Respondent (Plf.). 


Contract—Municipal Councd entering into am agreement wth a pur- 
chaser with regard to purchase of house sites—Stpulations as to the time 
within which purchaser should construct butlding—On fatlure io comply 
with the terms ittle to site to cease and purchaser liable to a refund of 
90 per cent. of the price patid—Non-conformance to stipulations—Whether 
transfer by the Muntcipal Counci! void or vogdable—Purchaser whether 
entitled to refund. 


On an application by tne respondent’s predecessor and others, the Muni- 
cipal Council of Kumbakonam approached the Government for the acquisition 
of some land for the extension of house sites at the cost of the applicants. The 
scheme was sanctioned by the Government and the land was acquired subse- 
quently. It was divided into house sites and one of them was allotted to res- 
pondent’s predecessor under a sale deed Ex. A. The allotment was subject 
to the condition that the vendee should always conform to and carry out the 
terms and conditions specified in the sale deed and abide by the consequences 
which non-conformance to or breach of any of those terms and conditions 
might entail The sale deed also mentioned that the application for construc- 
tion should be made within two years of the completion of the sale and that 
1f the purchaser failed to complete the construction within a period specified 
his title to the site should cease and the site should re-vest in the Municipal 
Council and the purchaser would be entitled toa refund of 90 per cent. of 





*C R. P. No. 141 of 1932. 2nd March, 1933. 
R—52 


The 
Municipal 
Council, 
Kumba- 
konam 


v. 
Krishnama- 
charya, 
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the price originally paid by him to the Council. Neither his predecessor-in- 
title nor the respondent made any application for consiruction of a house 
within the specified period but the respondent sued to recover the 90 pei 
cent. refund provided in the sale deed. 

Held, that the transfer by the Municipal Council was voidable at their 
option and the respondent was not therefore entitled to a refund. It would 
be contrary to the principle ‘that a party shall never take advantage of his 
own wrong’ to hold that the purchaser could terminate the sale at his will 
and pleasure and even when the word used was ‘void’ it should be read as 
‘voidable’ if the result of reading it as ‘void’ would be to enable a party to 
avail himself of his own wrong to defeat the contract That the stipulation 
in question was prescribed by the rules framed by the Government under the 
District Municipalities Act could not alter its true meaning, nor would there 
be any justification for assuming that such a principle was intended to be 
abrogated. 


New Zealand Shipping Co. v. Societe des Ateliers et Chantiers de 
France, (1919) A.C. 1, relied on. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Kumbakonam, dated 12th November, 1931 and passed 
in S.C.S. No. 271 of 1931 (S. C. S. No. 1665 of 1927 on the 
file of the Court of Small Causes, Kumbakonam). 

K. Bhashyam Atyangar and T.R. Srinivasan for petitioner. 

S. Narasimha Aiyangar for respondent. 

The Court delivered the following 

JupcmMeNtT.—This petition arises out ofa suit instituted 
by the respondent for recovery of 90 per cent. of the price paid 
by his father for a house site purchased by him from the Muni- 
cipal Council of Kumbakonam under Ex. A, the sale deed 
dated 12th April, 1921, and the undisputed facts are that on the 
application of the vendee and others, the petitioner approached 
the Government for the acquisition of some land for the exten- 
sion of house sites at the cost of the applicants. The scheme 
was sanctioned by Gevernment and the land was acquired 
subsequently. It was divided into house sites and one of them 
was allotted to the vendee under Ex. A for constructing a house 
in a manner to be approved by the Municipal Council. The 
allotment was subject to the condition that the vendee should 
always conform to and carry out the terms and conditions 
specified in the sale deed and abide by the consequences which 
non-conformance to or breach of any of those terms and condi- 
tions may entail as set forth therein and among other things the 
sale deed provides that the application for construction should 
be made within two years of the completion of the sale. It 
should be accompanied by a plan of the proposed building and 
the construction was to be commenced after the approval of 
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the plan or expiry of the time limit fixed by Ss. 200 to 202 of 
the Municipalities Act. The construction was to be completed 
within three years of the date from which commencement was 
permissible and the final clause on which the suit is based pro- 
vides that if the purchaser fails to complete the construction of 
the house within that period his title to the site shall cease and 
determine and the site shall re-vest in the Municipal Council and 
the purchaser shall be entitled only to a refund of 90 per cent. of 
the price originally paid by him to the Municipal Council. The 
purchaser under Ex. A or the respondent did not make any 
application for construction of a house or desire to constructa 
house at any time and the suit out of which this petition arises 
was instituted by the respondent in 1931 for refund of 90 per 
cent. of the price paid. It was resisted on the ground that upon 
the true construction of the clause the transfer is voidable at 
the option of the Municipal Council and while conceding that 
the petitioner had the option of terminating the transfer after 
the respondent’s failure to construct the house within the speci- 
fied period, the Lower Court decreed the suit holding that the 
option must be taken to have been exercised at the time of the 
transfer itself. ` 

The view of the Lower Court that the petitioner must be 
deemed to have exercised the option at the inception was not 
attempted to be supported and the question for determination 
is whether or not the true meaning of the stipulation in question 
is that on the happening of the event the transfer is voidable at 
the option of the petitioner. No one can be permitted to take 
advantage of his own wrong and as pointed out in New Zea- 
land Shipping Co. v. Societe des Ateliers et Chantiers de 
France1 the stipulation has to be con8trued according to its 
natural meaning subject to the universal principle of law that 
a party shall never take advantage of his own wrong. It would 
be contrary to this principle to hold that the vendee can termi- 
nate the sale at his will and pleasure and even when the word 
used is “void” it should be read as “voidable” if the result of 
reading it as “void” would be to enable a party to avail himself 
of his own wrong to defeat the contract. That the stipulation 
in question was prescribed by rules framed by the Government 
under the District Municipalities Act cannot alter its true 
meaning nor is there any justification for assuming that such a 


1, (1919) A.C 1. 


Receiver, 
Coimbatore 
v. 
Aruna- 
chalam 

Chettiar. 
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principle was intended to be abrogated. It follows therefore 
that the transfer is voidable at the option of the petitioner and 
it is not suggested that tbere was any avoidance by the Muni- 
cipal Council. The respondent is not therefore entitled toa 
refund of the amount and the decree cannot be upheld. It ig 
therefore set aside and the suit will stand dismissed with the 
costs of the petitioner after remand. 

K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SırR Horace Owen Compton Brasxey, Kt., 
Chief Justice ann Mr. Justice BARDSWELL. 


The Official Receiver, Coimbatore .. Appellani* 
(Petitioner) 
v. 
M.R M.K.A.R R.M. Arunachalam Chettiar .. Respondent 
(Respondent). 


Hindu Law—Joint family—Father—Adjudication of—Prior attach- 
meni of entire joint family property by the creditor in suit against father— 
Sons’ shares—Rights of Official Receiwer to. i 

On the adjudication of the father in a joint Hindu family, the shares of 
the sons do not vest in the Official Receiver; what vests in the Official 
Receiver with respect to these shares is only the father’s power of disposal. 
Where, however, the entire joint family property belonging to the judgment- 
debtor and his sons had been attached by the creditor before the petition for 
adjudication of the father, the father’s power of sale is destroyed by the 
attachment and is no longer available to the Official Receiver, and he has no 
power to deal with the sons’ shares or, if they have been sold, to appropriate 
the sale proceeds representing those shares. It is immaterial if the sons 
were not parties to the suit by the creditor orif the property attached was 
described mereiy as the property of the judgment-debtor and no specific 
reference was made to the shares of the sons. 

Section 51 of the Provincial Insolvency Act has no application to the 
case. In so far as there has been execution against the shares of the sons of 
the judgment-debtor it is fot an execution against the property of the 
judgment-debtor and the creditor is not therefore disentitled to the benefit 
of the execution. 

Judgment of Madhavan Nair, J. in Offictal Recewwer v. Arunachalam, 
ALT.R. 1931 Mad. 118, affirmed. 

Appeal under Clause 15 of the Letters Patent against the 


judgment and order of the Honourable Mr. Justice Madhavan 
Nair, dated the 28th October, 1930, in A.A.A.O. No. 63 of 1929 
preferred against the order of the District Court of Coimbatore, 
dated the 4th March, 1929 and made in A. S. No. 70 of 1929 
(C.M.A. No. 114 of 1928) preferred against the order of the 
Court of the Subordinate Judge of Coimbatore, dated the 4th 





*L.P.A. No. 10 of 1931. 15th November, 1933. 
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August, 1928 and made in E. A. No. 379 of 1928 in E. P. 
No. 365 of 1927 in O. S. No. 206 of 1926. 

T. M. Krishnaswami Aiyar and N. Stvaramakrishna Aiyar 
for appellant. 

K. S. KErishnaswanu Atyangar, S. Ramaswams Atyangar 
and S. Ramachandran for respondent. 

The Court delivered the following 

Jupaments. Bardswell, J.—This is an appeal against the 
decision of Madhavan Nair, J. in Second Appeal. The 
appellant is the Official Receiver of Coimbatore. A suit (O.S. 
No. 206 of 1926 on the file of the Subordinate Judge of 
Coimbatore) was brought by Arunachalam Chetti against 
Krishnaswami Goundan on a promissory note. There was an 
attachment before judgment of what was admittedly the joint 
family property of Krishnaswami Goundan, though it was 
attached only as being the property of Krishnaswami Goundan, 
and his sons were not made parties to the suit. The plaintiff 
on 11th December, 1926, got a decree and applied in execution 
for the sale of the attached property. The judgment-debtor, 
Krishnaswami Goundan, filed an insolvency petition (I. P. 
No. 320 of 1927), on which he was adjudicated an insolvent in 
February, 1928. By an order passed in December, 1927, the 
Official Receiver had been made interim Receiver pending the 
adjudication and on 6th January, 1928, both he and the judg- 
ment-debtor applied for stay of the sale in execution. The 
executing Court ordered that the sale should go on but that the 
sale proceeds should go to the Official Receiver. The sale pro- 
ceeds were sent to the Official Receiver accordingly but 
Arunachalam Chettiar applied for threg-fourths of them to be 
sent to the executing Court on his behalf, on the ground that 


they represented the shares of the three sons of the insolvent, - 


which shares had been attached before the presentation of the 
insolvency petition. The three-fourths were ordered to be sent, 
and the Official Receiver transmitted the money. He had not, 
however, been given notice of the decree-holder’s application 
and he filed the petition with which this appeal is concerned, 
praying that he might be heard before a cheque was issued. 
The Principal Subordinate Judge held that no cheque could be 
issued to the decree-holder for the three-fourths but that the 
three-fourths should be sent back to the Official Receiver. On 
appeal, however, the District Judge ordered the money to be 
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returned to the executing Court and his decision has been 
upheld by Madhavan Nair, J. on Second Appeal. 

That learned Judge in his judgment has thus expressed 
himself «The petition for adjudication was presented after the 
date of the attachment. It therefore follows that the father’s 
power of disposal of the sons’ shares had been destroyed by the 
existing attachment of those shares; and the Official Receiver 
cannot therefore get any power to deal with the sons’ shares by 
reason of the order of adjudication.” It is now argued for the 
appellant, Official Receiver, that this view of the law is wrong. 
Mr. Krishnaswamier in his argument has, of course, to allow 
that the shares of the sons do not vest in the Official Receiver. 
This has been decided by the Privy Council in Sat Narain v. 
Behari Lali. But he refers us to the Full Bench decision in 
Seetharama Chettiar v. Official Receiver, Tanjore? in which the 
decision of the Privy Council in the Lahore case has been 
considered and explained and it has been held that, alike under 
the Presidency-towns Insolvency Act and the Provincial 
Insolvency Act, the power of a Hindu father to sell the shares 
of his sons for paying his just and proper debts, vests in the 
Official Receiver, the Privy Council decision not being an 
authority to the contrary. He also quotes another Full Bench 
decision in In re Sellamuihu Servai3 in which it was held that 
the Official Assignee standing in the shoes of the insolvent 
father could exercise the father’s right of selling the sons’ 
shares also in the ancestral estate, in payment of any debt in- 
curred by the father that was neither illegal nor immoral. What 
has to be shown, however, in the present case is whether the 
selling power of the insolvent over his sons’ shares in the pro- 
perty was available at tfe time when the insolvency petition, on 


_ which adjudication followed, was presented so that that power 


was available for being vested in the Official Receiver. 

There can be no doubt but that what was attached in the 
suit against Krishnaswami Goundan and what was afterwards 
brought to sale was the entire joint family property. Mr. 
Krishnaswamier for the appellant has argued that as far as 
the sons’ shares were concerned it was only the father’s rights 
of sale over them that were attached and sold but such is 





1. (1924) LR. 521. A. 22: LL.R.6 Lah 1:47 M.L.J. 857 (P.C). 
2. (1926) LL.R. 49 Mad. 849: 51 ML.J 269 (F.B.). 
3. (1923) LL.R. 47 Mad. 87:46 M.LJ. 86 (F.B.). 
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certainly not the case. The petition for attachment before 
judgment, the execution petition and the verified statement 
which was filed with the execution petition make it clear 
that it was the property itself in its entirety that was attached 
and afterwards brought to sale. It is true that the 
property is described as being the property of the insolvent 
(judgment-debtor) and that no reference is made to the 
insolvent’s sons but that will not make it any the less the property 
of the insolvent and his three sons or alter the fact that it was 
the entire property as such. It may be that under S. 60 of the 
Civil Procedure Code, property which can be attached includes 
saleable property over which the judgment-debtot has a 
disposing power which he may exercise for his benefit, but if 
property of such a nature is to be attached it should be specifically 
stated that such is the case. Here what was attached was 
clearly the whole of the immoveable property and not any mere 
right of sale over it or any part of it. Mr. Krishnaswamier, 
however, further argues that even so the attachment will not be 
binding upon the shares of the sons in that they were not parties 
to the suit against the insolvent and that there was no order 
prohibiting the sons from alienating their shares. With 
reference to the latter of these two points he cites Subraya v. 
Nagappal in which it was held that when the right, title and 
interest of a Hindu son in joint ancestral property has been 
attached in execution of a decree against him and its private 
alienation by him has been prohibited by an order of the Court 
under S. 276 of the Code of Civil Procedure (to which the 
present S. 64 corresponds in a modified form) his father is 
' deprived of the power of alienation of that interest in satisfac- 
tion of his own debts. But that was aease in which the share 
of ason had been separately attached in execution of a decree 
in a suit in which he was the sole defendant in respect of a debt 
due from him personally. The present case in which the entire 


property was attached before judgment in a suit brought against ' 


the father is very different. Sucha suit can be brought against 
the father alone, as in the present instance, or the sons may be 
joined as parties in it, but the fact of the sons not being joined in 
it will not affect the matter as it has been argued for the appellant 
that it will do. In Gopalakrishnayya v. Gopalan®, which has 








1. (1908) L L. R. 33 Bom, 264. 
2. (1928) I. L. R. 51 Mad. 342: 54 M. L. J. 674. 
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been relied upon by Madhavan Nair, J.,the sons had been made 
parties to the suit and their shares had been attached so as, as it 
was held, to prevent the Official Receiver from exercising powers 
of sale over them. But it was held by a Bench of this Court 
in Doratswam: v. Nagaswam#1 that a decree passed against the 
father personally after the exoneration of his sons can be 
executed against such family property, that such property is 
liable for the father’s debt and that the sons could claim exonera- 
tion from the liability only on the ground that the debt is 
immoral or illegal. Even in this case, the sons, though 
exonerated, had been parties, but there is the further case also 
decided by a Bench, of Subramania Pillai v. Venkaiaran:a 
Redd in which a decree had been obtained against a father 
only. It was there held that where a money decree had been 
obtained against a father and properties had been attached, even 
when there was ambiguity in the description of the properties 
such as by the use of the words “right, title and interest of the 
judgment-debtor,” still it must be taken prima facie that the 
intention in the execution proceedings is to proceed against the 
whole of the interest that may be proceeded against on account 
of the Hindu Law that a father’s debts may be executed against 
the son, and that execution against the father is effective 
enough to bind the son also. In the case now under notice 
there is no ambiguity either in the application for attachment 
or in the execution petition. This last decision is based upon a 
number of decisions of the Privy Council, none, however, of 
which is specified. But one of them appears to be that of 
Sripat Singh Dugar x. Prodyat Kumar Tagore’. In that 
case a mortgage decree had been granted against the father of 
a joint Mitakshara famify who alone was party to the mortgage, 
and in execution of it the entire family property was brought to 
sale. The sons and other members of the family contended that 
all that had passed under the sale was the father’s one-third share. 
In a suit for a declaration that only one-third share had passed 
it was found that the debt was for a legal and necessary purpose 
and that when the contention that such was not its nature had 
failed, the whole of the property must be deemed to have passed 
by the sale. In the course of his judgment Buckmaster, L. C. 





1. A.I. R 1929 Mad. 898. I. R. 1930 Mad. 257. 
3. (1916) L. R. 4 I. A. 1: TL. R 44 Cal 524: 32 2 M. L. J. 133 (P. C). 
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remarked : 


“The property in question was joint property governed by the Mitak- 
shara Law. By that law a judgment against the father of the family cannot 
be executed against the whole of the Mitakshara property if the debt in 
respect of which the judgment has been obtained was a debt incurred for 
illegal or immoral purposes. In every other event it is open to the execution 
creditor to sell the whole of the estate in satisfaction of the judgment 
obtained against the father alone.” 

In the same judgment it was held that the use of the words 
“right, title and interest ” (of the judgment-debtor) could only 
be taken to mean that if it could be established that the debt 
had been incurred for immoral purposes, only one-third would be 
affected by the decree while if that contention was unsuccessful 
the whole of the estate would remain subject to the order for 
sale. If the meaning was otherwise the execution creditor 
would have been deprived of the undoubted right that he 
possessed, except upon the happening of one event which in the 
result has never arisen, to sell the entirety of the estate. This 
case is conclusive. There is no doubt an advantage in joining 
the undivided sons in a suit against their father for a debt, in 
that they can then at once set up their case, if they have one, of 
the debt being one that is illegal or immoral, but it is clear that 
the whole joint family property can be proceeded against as 
such even if they are not parties to the suit. Of course it is 
still open to them, if they are not parties to the suit, to oppose 
any proceedings against their shares on the ground of the debt 
being one that docs not bind them, and to that extent any such 
proceedings in a suit to which they are not parties are condi- 
tional. But an attachment or sale of their shares in such 
circumstances will hold good till it has been established that the 
debt is not binding on their shares. Jn the present case no 
attempt has been made to show that it is not so binding. 


The fact that the sons’ shares have now been sold cannot 
make any difference to the position. The sale proceeds of them 
represent those shares, though they have taken another form. 


Nor can S. 51 of the Provincial Insolvency Act have any 
application. By that section where execution of a decree has 
issued against the property of a debtor, no person shall be 
entitled to the benefit of the execution against the Receiver 
except in respect of assets realised in the course of the execu- 
tion by sale or otherwise before the date of the admission of 
the petition. In so far as there has been execution against the 
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shares of the sons it is not an execution against the property of 
the insolvent. As to his own quarter share the sale proceeds 
of it have gone to the Official Receiver for the benefit of the 
general body of creditors. . 
In my opinion the decision of our learned brother is 
correct and this appeal must be dismissed with costs. 
The Chief Justice.—I agree. 
S. R Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. l 
Messrs. The Malabar Forests and Rubber Co., 
Ltd. (In liquidation) represented by 
N. H. Moos Esq., Liquidator, amended as 
per order dated 5th January, 1927, in C.M.P. 
No. 4529 of 1926 





Petitioner* 
(Petitioner—Decree-holder) 
V. 
T. V. Manavikraman Thimmalpad Respondent 
(Respondent). 
Cin! Procedure Code (V of 1908), S. 39 (d)—Transfer of decree for 
execution—Power of transferee Court to question validity of—Power to 
execute transferred decrees—Not dependant on territorial jurisdichon— 
Madras Ciil Courts Act (III of 1873), S. 4-A. 
‘The transferee Court cannot question the power of the transferring 
Court to order the transfer of a decree for execution. 


The power to execute decrees transferred to it can be exercised by the 
Court where the fund sought to be proceeded against had come to its custody, 
without reference to the limits of its territorial jurisdiction. 


TRANSFER OF DECREE FOR EXECUTION. 

In execution of a decree in O.S. No. 18 of 1925 on the file of 
the Additional Sub-Court, Calicut, a sum of Rs. 7,217 deposited by 
the 2nd defendant, Mahadeva Iyer, in the Imperial Bank as 
security for performance of his duties was attached. The present 
petitioner, who had obtained a decree in O.S. No. 62 of 1925 on 
the file of the Principal Sub-Court, applied, and obtained an order, 
for transfer of his decree for execution to the Additional Court, 
and also attached the fund. After the money was received by the 
Additional Court, he applied for rateable distribution: E. A. No. 19 
oi 1926. The application was dismissed by the Court on two 
grounds:—(+) that the Additional Court only heard suits and 
appeals transferred to it by the District Judge and that it had no 


*C R P. No. 503 of 1926. 12th October, 1933. 
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territorial jurisdiction; (#) that the order of transfer did not state 
the reasons why the decree was transferred to that Court for 
execution, as required by S. 39 (d) of the Civil Procedure Code 
and that therefore the order of transfer was wire vires. The 
present petition was preferred to revise that order. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Additional Subordinate Judge of 
Calicut, dated the Ist February, 1926 and made in E. A. No. 19 
of 1926 in O. S. No. 18 of 1925. 


K. Kuttikrishna Menon for petitioner. 


K. P. Krishna Menon and T. N. R. Tirumalpad for res- 
pondent. 

The Court delivered the following 

JupDGMENT.—-The money in question bad come into the 
custody of the Court. So no question of territorial jurisdiction 
arose so far as the execution of the decree transferred to it by 
the Principal Sub-Court, Calicut, was concerned. The transfer 
was clearly made under S. 39 (d) oí the Civil Procedure Code 
and the Additional Subordinate Judge has refused to execute 
it on two grounds :— 

(1) that the order of transferring Court does not mention 
why the decree is transferred to it for execution and hence the 
order of transfer is ultra vires. 

(2) that his Court has no territorial jurisdiction and can 
only hear suits and appeals transferred to it by the District 
Judge and petitions connected therewith. As regards the first 
ground the transferee Court cannot question the power of the 
transferring Court to order the transfer. Vide Paira Mal v. Mehr 
Chandi. In point of fact the reason for the transfer was per- 
fectly obvious even if it was not stated in so many words inthe 
order. 

(2) As regards the second ground, S. 4A of the Madras 
Civil Courts Act says that each of the Judges appointed to a 
Subordinate Court . . . may exercise all or any of the 
powers conferred by the Act or any other law for the time 
being in force. The power to execute decrees transferred to it 
by other Courts is a general power of the Court under the Act 
and as the money was in its own custody no question of terri- 
torial jurisdiction arose. 








1, A.LR.1930 Lah. 143, 
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There isnothing-to support the Lower Court’s view that it 
bad power only to execute decrees transferred to it by the 
District Court. 

The Civil Revision Petition must be allowed and the appli- 
cation for rateable distribution E. A. No. 19 of 1926 remanded 
to be disposed of in the light of the above remarks. The costs 
of this Civil Revision Petition will abide the final result. 

S. R. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 
S. R. Varadarajulu Naidu .. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 107 (2)—Breach of peace— 
Proceedings by Magistrate against a person—Whether person should reside 
ai the place over which Magistrate has jurisdiction. 


Where proceedings are initiated under S. 107 of the Criminal Procedure 
Code by a Magistrate against a person from whom breach of peace is appre- 
hended, as the section makes no reference to the residence of the person pro- 
ceeded against, he need only be within the local limits of the Magistrate’s 
jurisdiction at the time the Magistrate takes action and even a stay for a day 
would justify such proceedings. 

Hamid Hasan v. Emperor, A.LR. 1932 All. 162, Shama Charan Chakra- 
varii v. Katu Mundal, (1897) I.L. R. 24 Cal. 344 and In re Krishnaji 
Pandurang Joglekar, (1897) I.L.R. 23 Bom. 32 at 35, followed. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to quash the proceedings against 
the accused before the Joint Magistrate of Shermadevi and to 
set aside the order of the said Court of the Joint Magistrate of 
Shermadevi, dated the 2nd November, 1933 and made in ne 
cellaneous Case No. 68 of 1933. 


K. V. Sesha Atyangar for N. Yegneswara Sastri for peti- 
tioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

- Orver.—It is not disputed that the petitioner was within 

the local limits of the jurisdiction of the Magistrate when the 
proceedings under S. 107 of the Code of Criminal Procedure 
were initiated and as pointed out in Hamid Hasan v. Emperor} 
the section makes no reference to residence of the person 
proceeded against. He need only be within the local limits of 





* Cr. M. P. No. 1303 of 1933. 12th December, 1933. 
1. A. I. R 1932 All. 162. 
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the Magistrate’s jurisdiction at the time the Magistrate takes 
action, vide Shama Charan Chakravarti v. Katu Mundali and 
even a stay for a day would justify proceedings under S. 107 
of the Code of Criminal Procedure, vide In re Krishnaji 
Pandurang Joglekar3. The place where the breach of the peace 
was apprehended is also within the local limits of the Magis- 
trate’s jurisdiction and there is no ground for quashing the 
proceedings. The petition is therefore dismissed. 


K. C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mar. JUSTICE JACKSON. 





Kuramutla Gangadu ..  Petitioner* 
i v. 
D. V. N. Abraham and the Inspector of 
Local Boards, Madras .. Respondents. 


Certiorari— Grounds for isswe of writ—Mistake in law mhen acting 
within jurisdiciton—Madras Local Boards Act (XIV of 1920), S. 199 (2)— 
Rules framed under—Rwules forthe Conduct of Inquiries and Dectston of 
Disputes relating to Elections—R. 12—Dtscretion of Election Commissioner 
—Election set aside—Next candidate declared elected—No ground for tsswe 
of wri. 

When a Court or a similar authority gives to itself a jurisdiction which 
it properly has not got by taking an erroneous view of the law, a writ of 
certiorars will beissued, but no writ can be issued if it makes a mistake in 
the law when acting in the exercise of u jurisdiction which it undoubtedly 
possesses, 

Shanmuga Mudahor v. Subbaraya Mudahar, (1932) 63 M. L. J. 932, 
followed. 

Under R. 12 of the Rules for the Conduct of Inquiries and Decision of 
Disputes relating to Elections framed under S. 199 (2) (c) of the Madras 
Local Boards Act, when the election of a candidate is set aside, the Commis- 
sioner has a discretion either to declare another claimant duly elected or to 
order a fresh election. In a case where the elgctors have bona fide given 
their votes for a candidate subsequently disqualified for reasons unknown to 
the voters, and that election is afterwards set aside, a fresh election may be 
the proper course but if the Commissioner, instead, declared another 
candidate duly elected, it is only a mistake in the exercise of his jurisdiction, 
in respect of which no writ can be issued. 


Petitions praying that in the circumstances stated in the 
affidavits filed therewith the High Court will be pleased to issue 
a writ of certiorari to the Election Commissioner, Nandalur, 
calling upon him to send, to the High Court, all records relating 
to O. P. No. 75 of 1932 on his file and to quash the proceedings 
therein, dated 23rd June, 1933. 





1. (1897) L L. R. 24 Cal 34. 2 (1897) LL.R. 23 Bom 32 at 35. 
*C, M. Ps Nos. 3287 and 5383 of 1933. 21st November, 1933. 
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K. Bhimasankaran for petitioner in C. M. P. No. 3287 of 
1933. ' 

Kasturi Seshagiri Rao for petitioner in C. M. P. No. 5383 
of 1933. 

T. M. Krishnaswami Aiyar and T. K. Srinivasa Thatha- 
chariar for respondents in both. 

The Court made the following 

Orpger.—Five persons were nominated as candidates for 
election to the Rajampet Taluk Board—Panjam S. Chenga- 
reddi, T. Radhakrishnayya, Lingam Andhrayya, Kuramutla 
Gangadu and D. V.N. Abraham. Kuramutla Gangadu was 
elected and in O. P. No. 75 of 1932 the Election Commissioner 
at Nandalur set aside his election and declared the candidate 
having the next largest amount of votes to be elected, vis., 
D. V. N. Abraham. Kuramutla Gangadu in C. M. P. No. 3287 
and Lingam Andhrayya in C. M. P. No. 5383 apply for a writ 
of certiorari to quash the Commissioner’s order. 

The only point taken is that when the Commissioner found- 
the election of Kuramutla Gangadu to be invalid owing to false 
personation, he ought to have ordered a fresh election and it 
was beyond his jurisdiction to declare the next on the poll duly 
elected. 

Rule 12 of the Rules for the Conduct of Inquiries and the 
Decision of Disputes relating to Elections framed under S. 199 
(2) (c) of the Madras Local Boards Act gives the Commis- 
sioner a discretion either to declare another claimant duly 
elected, or to declare a fresh election. This is affirmed in 
S. K. Devasigamony v. M. R. Sethurainam Iyer1, 

It is argued howeter that the Commissioner did not exer- 
cise a lawful, discretion in declaring the claimant elected; 
because where electors have bona fide given their votes for a 
candidate subsequently disqualified for reasons unknown to the 
voters, they should be given an opportunity in a fresh election, 
of recording those votes for a qualified candidate. These votes 
should not be thrown away. 

It is not disputed that this is not the course which the 
Commissioner should have followed, and the only question is, 
whether in adopting the other course, be can be said to bave 
acted “according to law and not humour”. Questions involving 





1. (1924) 87 I. C. 363. 
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the right of a functionary to be wrong are exceedingly 
dificult; but in this matter, I have been considerably helped by 
my learned brother Bardswell, J., who, in Shanmuga Mudaliar v. 
Subbaraya Mudaliar1, has covered the same ground and collated 
the authorities. I subscribe to his conclusion on page 936 
` that when a Court or a similar authority gives to itself a juris- 
diction which it: properly has not got by taking an erroneous 
view of the law, a writ will be issued, but that there will be no 
writ if it makes a mistake in the law when acting in the exercise 
of a jurisdiction which it undoubtedly possesses. 


Applying tbis rule to the present case, the Commissioner 
undoubtedly possesses jurisdiction either to appoint the claimant 
or to order a fresh election. Acting in the exercise of that 
jurisdiction he has made a mistake in overlooking that the votes 
cast for the disqualified candidate will be thrown away, but that 


mistake is not sufficient to warrant the issue ofa writ by this 


Court. 

There is nothing to negative this conclusion in my 
judgment reported in Pulakam Ramakrisinareddi v. Nooney 
Panakalu8. There on the bare calculation of figures, it was 
found that the petitioner headed the poll, and no one suggests 
that an arithmetical mistake is not subject to revision. 

The subsequent paragraph is only by way of general 
precept, just as in this present case I should not hesitate to say 
that there ought to have been a fresh election. This in fact is 
clearly laid down in Gopala Ayyangar v. Ebrahim Rowther8 
but that decision is no authority for interference by way of 
writ. 

The petitions are accordingly dismissed and in the circum- 
stances the parties will pay their own costs. 


S. R. Petitions dismissed. 





1. (1932) 63 M. L. J. 932 2. (1928) 110 I. C. 342. 
3. (1925) I. L. R. 48 Mad. 509; 49 M. L. J. 606. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. 


M. Ramaswami Chettiar .. Appellani* (Plaintiff) 
v. 
V. Srinivasa Pillai and others .. Respondents (Defts. 1 to 3). ' 


Registration Act (XVI of 1908), Ss. 35 and 77—Execution— Signature 
admitted but alleged to have been snade under mistake as to the terms of 
the document—Duty of Registrar—Sutt under S. 77—Scope of —S, 34— 
Refusal to regtster—Discretion of Registrar. 

If the signature to the document is admitted by the executant, it is good 
execution for purposes of registration whether it is valid or invalid for pur- 
poses of enforcing the document and the Registrar is bound to register the 
document. It is not for him to enquire whether the executant understood 
the document or signed it with full and free consent. Such questions are 
equally irrelevant in a suit for compulsory registration of a document under 
S. 77 of the Registration Act. 

It is only ın cases of urgent necessity or unavoidable accident that the 
Registrar can exercise his discretion under S. 34 and refuse to register 
the document. When neither of those conditions was alleged or made out, 
there can be no question of the Registrar having exercised any discretion or 
of the Court interfering with it. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated the 12th August, 1930, in O. S. No. 422 
of 1929. 

N. Rajagopalan for appellant. 

V. Ramaswams Atyar for respondents. 

The judgment of the Court was delivered by 

Pakenham Walsh, J.—The plaintiff sued for the com- 
pulsory registration of a document said to have been 
signed and executed by the lst defendant on his own behalf 
and on behalf of his minor sons. This document purports to 
be a conveyance of a cettain property to the plaintiff for a sum 
of Rs. 800. The document is dated 15th March, 1929. It was 
presented for registration on 15th July, 1929, 4.e., on the last 
day of the four months allowed for presentation. On 19th 
July, 1929, the Ist defendant appeared before the Registrar 
and admitted execution but pleaded that the plaintiff had agreed 
to, execute an agreement to re-sell if the sale amount was 
re-paid within five years but would accede only to a term of 
three years. On this the Registrar remarked: 


“As this cannot be considered as urgent necessity or unavoidable acci- 
dent, I refuse to register the document tor non-appearance of the executant 
within the time prescribed by S. 34.” 


* C, C C. A No. 44 of 1930. 16th October, 1933. 
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This suit was brought to enforce the registration of the 
document. For some reason or other issues were settled which 
went considerably outside of what was necessary for the deter- 
mination of this suit. The first issue was: 

“Was the sale deed executed in the circumstances mentioned in para- 
graphs 4, 5, 6 and 7 of the plaint? and is the same void by reason of fraud 


and misrepresentation set out in paragraph 8 of the written statement of the 
1st defendant? 


(2) Is the plaintiff entitled to specific performance of the contract as 
prayed for? 


(3) Is the sale deed not valid and binding on defendants 2 and 3 for 
reasons set out in the written statement of defendants 2 and 3? 


(4) To what relief is the plaintiff entitled?” 

Evidence was led and towards the close of the case the 
Advocate for the plaintiff-appellant who then came on the 
scene (Mr. Rajagopalan) raised the argument that the Court 
was not entitled to go at all into questions of consideration, 
fraud, misrepresentation, etc., in a suit'to enforce registration 
under S. 77 of the Act. The learned City Civil Judge notes at 
the end of paragraph 5 thus: 

“Even he, however, conceded that it is open to me to find out whether 
defendant really or voluntarily signed the document, te., with full and free 


consent, after having the document read out to him and understanding its 
contentas. Itis to this point therefore that I address myself.” 


What exactly the nature of this concession was both in the 
light of the objection raised and of the final finding of the 
Court in paragraph 7 it is not very easy to see. In that para- 
graph the learned Judge says: 


“These circumstances make it abundantly clear that plaintrff has induced 
1st defendant to put his signature to the document misrepresenting to him the 
nature of the document as well as of its contents and consideration. If 
defendant hed known the true nature of the document when he was called 
upon to sign, and if in fact it had been read out to him, he would certainly 
have declined to sign it.” e ; 

Later on he says: 

“In these circumstances I find that the defendant did not sign the docu- 
ment knowing its real nature or significance and his signature was nota 
voluntary act or one made with full and free consent or with the knowledge 
of the contents of the document he was putting his hands to.” 


It has been admitted before us-by the learned Counsel for 
the respondents that a great deal of evidence is beside the point 
in a suit of this sort. But he has contended strongly that the 
execution in question amounted to no execution at all. In this 
connection he quotes the case in Foster v. Mackinnon}, where 
it is stated that the document was invalid “not merely 


ee etna 


1. (1869) 4 CP. 704 at 711. 
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on the ground of fraud, where fraud exists, but on the 
ground that the mind of the signer did not accompany 
the signature; in other words, that he never intended 
to sign, and therefore in contemplation of law never 
did sign, the contract to, which his name is appended.” That 
case does not however deal with execution from the point of 
view of the Registration Act and the admitted signature for 
the purpose of the Registration Act may be quite good execution 
for purpose of registration and be an invalid execution, or no 
execution at all for enforcing the document. In the Indian 
Registration Manual under S. 35 it is said as regards Madras: 


“The admission of execution referred to in S. 35 is merely admission of 
the signature affixed to a document. Accordingly, where a person, although 
admitting his signature to a document presented for registration, states either 
(1) that he signed it .under a misapprehension believing it to be a different 
document from what it really is, or (2) that when he signed it he did not 
by reason of the deception practised upon him know the contents of the 
document or the nature of the document, the registering officer is bound to 
register.” 


In fact the scheme of the Act appears to be that the 
Registrar is not to go into questions as to whether the parties 
understood the nature of the document or meant it to be 
something else than what it is. The only question which he has 
to decide in this respect is whether it bears the genuine signature 
of the alleged executant. In that view it is clear that even on 
his findings, the learned City Civil Judge should have ordered 
registration of the document. . 

Another point urged before us by the learned Advocate 
for the respondents is this that the refusal to register the 
document on account of the executant not having appeared 
within the four months prescribed is a matter wherein the 
Registrar exercised his discretion and that this discretion cannot 
be interfered with by the Court. It is also pointed out that it 
was not made any part of the pleadings in the suit or appeal 
that this reason for refusal was incorrect or that the exercise 
o§ the discretion was wrong. , 

Section 34 is subject to S. 77. The casein Shama Charan 
Das v. Joyenoolahi (the decision in which has been followed in 
Balambal Ammal v. Arunachala Chetty3) was similar to the 
present and the learned Judges say: 


“ But it must be observed, as we have already pointed out, that that 
section (S. 34) is expressly subject to S. 77; and S. 77 is the section which 








1, (1885) L L. R. 11 CaL 750. 2. (1894) L L. R. 18 Mad 255. 
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t 
enables the Civil Court to direct registration of a document. In S. 77 there 
is no such provision as to the time within which the parties are to appear to 
admit execution; and indeed one of the móst obvious reasons which may 
make it necessary for any party to come to the Civil Court under S. 77 to 
compel registration, must be his inability to procure the attendance of the 
party executing before the registering officer.” 


In this matter see also Mantkka Mudaliar v. Md. Ziavuddin 
Sahebi, It is unnecessary in this case to consider whether any 
suit would lie under S. 77 against the discretion exercised by 
the Registrar under S. 25 in excusing or not excusing delay 
by the person who presented the document. In point of fact 
it is clear that the conditions for the exercise of any discretion 
were not alleged and did not exist in the present case as is 
clearly recognised by the order of the Registrar himself. The 
executant evidently did not wish to have the document registered 
and therefore, though he admitted execution, he set up the plea 
stated above. The Registrar said “This cannot be considered 
as urgent necessity or unavoidable accident.” It is only when one 
of these two conditions is alleged and made out that the Registrar 
can exercise his discretion at all. There is therefore no question 
of this interference with his order being an interference with 
his discretion, still less can it be said that the presentant was to 
blame for not asking the Registrar to exercise his discretion 
when the conditions for his exercising the discretion were not 
present. The points and issues which have been raised in this 
suit and which are admittedly outside its scope cannot affect 
the order which the Lower Court should have passed and which 
we must pass. Whether these matters will or will not be res 
judicata in a future suit is not for us to determine here and we 
therefore do not pursue this question further. 


We allow this appeal and direct ¢he registration of the 
document, Ex. A, by the Registrar of Madras-Chingleput at 
Georgetown, Madras, if duly presented for registration within 
30 days after the passing of this decree. We do not award 
costs because we consider that the plaintiff did not take any 
exception to the trial of unnecessary issues, nor see that the 
suit was confined only to the relevant questions, vis., the 
admission of execution. This to a certain extent is responsible 
for the incorrect decree which has been passed. 


S. R Appeal alowed. 





1. (1924) 48 AL L. J. 221. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sır Horace Owen Compton BeasLEY, Kt., 

Chief Justice anD Mr. Justice BARDSWELL. 

D. Yellamanda .. Appellani* (2nd Respond- 
ent in C.M.P. No. 3098 
of 1932 on the file of the 
High Court) 

v. 
Nappuraju Raghaviah and another .. Respondents (Petitioner 
and Ist respondent in do.). 
Letters Patent (Madras), CL 18—Debtor outside Presidency-town— 


Mufassal Court closed for summer recess—Apphcation for adjudication— 
Power of High Court to enteriain. 


The High Court has no power to entertain a petition for the adjudica- 
tion of a debtor, who is outside the limits of the Presidency-town, as an 
insolvent, even though the mufassal Court having jurisdiction in the matter 
is at the time closed for summer recess. 


Jumna Bai v. Ramanathan Chetis, (1928) I. L. R. 52 Mad. 52:55 M.L.J. 
690, followed. 

Appeal under Clause 15 of the Letters Patent against the 
order of the Honourable Mr. Justice Stone, dated the 21st day 
of June, 1932 and made in C.M.P. No. 3098 of 1932 presented 
to the High Court for receiving and transmitting the petition 
for the adjudication of the 1st respondent therein (2nd respond- 
ent herein) as an insolvent to the Court of the Subordinate 
Judge of Tenali for disposal and to issue an order directing 
stay of sales of the two houses by the Court of the District 
Munsif of Bapatla in O. S. No. 653 of 1929 on its file. 

K. Kameswara Rao for appellant. 

T. R. Subramanta Atyar for respondents. 

The Court delivered the following 


Juvcments. The Chief Justice.—This is an appeal from 
an order made by Stone, J. during vacation of 1932. The 
appellant here was the decree-holder in O. S. No. 653 of 1929 
in the District Munsif’s Court of Bapatla. In execution of that 
decree he brought the respondent’s property to sale, the sale 
being fixed for the 13th June, 1932. Before the sale could take 
place, however, an application was presented to this High Court 
during the vacation to receive an insolvency petition against the 
judgment-debtor presented by the respondent and asking at the 


*L.P.A. No. 88 of 1932. 29th November, 1933. 
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same time for a stay of the sale. An interim order was made 
by Stone, J. on the 11th June, 1932, as follows :— 


“Gale stayed. O. R. Guntur interim Receiver. Notice for 21—6—1932.” 


On 21st June, 1932, that order was made final, the papers 
being transmitted to the Sub-Court of Tenali for disposal after 
the re-opening of that Court. The application was presented 
in this High Court because at that time the Sub-Court of 
Tenali, which was the proper Court to deal with the matter, 
was closed for the summer recess and was not due to be re- 
opened until the 27th June, 1932. 


The question before us in this appeal is whether this High 
Court had jurisdiction to pass the order passed by our learned 
brother. That question depends upon whether the High Court 
has, during the vacation, any power to make any order with 
regard to any matter within the jurisdiction of a mufassal 
Court which is, at the time, closed for the summer recess which 
matter was not pending at the time of the closing of that Court. 
A similar position arose in Junina Bat v. Ramanathan Chettil, 
a decision of Ramesam, J., with which I agree. He there held 
that, wherea suit is pending in a mufassal Court which is closed 
for the summer recess, the High Court can transfer the case to 
itself under Clause 13 of the Letters Patent and pass interim 
orders in the case but that such an application for such transfer 
must be made on the Original Side of the High Court and that, 
with regard to cases or suits which are not pending in a 
mufassal Court, the High Court has no power to make any 
order with regard to them. In the course of his judgment our 
learned brother very carefully discusses the various clauses in 
the Letters Patent in order to see whetlfr any of them gives the 
jurisdiction to the High Court which was claimed by the peti- 
tioner in that case and is claimed by the respondent here and he 
also refers to S. 107 of the Government of India Act. There 
is one clause, however, in the Letters Patent to which he does 
not refer and that is Clause 18 which provides for the jurisdic- 
tion of the High Court in insolvency matters; and the respond- 
ent here claims that, by reason of that clause, the High Court 
bas jurisdiction to pass such an order as was passed by Stone, 
J. in this case; and it is the latter part of that clause which is 
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in particular relied upon. It is perhaps necessary to set out the 
whole of the clause which reads as follows :— 


“And We do further ordain that the Court for relief of insolvent debtors 
at Madras shall be held before one of the Judges of the said High Court 
of Judicature at Madrasand the said High Court, and any such Judge 
thereof” 


and it is the following part which is relied upon by the respond- 
ent :— 


“shall have and exercise within the Presidency of Madras such powers and 
authorities with respect to original and appellate jurisdiction and otherwise 
as are constituted by the laws relating to insolvent debtors in India”. 


The learned Counsel for the respondent concedes that 
under that clause the High Court is not empowered to adju- 
dicate a debtor, who is outside the limits of the Presidency- 
town, an insolvent, but he says that it gives that power when the 
mufassal Courts which would ordinarily exercise the jurisdic- 
tion happen to be closed. It seems to me that, having conceded 
that the High Court has no authority to adjudicate an insolvent 
who is in the mufassal, it is quite impossible to argue that it is 
given that power for a limited period during the year, viz., 
when the High Court is open during the vacation and when the 
mufassal Courts are closed. That seems to me to be an im- 
possible position. Nor is it at all justified by the words of that 
clause which clearly mean that, with regard to the original 
jurisdiction of the High Court, that is to be governed by the 
Presidency-towns Insolvency Act and that with regard to the 
appellate jurisdiction in respect of case arising under the 
Provincial Insolvency Act that is to be regulated by that Act. 
This means that the High Court only has power to deal with 
provincial insolvencies in the exercise of its appellate jurisdic- 
tion and that in its original jurisdiction it only has power to 
deal with insolvencies which are in the Prgsidency-town itself 
such as come within the scope of the Pregidency-towns Insol- 
vency Act. Neither of those Acts give the High Court any 
power to make any such order as was passed in this case. 
Therefore, the order passed by our learned brother was without 
jurisdiction and must be set aside and this appeal allowed with 
costs. 

Bardswell, ].—I agree. 


S.R. Appeal allowed. 


w 
. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PrgeseNT:—Lord ATKIN, Loro RussELL or KILLOWEN, 
Lorp MACMILLAN, Lorp WRIGHT AND SiR LANCELOT SAN- 
DERSON. 


Musammat Allah Rakhi and others .. Appellanis* 
v. 
Shah Mohammad Abdur Rahim and others .. Respondents. 


Limitation Act (IX of 1908), S. 10, Arts. 139, 144—Muhammadan Law 
—Wakf property—Not “vested” in mutwalli or sajjadanashin as trustee in 
the technical sense—Amendment of S. 10 by the Indian Limitation 
(Amendment) Act (Iof 1929), applicable to suit instituted prior to its 
coming into force—Sust by sajjadanashin to eject mujawars (attendants at 
shrine) —Adverse possesston—Requtsttes of—Onus probandi—Defendants- 
mujanwors’ possession, after their dismissal from office, mot per se adverse, 
when no claim of title as owners asserted. 

Under the Muhammadan Law, the moment a wakf is created, all rights 
of property pass out of the wakif, and vest inGod Almighty. The curator, 
whether called mutwalli, sajjadanashin or mujawar, or by any other name, is 
merely a manager of the wakf. He is not a “trustee” in the technical sense 
as understood in the English system, nor is any property belonging to the 
wakf “vested” in him within the meaning of S. 10, Limitation Act, 1908, as 
it stood prior to its amendment by the Indian Limitation (Amendment) Act 
(I of 1929) : Vidya Varuthi Thirtha v. Balusam: Ayyar, (1921) L.R. 48 LA, 
302: LL.R. 44 Mad. 831: 41 M.L.J. 346 (P.C), followed. 

Semble. The amendment of S. 10 by Act I of 1929 was effected in con- 
sequence of the decision in Vidya Varuthi's case. 

In a suit brought in 1926 by the sajjadanashin of a Muhammadan dargah 
(shrine) to recover possession of certain wakf lands from the defendants, 
who were at one time mujawars (s¢., attendants and servants of the shrine) 
and who were let into possession in consideration of their services as muja- 
wars, but had been dismissed ın 1898 by the then sajjadanashin from their 
appointment as mujawars, 

Held, (1) that in view of the decision in Vidya Varuth?s case the suit 
did not come within the provisions of the unamended S. 10 of the Limitation 
Act, 1908, 

(2) that the title to the lands being in thg plaintiff-sajjadanashin, the 
onus under Art. 144 of the Limitation Act was on the defendants, who relied 
on adverse possession as a bar, to shew that they had been in adverse posses- 
sion of the lands for more than 12 years prior to the institution of the suit, 

(3) that the defendants’ plea of adverse possession was inconsistent with 
the application of Art. 139 (“suit by a landlord to recover possession from a 
tenant”), upon which they relied in the alternative, 

(4) that though at one time in 1894 the defendants asserted their title 
to the lands adversely to the then sajjyadanashin, they did not, when their 
claim was negatived by the decisions of the Courts in 1897, persist in their 
contention that they were owners, and after their dismissal from office as 
mujawars in 1898, they were content to occupy the position of attendants and 
servants of the shrine, and claimed merely a right, as such, to render services 
at the shrine, 
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(5) that the defendants’ continued possession of the lands since their 
dismissal in 1898, and their continued performance of services as mujawars, 
without any further assertion of title as owners and proprietors of the suit 
lands, was therefore consistent with their heing adowed_to remain in occupa- 
tion by the leave and licence of, and not adversely to, the sajjadanashin, and 


(6) that, under the circumstances, and on the evidence, the defendants 
had not discharged the onus that lay upon them, under Art. 144, of proving 
the adverse possession relied on, and the plaintiff-sajjadanashin’s suit for 
possession was consequently not barred by limitation 


To constitute “adverse” possession, the possession required must be 
adequate in continuity, in publicity, and in extent, to show that it is possession 
adverse to the competitor: Radhamont Debs v Collector of Khulna, (1900) 
L.R. 27 LA. 136: LL.R. 27 Cal. 943 (P.C ), followed 


The law of limitation applicable to a suit is the law in force at the date 
when such suit is instituted, and not an amending law which comes into 
operation during the pendency of the suit. 


Judgment of the High Court, Allahabad, affirmed, but on different 
grounds 


Appeal No. 17 of 1932 against the judgment of the High 
Court, Allahabad, dated the 24th July, 1930, affirming the decree 
of the First Subordinate Judge of Saharanpur, dated the 19th 
January, 1927. 

The question for determination on the appeal was, whether the 
plaintiff-respondent’s suit, as sajjadanashin of a shrine, to eject 
the defendants-appellants (who were mujawars, or attendants at 
the shrine) from certain wakf lands, was barred by the adverse 
possession of the defendants-appellants. 

The Courts below were of the opinion that nd question of 
adverse possession could arise so long as the defendants continued 
to perform services as mujawars, and further, that as the provi- 
sions of S. 10 of the Limitation Act were applicable the plaintiff- 
sajjadanashin could follow up the trust property in the hands of 
the defendants-mujawars without any bar due to limitation. 

The defendants appealed to His Majesty in Council. 

De Gruyther, K.C. and Sir T.J. Strangman for appellants. 

Dunne, K.C. and Jinnah for Ist respondent (plaintiff). 

18th December, 1933. Their Lordships’ judgment was 
delivered by 

SIR LANCELOT SANDERSON.—This is an appeal by defend- 
ants, and the representatives of defendants who have died 
since the institution of the suit, against the judgment and decree, 
dated the 24th of July, 1930, of the High Court of Judicature 
at Allahabad, confirming the decree of the First Subordinate 
Judge of Saharanpur, dated the 19th of January, 1927. 

The question which falls for determination in the appeal is 
whether the plaintiffs suit to recover possession of certain lands 
from the defendants is barred by limitation. 
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Both the Courts in India held that, in view of the provi- 
sions of S. 10 of the Limitation Act, 1908, the suit was not 
barred. i 

The result was that the Subordinate Judge decreed ihe 
plaintiff's suit, and the defendants’ appeal therefrom to the 
High Court was dismissed with costs. 

The plaintiffs case is that— 


“The entire village Piran Kalliar Sharif, pargana and tahsil Rurki, 
district Sahanpur, has been made wagf of generation after generation and 
womb after womb from the time of the rule of the Moghul Emperors for 
the expenses of the dargah (shrine) of Hazrat Makhdum Ala-ud-din Ali 
Admad Sabir Saheb ‘Quds-allah Sirrabulaziz’ (May God sanctify his cause) 
situate in the aforesaid village and for maintenance of the Sasjadanashin of 
the shrine generation after generation and the plaintiff as Sajjadanashin is 
the manager of the wagf,” v 


and that all the defendants except certain named defendants are 
mujawars. ` 

It was alleged that the predecessors of the plaintiff settled 
the ancestors of the mujawars in the said village and the Safja- 
danashin for the time being, in return for their services 
in connection with the shrine, allowed the mujawars to occupy 
the lands in suit, being part of the wagf lands, for their 
maintenance. 

The plaintiff is the present Sajjadanashin of the said wakf 
property, and the other parties to the suit were at one time 
mujawars, i.e., servants of the shrine and their assigns. 

Both Courts have held, and it is not now disputed, that the 
entire village was dedicated in wakf for the maintenance of the 
above-mentioned shrine and for the maintenance of the Safja- 
danashin. . 

It appears that in 1758 the ancesfors of the mujawars 
executed an agreement in favour of the then Sajsjadanashin. 
This was obviously entered into for the protection of the wakf 
and as a safeguard against the assertion of any adverse title by 
the mujawars. 

The following passage therein is material as showing the 
relations and positions of the respective parties :— 


‘We do not in any way interfere with the village or the monastery. The 
Sajjadanashin is owner of the entire village and the shrine. If hereafter we 
make any sort of claim, it shall be false under the holy Mohamedan law. 
We relinquish our right to the 100 bigkas pukkta of amlak land and the half 
share of sugar and bread which had been given by the Sajsjadanashin’s ances- 
tors to our grandfather, because the Sajjadanashins are the proprietors of 
the village and the monastery. If they allow us to continue to sweep the 
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holy shrine, they are the proprietors, and if they dismiss us and appoint 
another to sweep it in our place they are the proprietors : We have no claim 
of any sort.” 


The Courts-in India having held that the entire village-was- 
included in the wakf, that the plaintiff was the Sasjadanashin, 
and that the defendants (other than their transferees) had been 
in possession of the lands in- suit as mujawars of the shrine, 
came to the conclusion that the msujawar defendants could not 
set up adverse possession, although they had been dismissed 
from their appointment as mujawars of the shrine in 1898, t.e., 
about 18 years before the suit was brought, and had remained 
in possession of the lands in suit until the date of the suit, vis., 
29th January, 1926. 


The ground of their decision, as already stated, was that 
S. 10 of the Limitation Act, 1908, applied. 

The section is as follows :— . 

“Notwithstanding anything hereinbefore contained, no suit against a per- 


son in whom property has become vested ın trust for any specific purpose, or 
against his legal representatives or assigns (not being assigns for valuable 
consideration), for the purpose of following in his or their hands such 
property, or the proceeds thereof, or for an account of such property or 
proceeds, shall be barred by any length of time.” 


Section 10 was amended by S. 2 of the' Indian Limitation 
(Amendment) Act, 1929, which provided as follows :— 


“2. In S 10 of the Indian Limitation Act, 1908 (hereinafter referred 
to as the said Act), the following paragraph shall be inserted, namely :— 


‘For the purposes of this section any property comprised in a Hindu, 
Muhammadan or Buddhist religious or charitable endowment shall be deemed 
to be property vested in trust for a specific purpose, and the manager of any 
such property shall be deemed to be the trustee thereof.’ ” 


It was provided by S. 1 (2) that the said Amendment Act 
should come into force dn the Ist January, 1929. 

The suit, which is*the subject of this appeal, was brought 
on the 29th January, 1926, and the question whether it was 
then barred by limitation must depend upon the law of limita- 
tion which was applicable to the suit at that time. 

The provisions, therefore, of the Amendment Act of 1929 
are not applicable, and the question is whether the unamended 
S. 10 of the Limitation Act of 1908 is applicable to this suit. 

In order to bring the suit within that section it would be 
necessary for the plaintiff to show that the lands in question 
had become vested in the defendants in trust for a specific 
purpose, or that they were the assigns of the Sajjadanashin, in 
whom the lands had become vested for such purpose. 
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Now, it had been held by this Board in the judgment which 
was delivered by Mr. Ameer Ali in Vidya Varuthi Thirtha v. 
Bulusanıi Ayyarl, that the Mahomedan law relating to trusts 
differed fundamentally from the English law. 


It was said that— 


e 

“It owes its origin toa rule laid down by the Prophet of Islam, and 
means ‘the tying up of property inthe ownership of God the Almighty and 
the devotion of the profits forthe benefit of human beings’, When once it 
is declared that a particular property is wakf, or any such expression is used 
as implies wakf, or the tenor of the document shows, as in the case of Jewan 
Doss Sahu v. Shah Kubeeruddin?, thata dedication to pious or charitable 
purposes is meant, the right of the waktf is extinguished and the ownership 
is transferred to the Almighty. The donor may name any meritorious 
object as the recipient of the benefit. The manager of the wakf is the muta- 
walli, the governor, superintendent, or curator. In Jewan Doss Sahw's case 
the Judicial Committee call him ‘procurator’. That case related toa khan- 
kahs, a Mahomedan institution analogous in mary respects to a math where 
Hindu religious instruction is dispensed. The head of these khankahs, which 
exist in large numbers in India, is called a sajjyadantshin. He is the teacher 
of religious doctrines and rules of life, and the manager of the institution and 
administrator of its charities, and has in most cases a larger interest in the 
usufruct than an ordinary mwtareaili. But neither the safjadanıshin nor the 
mytawalli has any right in the property belonging to the wakf; the property 
is not vested in him and he is not a ‘trustee’ in the technical sense.” 


After a reference to the provisions of S. 10 of the Limita- 
tion Act, 1908, the judgment proceeds as follows, at page 315:— 


“The language of S. 10 gives the clue to the meaning and applicability 
of Art. 134. It clearly shows ihat the article refers to cases of specific trust, 
and relates to property ‘conveyed in trust’. Neither under the Hindu law 
nor in the Mahomedan system is any property ‘conveyed’ toa shebait or a 
mutowall:, in the case of a dedication. Nor is any property vested in bim; 
whatever property he holds for the idol or the institution he holds as manager 
with certain beneficial interests regulated by custom and usage. Under 
the Mahomedan law, the moment a wakf is created all rights of property 
pass out of the wakif, and vest in God Almighty. The curator, whether 
called mutowalk or sajjadanushin, or by any other name, 13 merely a manager. 
He is certainly not a ‘trustee’ as understood in the English system.” 


It was stated that the amendment hereinbefore mentioned 
of S. 10 by the Act of 1929 was effected in consequence of the 
above-mentioned decision. 

Their Lordships are of opinion that, in view of the above- 
mentioned decision (which apparently was not brought to the 
attention of the learned-Judges who adjudicated upon this case), 
it must be held that the suit did not come within the provisions 
of S. 10 as it stood unamended at the time of the institution of 
the suit, and consequently that the decision of the Courts in’ 
India cannot be supported on the above-mentioned ground. 








7 


1. (1921) L.R. 48 L.A.,302 at 312: LL.R, 44 M. 831:41 ML J. 346 (P.C). 
2 (1840) ZALLA. 390. 


Sir Lancelot 
Sanderson. 


Sir Lancelot 
Sanderson. 
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It was argued by the learned Counsel for the appellant- 
defendants that if S. 10 did apply to this suit, the defendants 
were assigns of the plaintiff for valuable consideration, and 
that therefore the section did not apply. 

In view of the above-mentioned conclusion of their 
Lordships, it is not necessary to express any opinion on this 
argument. 

The learned Counsel for the plaintiff, however, argued that 
although the plaintiff could not succeed on the above-mentioned 
point, he could upbold the judgment of the Courts in India on 
another ground. 

It was urged by him that inasmuch as the defendants relied 
upon Art. 144 of the first schedule of the Limitation Act, 1908, 
it was necessary for the defendants to show that they had 
been in adverse possession of the lands in suit for more than 
12 years prior to the institution of the suit. The learned Counsel 
drew attention to the fact that the fourth issue settled in the 
Trial Court was as follows :— 

4. «Whether the defendants have been in possession for 
more than 12 years, and has their possession become adverse 
and proprietary, and is the suit therefore not maintainable r” 
and that the defendants had not succeeded in obtaining a 
decision in their favour on that issue by either of the Courts in 
India. 

It is clear that the learned Judges of the High Court did 
not decide this issue: they based their conclusion on S. 10 of 


the Limitation Act, and therefore it was not necessary for them 
to go further. 


The learned Subordinate Judge referred to the said fourth 
issue and the question of adverse possession, but he too held 
that S. 10 of the Limitation Act, 1908, was applicable to the 
case, and that therefore no question of limitation arose. 


In view of the absence of any findings by the Courts in 
India upon the above-mentioned material issue, their Lordships 
have considered whether the case should be remitted to the 
Courts in India in order that a specific finding might be arrived 
at in this respect. 

But having regard to the fact that the suit was instituted 
nearly eight years ago, that the value of the lands in suit is not 
very large, and that, as far as they are aware, no evidence, 
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beyond what appears in the record, could be produced, their 
Lordships have come to the conclusion that the issue should be 
disposed of upon the evidence which is now before them. 

The main argument on behalf of the appellants in respect of 
this part of the appeal related to Art. 144 of the Schedule of 
the Limitation Act, 1908, and to the allegation that the posses- 
sion of the defendant mujawars had been adverse for more 
than twelve years before the institution of the suit. 


The learned Counsel for the appellants referred to Art. 139 
as well as Art. 144.’ It may be noted at once that the appellant’s 
plea of adverse possession is obviously inconsistent with the 
application of Art. 139, which relates to the case of a landlord 
suing to recover possession from a tenant. 

The grounds mainly relied upon as supporting the plea of 
adverse possession were as follows :— 

In May, 1894, the mujawars brought a suit against Zahur- 
ul-Hasan, who was then the Sajjadanashin, praying for a 
declaration that “the plaintiffs are the owners of two out of 
five shares in 20 biswas (4.¢., the entire 20-biswa village being 
divided into five shares, the plaintiffs are the owners of two of 
them).’’ 

The plaintiffs claimed further to be mutwallis of the shrine 
of Ala-Uddin. 

The Subordinate Judge dismissed the suit. The mujawars 
appealed to the High Court of Judicature at Allahabad, which 
dismissed the appeal with costs in 1897. 

In 1898 Zabur-ul-Hasan, the then Sajjadanashin, dismissed 
the mujawars from service at the said shrine of Aladdin, and 
appointed others in their places. 

The mujawars, however, were allowed to remain in posses- 
sion of the lands now in suit. It appears that there are two 
other shrines in the said village, and that the mujawars claimed 
to be attendants of all three shrines and to be entitled to perform 
the services connected therewith. 

In 1901 the mujawars brought a suit against Zahur-ul- 
Hasan alleging their right to act as attendants of the three 
shrines, that Zahur-ul-Hasan, the Sajjadanashin, had obstructed 
them in the performance of their duties in one shrine (1.¢., the 
shrine of Ala-~Uddin), and that he threatened to interfere with 
the performance of their duties in the other two shrines, and 
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they claimed an injunction to restrain the defendant from 
obstructing the plaintiffs in the performance of their duties and 








collection of fees. 

The Munsif, who tried the case, dismissed the suit with 
costs, and this decision was affirmed on appeal. It was held 
that the mujawars were liable to be dismissed and had been 
properly dismissed from their office in respect of thesaid shrine 
of Ala-Uddin. This was in 1903. 

It is to be noted that in this last-mentioned litigation no 
claim was made by the mujawars to be owners of the lands 
occupied by them or that they were mutwallits. 

Their claim was limited to a right to perform services as 
attendants at the shrines. 

This litigation and the allegations therein of the mujawars, 
in their Lordships’ opinion, are quite inconsistent with the 
mujawars setting up a title to the lands occupied by them 
adversely to the Sajjadanashin. On the other hand, they are 
consistent with the contention of the plaintiff that the mujawars 
had acquiesced in the decrees of the Courts in the 1894 suit, 
which decided that the mujawars were not owners of the lands, 
and that consequently in the 1901 suit the mujawars were 
asserting a right to act as attendants at the shrines under the 
supervision of the Sajjadanashin and no more. 

On behalf of the appellants reliance was placed upon an 
agreement alleged to have been madein January, 1815, between 
the mujazvars and the then Sajjadanashin, by which the village 
was divided into five shares, of which the mujawars werc to 
have two shares, and. upon the fact that the musawars were 
subsequently recorded as the proprietors of such shares. It is 
difficult to understand how this came about, for the lands in the 
village were undoubtedly wakf, and the Sajsjadanashin could 
not convey any valid title in such lands to the mujawars, and 
as long as the mujawars remained in possession of the lands by 
reason of the services which they rendered to the shrines, no 
question of possession adverse to the Sajjadanashin could arise. 

It is not necessary for their Lordships to refer in further 
detail to the evidence, except to notice that no witness was 
called to support the case of the appellant muyawars, who relied 
entirely on the documentary evidence. 


Their Lordships, having considered all the evidence in the 
case, are of opinion that the muyawars in or about the year 1894 


* 
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undoubtedly did assert their title to the lands in suit adversely 
to the predecessor of the plaintiff in this suit, the then Saj jadana- 
shin; but when the suit, which was brought by the musawars, 
was decided against them, they did not persist in their conten- 
tion that they were owners and mutwallts; they were content to 
occupy the position of attendants and servants of the shrines, 
and they then limited their contention to an assertion of their 
right to perform the services in connection with the three shrines 
without obstruction from the then Sajjadanashin. 

When this further contention was decided against them in 
1903, they were allowed to remain in occupation of the lands 
by the Sajjadanashin. 

In considering the effect of this continued occupation of the 
lands it must be remembered that the mujawars, the predecessors 
of the appellant-defendants, had been let into possession of the 
lands in consideration of their services as attendants at the 
shrine of Ala-Uddin, and though they were dismissed from 
attendance at that shrine, they claimed to be entitled to render 
services and to collect fees, as mujawars, at the other two shrines 
in the village, and apparently they were permitted so to do. 


Their Lordships are of opinion that the facts relating to 
the period subsequent to the year 1903 are consistent with the 
occupation of the lands by the appellant-defendants being by 
the leave and licence of the Sajjadanashin, which was induced 
through the mujawars continuing to perform the services at 
two of the shrines in the village. 


There is no doubt that the title to the lands was in the 
plaintiff, and the onus was on the appellant-defendants to prove 


the adverse possession relied on. a 


In the words of Lord Robertson, when delivering the 
judgment of the Board in Radhamoni Debi v. The Collector of 
Khulnai, “The possession required must be adequate in 
continuity, in publicity and in extent to shew that it is possession 
adverse to the competitor.” 


Their Lordships for the reasons above-mentioned are of 
opinion that the appellant-defendants have not discharged that 
onus. 

Ft is necessary to refer to one other matter, vis., the fact 
thaf certain transfers were made by some of the mujawars; 





1. (1900) L.R. 27 LA. 136 at 140: LL.R. 27 Cal. 943 (P.C.). 
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P. but the Subordinate Judge stated, and it has not been disputed, 
that the transfers which have been impeached were made within 


Mst. Allah F P . ` 
--—- -— Rakh twelveyearsof the institution of the-suit-and-so no-question of — ~- 
v. limitation arises as to them. There were apparently other 
Shah i cs 
Mohammad transfers of older date, but these were transfers between the 
Abdur mujawars inter se and it has not been shown that any of such 


transfers was made with the knowledge of the Sajjadanashin, 
Sir Lancelot so that such transfers cannot be relied on as showing that the 
Sanderson. possession of the mujawars was adverse to the Sajjadanashin. 
For the above-mentioned reasons their Lordships are of 
opinion that the appeal should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 
Solicitors for appellants: Douglas, Grant and Dold. 
Solicitors for respondents; H. S. L. Polak & Co. 
K. J. R. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice SUNDARAM CHETTY AND MR. 
Justice Pakennam WALSH. 
Hajee Jamal Noor Mohamed 
Sait & Co. (Merchants) .. Appellants* (Defendants) 
v. 
A. Abdul Kareem & Co. (Mer- 
chants) .. Respondents (Plaintiffs). 


Hajee Jamal Trode-mark—Infringement of—Swit for infunction—Probability of 

Noor deception—Comparison of exhibits—Power of Court—Points to be proved 

Mohamed by plaintif—Proof of actwaf deception unnecessary—Trade-marks regis- 
Sait & Co, tered and umregutered—Disitnction between. 


T. The only diference between a suit for infringement of a trade-mark 

Abdul registered under a statute and that of a trade-mark not so registered is that 

Kareem the registration confers an inmediate property in the trade-mark, whereas 

& Co. that property has got to be acquired by unser in a country where there is no 
registration. 


In considering the question of the probability of deception, the Court is 
justified in acting on its own comparison of the two marks. 

Where the plaintiffs have proved that they have been using the parti- 
cular mark for a number of years exclusively, that their goods have obtained 
a reputation in the market as being known by that mark and that the mark 
complained of by them bears such resemblance to that of the plaintiffs as to be 
calculated to mislead incautious purchasers, they are entitled to an injunction 
to restrain the infringement. It is not necessary for them to prove that 
somebody had in fact been deceived. 


Johnston v. Orr Ewing, (1882) 7 A. C. 219; Somerville v. Schembri, 
(1887) 12 A.C. 453; Iron-Ox Remedy Co. v. Co-operative Wholesale Soctety, 


p aaa 


*C C C. A No. 52 of 1930, 18th September, 1933. 
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Limited, (1907) 24 R- P.C. 425; Slasenger v. Feltham, (1889) 6 R.P.C. 538; 
Neoraodeen Sahib v. Charles Sowden, (1905) 15 M.L.J. 45 (F.B.), relied on. 


Payton & Co. v. Snelling, Lampard & Co., (1901) A.C. 308, referred to. 

Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 490 of 1929. 

K. Narasimha Aiyar for T. Rangachariar and S. Rama- 
chandran for appellants. 

G. Ramakrishna Atyar and C. Srintvasachari for respond- 
ents. 

The judgment of the Court was delivered by 

Pakenham Walsh, J.—The plaintiffs are the manufacturers 
and vendors of a brand of beedies known as “Kareem Beedies”’. 
The suit was for an injunction restraining the defendants and 
their agents from manufacturing or selling beedies in packets 
which are colourable imitations of plaintiffs’ trade-mark and for 
other and similar remedies. They were given an injunction 
and Rs. 50 as damages. Against this the defendants have 
appealed. 


The plaintiffs’ case is that they were manufacturing and 
selling beedies for over 20 years, that they enclose their beedies 
in packets of 25, that 20 of these packets are then made up into 
a larger bundle and wrapped in a covering which constitutes 
plaintiffs’ trade-mark, that plaintiffs’ beedies are known as 
“Kareem Beedies,” that their trade-mark consists, in the front, 
of two hemispheres with three stripes running across each 
hemisphere in which their trade name is inscribed, that they 
have registered these marks with the Chamber of Commerce, 
and that originally the mark was a single hemisphere but that 
from 1920 they have been using the present trade-mark; that 
the defendants describe their beedies as “Zackaria Beedies” and 
profess that they are manufactured in Tumsur, Gondia, but 
that in reality the defendants are manufacturing them in Madras; 
and that they are pretending that a fictitious person called 
Zackaria is manufacturing them in Gondia. 


The defendants deny that plaintiffs have manufactured or 
sold beedies for 20 years, that their beedies have earned the 
popularity or reputation attributed to them and that the wrap- 
pers or designs in question have come to be associated with the 
plaintiffs’ beedies. They say that they do not themselves 
manufacture beedies, that the wrappers, letter-press and designs 
referred to in the plaint belong to one A. M. Zackaria Sait who 

R—56 


Pakenham 
Walsh, J. 
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owns a large beedi factory in Gondia, Central Provinces, and 
that it was at his request and for his benefit that defendants 








~---6aused—the-wrappers-and—labels-to—be-printed—in- Madras—and 


sent to him. 


The 3rd and the 4th issues dealt with the question whether 
the name of A.M. Zackaria appearing on the wrapper isa 
fictitious name as alleged by the plaintiffs or that of a real 
manufacturer as alleged by the defendants, and whether the 
defendants caused the wrappers to be printed for and on behalf 
of the said A. M. Zackaria or whether they did so on their own 
behalf, and whether, even if they did so on behalf of 
A. M. Zackaria, the defendants are not liable to be restrained. 
The Court below found on issue No. 3 that though A. M. Zac- 
karia may be the name of a real person, there is no such firm or 
shop separately functioning in Tumsur, Gondia. This 
A.M. Zackaria was examined as D. W.1. He is the sonof 
Haji Ibrahim, one of the principal partners of defendants’ 
firm. Though in examination-in-chief he said that he had got 
commission agents in Bombay, Madras, Bengal and Burma, 
he admitted in cross-examination that he bad no other commis- 
sion agent except the firm of the defendants. So also, though 
he stated in chief that he never stayed in Madras nor had 
any business there, he admitted in cross-examination that 
he was employed by the defendants’ firm and was at one time 
doing duty for the firm and used to tour about. He could not say 
even approximately what his remuneration was. D.W. 2, the 
manager of the defendants’ firm in Madras, admits that A. M. 
Zackaria was employed in the firm until three or four years ago. 
There has been really np serious attempt in appeal to dispute the 
Lower Court’s finding on issue 3. Itis argued no doubt that the 
plaintiffs have not proved that “Zackaria” beedies were manu- 
factured in Madras. It is really immaterial whether they proved 
this point or not, but it may be noted that Zackaria as D. W. 1 
admitted that on one of his own wrappers in the Urdu adver- 
tisement he put Madras as one of the places where his factory 
was located. He says that this was a mistake due to forgetful- 
ness. Soalsoon issue 4 there cannot be the least doubt that 
the defendants’ firm had the wrappers printed not for Zackaria 
but for themselves. We have the clear evidence of P. W. 3, the 
printer in Madras, who says that one of the defendants’ firm, 


Noor Muhammad Abdul Ghani, together with one Rangaswami 
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Aiyangar came to him and gave orders for the block, that they 
brought the plaintiffs’ trade-mark and asked him to introduce a 
tiger, insert Noor Muhammad’s name, and get it printed, and 
that one month later Noor Muhammad came with a man who, 
he said, was his brother. There can be little doubt that the 
story of D. W. 1, Zackaria, that he came to Madras and himself 
gave the order is false. We find from the accounts that the 
defendants’ firm not only gave the order but paid for the print- 
ing. Here again the finding of fact cannot be seriously disputed 
and there is no doubt that it is the defendants’ firm which got 
the wrappers printed for themselves and put their own beedies 
into them for sale. 

The learned Advocate for the appellants has practically 
confined his argument to the following lines. He states that 
the plaintiffs have to prove three things: (1) that they have 
been using the particular mark for a number of years exclu- 
sively and that their goods have obtained a reputation in the 
market as being known by this mark; (2) that the mark which 
they complain of must be likely to deceive the class of persons 
who buy such goods; and (3) that it must be proved that 
somebody has been so deceived. 

The first two questions are really two classes of fact bear- 
ing ona single issue, namely, whether the defendants have 
knowingly done that which would pass off other goods as and 
for the goods of the plaintiffs. Vide on this point Halsbury, 
Vol. 27, para. 1327, where he says: 

“In many cases the evidence canbe conveniently divided into two sepa- 
rate heads, namely, the plaintiff's title to a name or get-up, and the defend- 
ant’s infringement of that title; but these are not really separate issues, but 
classes of facts bearing on the one issue given above.” 

That the plaintiffs’ goods have come to have an exclusive 
reputation on the market by this mark is, we consider, proved 
beyond the smallest doubt. As stated above, the plaintiffs’ 
beedi business in Madras has been going on for 20 years and he 
has been using those marks since 1920. The figures of sales 
given by the Lower Court in paragraph 5 sufficiently show how 
large the plaintiffs’ business was and how it suffered from about 
October, 1929, when the defendants started a rival business. 
The best proof of the reputation of the plaintiffs’ beedies is the 
fact that the defendants were plaintiffs’ agents for them for 
several years until 1929, and were buying each month about 
Rs. 1,000 worth of beedies, and they therefore had ample 
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Hajee Jamal knowledge of the plaintiffs’ goods, of their trade-mark, and of 


Noor 
Mohamed 


the reputation of the goods in the market. They had an 








-- > = Sater @ Ca, —advanee-of Rs.50-with the-plaintiffs*_frm_and -as-soon-asthey- 


v. 
Abdul 


started to put on the market the “Zackaria Beedies” they with- 
drew this balance. These same plaintiffs brought a similar 
action with regard to their beedies against one Abdul Kareem 
Sahib. The appellate judgment in that case is reported in 
V. Abdul Kareem Sahib v. A. Abdul Kareem Sahibi. There 
although the period during which the plaintiffs had been selling 
their beedies under this trade-mark was less than a year, the 
Court felt “no reason to doubt that the plaintiff’s wrapper had 
become clearly identified with his beedies in the minds of purcha- 
sers when the defendant placed his imitation upon the market”. 
We have no hesitation in coming to the same conclusion here. 
As regards the second point, that the mark complained of 
must be one likely to deceive the customers, there cannot be 
the least doubt judging merely by the two wrappers that this 
would be the case. The size, get-up, design and lettering are 
similar throughout. The colours employed on the two hemi- 
spheres arethe same. In both, the latitude and longitude on the 
hemispheres are identical. There are three red lines on each 
bearing descriptions in the same languages. The defendants’ 
wrapper has a not very conspicuous and uncoloured tiger’s head 
drawn on it and the red bands at the top and bottom of the 
hemispheres are concave instead of convex. As a matter of 
fact even this last difference is seen from the evidence to have 
been due to the designer not being able to fit in the tiger’s head 
otherwise. But of course the defendants are entitled to take 
advantage of any difference, whether it was one which they 
themselves designed or*not. A very striking point which 
shows that the defendants’ wrapper was got up to imitate the 
plaintiffs’ wrapper is that the latter has on it “ Post Box No. 
85,” whereas in an exactly similar place the defendants’ wrap- 
per has “ Post Box No. ” (blank), (the defendants 
presumably not having a Post Box number which they could 
enter). It is in evidence that people who are not highly 
educated use the plaintiffs’ beedies: vide the evidence of P.W. 2. 
It is however argued that the evidence of P. W. 5 shows that 
the public were not mistaken between the two articles. P. W. 5 
is an up-country dealer who sells both Kareem and Zackaria 


SO a d 


1, A.L R 1931 Mad. 461. 
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beedies. The sentence relied on is this: “Purchasers used to say 
when the Kareem was out, ‘there are also Globe beedies,’ give 
us Zackaria.” The meaning of this sentence is not very clear, 
but the very fact that customers recognised both as “Globe 
beedies” goes to show that in a way they identified them, no 
doubt from the hemispheres appearing on both. We are not 
prepared to say that this stray and not very clear sentence can 
overcome what is perfectly obvious to the eye, that the defend- 
ants’ wrapper is a colourable imitation of plaintiffs’, which is 
likely to deceive customers, especially of the ignorant class who 
do not know how to read. When the plaintiffs prove that the 
mark isa colourable imitation, the burden of showing how 
they came to adopt it is on the defendants. There has been no 
attempt in the present case at any explanation by the defend- 
ants. Vide Kerly, pages 459-460. 


But it has been argued that the Court cannot act simply on 
its own comparison of the two wrappers. We have not been 
shown any case supporting this view. If it is pushed to its 
logical conclusion, it would follow that even though the trade- 
marks and the get-ups complained of were absolutely identical 
and the defendants could not point out the smallest difference, 
nevertheless the Court should require some evidence aliunde to 
show that persons were likely to mistake the defendants’ goods 
for those of the plaintiffs. In the very case on which the 
learned Advocate for the defendants seeks to prove his third 
point that there must have been actual deception proved there 
are remarks which show clearly the extent to which the Court 
is justified in acting on its own comparison of the exhibits 
before it. In Payton & Co. v. Snelling, Lampard & Coa.l, 
in dealing with what one may call “opinion evidence,” it was 
observed : 

“That is not a matter for the witness; it is for the Judge. The Judge, 
looking at the exhibits before him and also paying due attention to the evi- 


dence adduced, must not surrender his own independent judgment to any 
witness.” 


In a case in Jones Bros., Lid. v. Anglo-American Optical 
Co.%, an action for passing off and infringement of trade-mark, 
where it was found that there was no infringement and no 
evidence of any witness that the goods supplied by the defend- 
ants were accepted by him in the belief that they were of the 





1. (1901) A. C. 308 at 311, 2. (1912) 29 R. P. G 361. 
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Hajee Jamal plaintiffs’ manufacture, nevertheless we find Cozens-Hardy, 


M.R. at p. 366 comparing the two exhibits and saying: 





“MITT Can Bay ig that, looking ata plain duster of the defemianm, with ~ 


no wording whatever round the outside, and looking at the plaintiffs’ with 
the words very conspicuously printed all round the outside, I think it is 
impossible for any reasonable person to say that they so resemble one another 
as to be calculated to deceive,” 


and further on: 


“I say that, so far as my eyes enable me to say, and so far as it is my 
duty to judge by that, I can see no resemblance such as is calculated to 
deceive”. 

So also in the third case relied on by the learned Advocate 
for the defendants, Lever Brothers, Ltd. v. Bedingfieldi, we find 
a minute comparison by the learned Judge, Lindley, M.R, of 
the two wrappers as regards their resemblances and differences. 


At this point it becomes necessary to see whether a distinc- 
tion which the learned appellant’s Advocate seeks to draw in 
respect of cases of infringement of a trade-mark registered 
under a statute, impairs the authority of any of the cases 
relied on by the plaintiffs. Asthere is no Registration Act in 
India the principles of the English Common Law have 
to be applied. Vide Imperial Tobacco Co. v. Bonnans, 
British American Tobacco Co., Lid. v. Mahboob Bukshs 
and Imperial Tobacco Co., Lid. v. Albert Bonnant. The 
only difference between a suit for infringement of a trade-mark 
Tegistered under the Act, and that of a trade-mark not registered, 
appears to be that a trade-mark registered under the Act of 
1875 in England gives an immediate property in the registered 
trade-mark, whereas that property has got to be acquired by 
user in a country in which there is no registration. A's it is 
put by Curgenven, J., in, Abdul Kareem Sahib v. Abdul Kareem 
Sahibi “ the user acquires a property in the mark or combina- 
tion which the law will protect just as much as if it were a 
registered trade-mark.” Kerly on Trade Mark at page 551 says: 


“It will be seen from the definition placed at the beginning of the 
chapter and the comparison of the two actions in the preceding pages that the 
rules and principles relating to the action of infringement, which are collected 
in the last chapter, in general apply also to the action for ‘ passing off’ 
substituting proof of repute for evidence of title and registration. The 
defences available, the relief granted, and the practice and procedure in both 
actions are substantially the same.” 





1. (1899) 80 L. T. 100 at 103: 16 RP.C 3. 
Z. (1924) L. R51 I. A. 269: I.L. R 51 Cal 892: 47 M.L. J. 69 (P. Q). 
3. (1910) I. L. R 38 Cal. 110 at 117. 
4. (1923) I. L. R. 50 Cal 762 at 790. 5. A. I. R. 1931 Mad. 461 at 462. 
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- With these preliminary remarks we may come at once to 
what the learned counsel for the appellants has made the sheet 
anchor of his case, namely, the proposition that in order to 
obtain an injunction in a “passing off” action it must be proved 
that somebody has been deceived, and this he seeks to found on 
a remark of Lord Macnaghten in Payton & Co. v. Snelling, 
Lampard & Co.1 which runs as follows :— 

“In the next place, itis perfectly clear that no human being has been 
deceived. There is not a single instance of any person wishing to buy 
* Royal Coffee’ buying ‘ Flag Coffee’ instead through any mistake of any 
sort. Mr. Warmington accounted for that by saying, ‘Oh, we were bound 
to institute proceedings at the earliest possible moment’; but if persons 
come to the Court under an apprehension of that sort they are still bound 
to make out their case. It will not do to say, ‘We were frightened by 
what might happen, and, therefore, you must stop the thing in limine” 

We will consider this remark later on in its context. For 
the present let us look at the cases where it has been authori- 
tatively laid down that evidence of somebody having been 
actually deceived is not necessary. ‘The first of these is a very 
oft-quoted case, Johnston v. Orr Ewing2. This case arose on a 
matter which was not governed by the Registration Act of 
1875-76 which Act had not come into force at the time of the 
suit. Even therefore, if there can be any distinction with 
regard to this matter between cases of trade-marks registered 
under the Act and other cases, it will not be available to 
‘ distinguish this case. There it was held that the use of a trade- 
mark calculated to mislead incautious purchasers may be 
restrained by injunction, although no purchaser has actually 
been misled; “ for the very life of a trade-mark depends upon 
the promptitude with which it is vindicated”. It is true that in 
that case a large body of evidence was let in and relied on to the 
effect that deception would be likely to Occur, at all events with 
the more ignorant class of consumers (vide page 226), 
whereas in Payton & Co.v. Snelling, Lampard & Co.1 it seems 
to have been held that such opinion evidence is not relevant. 
But we are not satisfied that on the point, that actual decep- 
tion must have occurred, the authority of Johnston v. Orr 
Ewinga has been shaken. It has been cited with approval in 
Somerville v. Schembri8, a case that came from Malta, where, 
as in India, there is no Registration Act. It is there distinctly 
stated that the question whether the respondents have infringed 





1. (1901) A. C. 308 at 309. 2. (1882) 7 A. C. 219. 
3. (1887) 12 A. G 453, 
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defendants’ trade-mark bears such resemblance to that of the 


plaintHfs-as-to-be calculated—to-deceiye-incautious purchasers. _ 


There is nothing said at all about any actual deception having 
occurred, nor does it appear that there was any evidence in that 
case to show that it had occurred. In Iron-Ox Remedy Co. v. 
Co-operative Wholesale Society, Lid.1, a case subsequent to 
Payton & Co. v. Snelling, Lampard & Co.2, an injunction was 
granted in spiteof there being no evidence of any person having 
been actually deceived. As we said above, on this matter we 
think that no distinction can be drawn between a suit for in- 
fringement of a registered trade-mark and an ordinary passing 
off suit. Asa matter of fact, that suit was one under both heads. 
In Juggi Lal-Kamalapat v. Swadeshi Mills Co., Lid.s the Privy 
Council again quotes Johnston v. Orr Ewings. There is nothing 
in the report of that case to indicate that any actual deception 
had been proved. In Slasenger v. Feltham it was held that “ if 
it is shown to have been intended by the defendant to deceive in , 
this way, the Court will not generally push the inquiry further ” 
(Vide Kerly, page 606.) There is a Full Bench decision of this 
Court in Nooroodeen Sahib v. Charles Sowden®8. In that an 
injunction was granted, and Benson, J. said that in order to 
get an injunction itis not necessary to prove that any one 
had in fact been deceived but that it is enough if the defendant’s 
trade-mark bears such a resemblance to that of the plaintiffs 
as to be calculated to mislead incautious purchasers. If it 
could be stated beyond any dispute that that particular 
aspect of the case was in question in the suit, this Full 
Bench decision, in the absence of any later and overriding 
decision, would preclude us from going into the question at 
all. It may be useful to note exactly in what shape the point 
arose. The suit came first before two Judges, Boddam and 
Bhashyam Ayyangar, JJ., who differed, the former holding that 
an injunction should be granted and the latter holding that ° 
it should not be granted. But it is to be noticed that even 
Bhasbyam Ayyangar, J., who was opposed to the granting of 
an injunction, held the view that it was not necessary that actual 


deception should have been proved. It is clear from the remarks 





. C. 425 at 430. 2. (1901) A. C. 308, 
A.i:L L.R. 51 AIL 182: 56 M. L. J. 282 (P. C). 
19. 5. (1889) 6 R. P. C. 531 at 538. 
(1905) 15 M. L. J. 45 (F. B.). 
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of Davies, J., the dissenting member of the Full Bench, at 
page 96 that no instance of actual deception was cited in that 
case. Nevertheless he says “ We have to consider only the 
probabilities of deception and for that purpose to bear in mind 
who the purchasers are.” He then discusses this matter at 
length. So, although he was against granting the injunction, 
it is perfectly clear that he did not consider the fact that no 
instances of deception had been proved concluded the matter, 
nor does he base his opinion at all on any such ground. As 
observed above, Benson, J. distinctly laid down that it is 
immaterial. It is difficult under all these circumstances not to 
hold that the Full Bench decided both by implication and 
expressly that actual instances of deception were not necessary. 
Payton & Co. v. Snelling, Lampard & Co.1, so strongly 
relied on by the appellants, was also quoted before the 
learned Judges in that case, and even the passage of Lord 
Macnaghten’s judgment, which is the appellants’ sheet anchor, 
was referred to, though in a somewhat different connection. 
Bearing in mind all this case-law, both previous and subsequent 
to Payton & Co. v. Snelling, Lampard & Co.1, it has tobe 
seen whether the remark of Lord Macnaghten relied on can 
be considered to have altered the law as laid down in Johnston 
v. Orr Ewing’ especially when there is no indication in his 
judgment that that case is being overruled on this point, and 
when subsequent equally authoritative cases have upheld the 
view that proof of actual deception is not necessary. In 
Payton & Co., v. Snelling, Lampard & Co.1 there were 
two sets of dealers of two sorts of coffee, one called “ Royal 
Coffee ” and the other “ Flag Coffee”. The appellants alleged 
that the respondents sold their coffeesin canisters with labels 
and colours which were calculated to deceive purchasers into 
the belief that they were buying the appellants’ coffee. It was 
found that the colours would not deceive. The finding also 
was that one was distinctly labelled “ Royal Coffee” and the 
other “ Flag Coffee, ” and Lord Macnaghten said “ Nobody has 
been deceived, and I do not think any one will be deceived ”. 
Therefore the remarks in the case must be read in the light of 
the finding that there was no colourable imitation in point of 
fact. Lord Macnaghten then remarks: 

“Tn the first place, the defendants did not, as it seems to me, paas gi or 
attempt to pass off their goods as the goods of the plaintifs . . I do 
1. (1901) A. C. 308. 2. (1882) 7 A C. 219. 
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Hajee Jamal not see the slightest ground for suspecting them of any intention or design 





Noor or wish to steal the trade of the plaintiffs.” 
__ Mohamed In the present case we have no hesitation in halding that — 
2 the defendants did wish and intend to pass off their beedies as 
Pails those of the plaintiffs. Then his Lordship goes on with the 
& Co. sentence quoted above so much relied on. The first two 
PNE sentences, —“ it is perfectly clear that no human being has been 
Wale ee deceived’? and “ There is not a single instance of any person 


wishing to buy ‘ Royal Coffee’ buying ‘ Flag Coffee’ instead 
through any mistake of any sort ’—are perfectly intelligible as 
proof that the get-up of the Flag Coffee would ‘not lead 
customers to believe that it was Royal Coffee. It is the sentences 
that follow which give ground for the contention of the learned 
Counsel for the appellants. Mr. Warmington accounted for 
that by saying, “We were bound to institute proceedings at the 
earliest possible moment”. Then Lord Macnaghten says: 


“ But if persons come to the Court under an apprehension of that sort 
they are still bound to make out their case. It will not do to say ‘We were 
frightened by what might happen, and, therefore, you must stop the thing im 


limine’.” 

We think a reasonable interpretation of this is that a person 
cannot substitute his apprehensions for actual proof that there 
is a probability of the defendants’ goods being mistaken for his 
goods. If Lord Macnaghten meant that an action could hot be 
brought until some person has been actually deceived, it would 
conflict with the law as laid down from the time of 13 Chancery 
Division 464, wherein James, L. J. said “the very life of a 
trade-mark depends upon the promptitude with which it is 
vindicated,’ which remark is quoted in Johnston v. Orr Ewing} 
in the following context: 


“But in this case the pMintiffs judged it necessary to proceed without 
waiting till actual deceit was proved, and I think they judged rightly, for as 
James, L. J. said” 


and then follows the quotation cited above. There appears 
to be no equitable principle on which the plaintiffs should have 
to wait till the deception has ‘actually been successful and we do 
not think that Lord Macnaghten could possibly have intended by 
his remark to imply that they must so wait. Even on what wé 
must consider the very remote supposition that he did, the 
remark would have been an obiter dictum on the facts of the 
case before him. 





1. (1882) 7 A. C. 219. 
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_The other cases quoted for the appellant do not support 
the proposition at all. Jones Bros., Lid. v. Anglo-American 
Optical Co.1 was not decided on the point that no witness was 
called to show that he accepted the goods supplied by the 
defendants in the belief that they were of the plaintiffs 
manufacture. That fact was merely used as an additional 
argument to support the Court’s conclusion that the two articles 
were not so similar in get-up and appearance as would be likely 
to deceive customers and to create the probability of customers 
confusing them. As regards Lever Bros., Lid. v. Bedingfielas, 
there is no doubt one point of resemblance to this case, that the 
defendant to a certain extent copied the plaintiff’s wrapper, but 
it was held that: 


“the defendants’ wrappers are in truth extremely dissimilar from those 
of the plaintiffs. The prominence of the word ‘Sunlight’ on the plaintiffs’ 
wrappers and the substitution in equally large type of the words ‘Red Maid’ 
on the defendants’ wrappers, coupled with the other differences between the 
wrappers, make the dissimilarities so obvious as to draw attention from the 
resemblances. The difference, not the resemblances, are what catch the eye.” 


Perhaps when there is only some resemblance between the 
two trade-marks actual instances of deception may be of some 
help to the Court in deciding whether the articles are likely to 
be mistaken for each other. 

In the result we hold that the decree awarding an injunction 
and damages to the plaintiffs was correct. The appeal therefore 
fails and is dismissed with costs. 

S.R - Appeal dismissed. 
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Ramanathan Allegations as to several defendants joining in scheme of embesslemeni— 
Chettiar Dismissal of sutt for misjoinder—Proper procedure—Right of ex-minor to 
2. sue for damages or for an account. 
--~--—fAsmamalai- — - —Fhe-€ourt has the power-to-dismiss a-suit-for-multifariousness-but its - 
Chettiar. power should generally be exercised with a liberal discretion. O. 1, R. 3, 
Civil Procedure Code, is the provision governing the question of multifarious- 
ness; it applies to joinder of causes of action as well as joinder of parties, 
The question whether joinder is proper or not has to be determined with 
reference to the facts of each case. 
The plaintiff's father, a money-lender with branches of his business in 
Burma and Cochin China, died in 1915 leaving his widow, the 5th defendant, 
and the plaintiff then a minor. The widow allowed the minor's estate to he 
managed by the Ist defendant and the father of the 4th defendant jointly till 
1918 and by the 1st defendant exclusively thereafter until the plaintiff attained 
majority and took over the management. The plaint alleged that the persons 
entrusted with the management had acted in fraud of the plaintiff’s estate 
and carried out the scheme of emberzlement with the connivance of their 
agents. The plaintifi sued for an account and impleaded therein the sons of 
the managers as also the agents who had participated in the breach of trust 
The defendants took the plea that the suit was bad for multifariousness and 
the trial Court upheld their plea and dismissed the suit. 


Heid, in appeal, that the suit was not bad for multifariousness, as the 
plaintiff had under the circumstances a common cause of action against the 
defendants for an account. 

Govindaraja Mudaltar v. Alagappa Thambiran, (1926) I. L. R. 49 Mad. 
836:51 M L.J 194 (F. B.); Chelamanna v. Rama Row, (1911) 10 M.L.T. 232 
at 233; Thomas v. Moore, (1918) 1 K. B 555 at 565; Payne v. British Time 
Recorder Co., (1921) 2 K. B. 1 and Harwood v. Statesman Publishing Co.» 
(1929) 141 L. T. 54, referred to. 


Held, further, that even if the Court should hold that the suit was bad 
for multifariousness it should give the plaintiff an opportunity to amend his 
plaint and to elect. 

Janokinath Mookerjee v. Ramrunjun Chuckerbuity, (1879) L L. R.4 
Cal. 949; Gur Prosad Singh v. Gur Prosad Lal, (1914) 19 C. L. J. 316; 
Muthappa Chetty v. Muthu Palam Chetty, (1903) I. L. R. 27 Mad. 80; Afsal 
Shah v. Lachmi Narain, (1917) I. L R. 40 AIL 7 at 11; Limaya v. Watve, 
(1923) 76 I. C. 950 and Frankenburg v. The Great Horseless Carriage Co., 
(1900) 1 Q. B..504, referred to. r 


A minor may elect to sue a fraudulent trustee either for damages or for 
an account. Where the trustee is assisted in his fraudulent acts by his agents 
the cestus qwe irust can call on the trustee as well as his agents to render an 
account. 

Dormer v. Fortescue, (1744) 3 Atk. 124: 26 E.R. 875; Hicks v. 
Sallitt, (1854) 3 De G. M. & G. 780: 43 E. R. 307; Howard v. Earl of 
Shrewsbury, (1874) L. R. 17 Eq. 378; Wilson v. Moore, (1833) 1 My. & K” 
125: 39 E. R. 629 at 637; Sourv. Ashwell, (1893) 2 Q. B. 390 at 394 and 
Ramendra Nath Roy v. Brajendra Nath Dass, (1917) L L, R, 45 Cal 
111 at 136, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Devakotta in O. S. No. 109 of 1930. 

S. Srinivasa Aiyangar and V. Ramaswami Aiyar for 
appellant. 

The Advocate-General (Sir A. Krishnaswami Aiyar), M- 
Patanjali Sastri and Umamaheswaran for 1st respondent. 
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S. Varadachari and S. V. Venugopalachari instructed by 
Messrs. Moresby & Thomas for 4th respondent. 


T. Thiagarajan for 6th respondent. 


Nugent Grant, M. Subbaroya Atyar, K. Subramaniam, A. 
Subramaniam, P. S. Raghavarama Sastri, T. K. Sundararaman, 
R. Sethurama Sastri, K. G. Srinivasa Atyar, R. Swaminatha 
Aiyar and K. S. Rajagopala Atyangar for other respondents. 


The judgment of the Court was delivered by 


Jackson, J.—The Plaintif (Appellant) sues the sixteen 
Defendantson the following grounds. The Plaintiffs father, 
a money-lender with branches of his business in Burma and 
‘Cochin China, died on 24th April, 1915, leaving a widow De- 
fendant 5 and their son, the Plaintiff, aged 3. The father’s 
cousins were one Ramaswami Chetti and the present 1st Defend- 
ant. The Plaintiffs guardian was his widowed mother, but 
she let the two cousins manage the estate; and they managed 
jointly till October, 1918, when Ramaswami Chetti died. Then 
1st Defendant assumed sole management, and became de facto 
guardian. From the time that they assumed management 
the cousins acted in fraud of the Plaintiff’s estate, and in order 
to promote this fraud the 1st Defendant appointed sundry agents 
who colluded with him and participated in his breach of trust. 
Defendants 6 to 13 were such agents. Defendants 2 and 3 are 
impleaded as sons of Defendant 1; Defendant 4 as son of 
Ramaswami Chetti. The Plaintiffs mother is Defendant 5, and 
this cousin is Defendant 14, also an agent. These two are said 
to bave had no real authority or part in the transactions, and 
they are merely added to assist in the determination of the facts. 
The 16th Defendant is claiming right of partition with the 
Plaintiff and is impleaded to preclude a possible plea of non- 
joinder. The Plaintiff prays for a decree against Ist Defendant 
and such other Defendants as may be found jointly and severally 
liable for accounts, and payment of such moneys as they may 
be found liable to pay. Accounts are specifically demanded 
from Defendants 1, 4, 6 to 13 (13 died after the institution of 
the suit and his legal representative is Defendant 15). 


Defendants 1 to 4, 8 to 12, and 15 took the plea that the 
suit was bad for misjoinder or multifariousness (issue 1) and 
the Lower Court finding this in their favour dismissed the suit. 
Hence the appeal. 


Chettiar 


Jackson, J. 
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The learned Subordinate Judge rightly directed himself 
Giant that O. 1, R. 3 is the order governing this question of multi- 
-=-= nania faniousnesss Ramendra Nath Ropy, Brajendra-Naih-Dassihas- - 
been approved and followed by our Full Bench in Govindaraja 
Teele; z. Mudaliar v. Alagappa Thambiran’, and in the light of that 
ruling there can be no question but that O. 1, R. 3 applies to 
joinder of causes of action as well as joinder of parties. The 
Subordinate Judge says that the learned Advocate-General who 
appeared before him for the Defendants ‘strenuously contended 
that O. 1, R. 3 does not relate to joinder of causes of action’. 
It hardly needed the assurance of the learned Advocate- 
General in our Court that this is inaccurate; for it would have 
been an unwarrantable trespass upon the time of a Lower Court 
to argue before it that a Full Bench decision of this Court was 
wrong. He conceded (as indeed the Subordinate Judge also 
records) that Gousndaraja Mudaliar v. Alagappa Thambiran8 
settled the matter, and the only questions before the Lower Court 
were whether in this case there is as against the various defend- 
ants any right to relief in respect of the same transaction, and 
whether, if separate suits were brought against these defendants, 
any common question of law and fact wouldarise. At the end 
of his 44th paragraph the learned Judge correctly posits the 
question, Is the relief in respect of the same transaction? His 
task at this point is clearly to decide in his own mind what i8 
the transaction alleged in the plaint, and whether the reliefs 
claimed are in respect of that transaction. Having done this he 
can then refer to such rulings as are relevant to see whether 
they throw light upon his solution of this question of fact. But 
unfortunately the learned Judge has no sooner stated the ques- 
tion than he becomes involved ina mass of reported decisions, 
and it is only by searching among his comments upon these 
decisions, that one can discover what he regards the transaction 
to be. He says towards the end of para. 50 it is ‘the assumption 
by 1st Defendant and his brother of the position of manager, 
and the subsequent sole management of the Ist Defendant’; and 
again in para. 60, ‘The only thing that connects Defendants 
together is that the 1st Defendant is said to have appointed De- 
fendants 6 to 13 as agents for the Plaintiff’s estate’. On that 
finding issue 1 could be determined without any reference to 





1. (1917) LL.R. 45 Cal 111. 
2. (1926) IL.R. 49 Mad. 836: 51 M.LJ. 194 (F.B.).. 
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reported cases. No one could contend that reliefs claimed 
against Defendants 6 to 13 arose out of the transaction of the 
two brothers assuming management, or 1st Defendant’s appoint- 
ment of agents. But the transaction as disclosed in the plaint 
is that originally Ist Defendant and his brother, and then Ist 
Defendant alone proceeded to embezzle the Plaintiffs estate and 
were aided and abetted by Defendants 6 to 13 who connived at 
the breach of trust. Suppose a Municipal Chairman along with 
sundry bill collectors and clerks were to be charged for 
embezzling Municipal funds. The mere fact that the Chairman 
had appointed the subordinates would not warrant joinder, but, 
if they had connived with the Chairman, then they could be 
jointly charged as persons committing the same offence or its 
abetment in the course of the same transaction. They need not 
each be responsible for the whole transaction. Speaking no 
doubt of Plaintiffs but in terms which will equally apply to De- 
fendants, Vaughan Williams, L. J. observes in Stroud v. 
Lawson! at p. 54, “I do not think that the whole of a tran- 
saction must be involved in each of the causes of action joined”. 
The rest of the passage is cited by the Subordinate Judge in his 
52nd para. 


The cases Universities of Oxford and Cambridge v. 
George Gill & Sons® and Saccharin Corporation, Lid. v. Wilds 
cited in paras. 53 and 57 throw no light on the matter and were 
not cited before us in this connexion by the. learned Advocate- 
General. From Thompson v. London County Councils the 
Subordinate Judge in para. 55 has deduced the self-evident pro- 
position that injury to the plaintiff does not by itself render 
every act by which he was injured the same transaction. To 
revert to the Municipal illustration, every one who had caused 
loss to the Municipality, say in one calendar year, could not be 
tried simultaneously. There must be a joint tort, as ex- 
plained in Bullock v. London General Omnibus Co.5, para. 
58. The Subordinate Judge himself finds that Thomas v. 
Moores has no bearing on the facts of this case (it is relevant 
in another connexion as will be seen below) ; and that Beck In 
re? affords him no help. At the end of twenty-seven pages of 





1. (1898) 2 Q. B. 44. 2 (1899) 1 Ch. 55. 
3. (1903) 1-Ch. 410. 4. (1899) 1 Q. B. 840. 
5. (1907) 1 K. B. 264. 6. (1918) 1 K.B. 555. 


7. (1918) L. J. Ch. 335. 
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analysis which must have given the learned Judge considerable 
trouble, he arrives at the correct conclusion that the question 


-whether joinder.is_proper .or_ not has to be determines with _. 


reference to the facts of each case; and he should have come to 
this determination before he let himself be submerged by 
reported cases. In fact it is difficult to understand why many 
of these cases were cited at all for the purpose of ascertaining 
whether the relief is in respect of the same transaction. But 
some time here and considerable time below has been occupied 
in explaining the genesis and development of the English rule 
of procedure (O. 16, R. 4, Rules of the Supreme Court) which 
corresponds to our O. 1, R. 3; and the cases may have been 
cited rather in that connexion. It is a matter more germane to 
the lecture-hall than to the Court, and since in India we have the 
clear rule for our own procedure there is no need to discuss the 
growth of the English rules. Mr. Justice Wallis, as he then 
was, has also deprecated the importation of English decisions 
into the discussion of this question in Atyathurat Ravuthan v. 
Santhu Meera Ravuthan!. As regards the phrase ‘same tran- 
sactions,’ the learned Advocate-General has called our attention 
to Hannay & Co. v. Smurthwatte?, where Lord Esher finds that 
the conduct of the owners with regard to loading and convey- 
ance of certain bales is one transaction. So far it would be 
parallel: with the alleged conduct of the Ist Defendant in 
defrauding the minor. In Smurthwatie v. Hannay’, when this 
case came up on appeal in the House of Lords, Lord Herschell 
observed : 

“The consignments were delivered in the same ship and were goods of 
the same description. I cannot see that this makes the transaction one....’ 

But he does not say, “I cannot see that the conduct of the 
owners makes the transaction one” and therefore Lord Esher 
stands uncontradicted. The learned Advocate-General is 
disposed to adopt as the definition of a transaction, a group of 
facts so connected as to be referred to by a single name; and 
both conduct on the voyage, and embezzlement of the minor’s 
estate would fall within this definition. Of the other cases 
cited before us Frankenburg v. The Great Horseless Carriage 
Company and Drincqbier v. Woodd tum on the issue of a 





1, (1908) LL.R. 31 Mad 252 at 256: 18 M.L.J. 238. 
2. (1893) 2 Q.B. 412 at 420. 3. (1894) A.C 494, 
4, (1900) 1 Q.B. 504. 5. (1899) 1 Ch. 393. 
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prospectus, and Compania Sansinena de Carnes Congeladas v. 
Houlder Brothers & Co., Lid.1 on damage to frozen meat and 
none of these cases helps to the decision whether the fraud of 
a trustee and bis abettors amounts to a transaction. We find 
the transaction or series of transactions out of which this case 
arises to be the scheme of embezzlement in which 1st Defend- 
ant, the father of 4th Defendant and Defendants 6 to 13 are 
said to have connived and if separate suits were brought against 
the respective Defendants one common question at least would 
arise. Did the Ist Defendant ever intermeddle with the estate? 
Assuming as we must assume at this preliminary stage that the 
intermeddling is true, the next question is in what manner the 
relief should be sought. It is not disputed that a minor may 
elect to sue a fraudulent trustee either for damages or for an 
account; cf. Dormer v. Fortescues, Hicks v. Sallitt8 and Howard 
v. Earl of Shrewsbury4; but it is argued that Defendants 6to 13 
are either the agents of lst Defendant, and as such not account- 
able to the cestui que trusi, or are the direct agents of the 
Plaintiff who can be sued no doubt for account, but can never 
be sued all together inthe same suit. But this argument over- 
looks the main allegations in the plaint. The Ist Defendant 
acted in fraud of the Plaintiff's estate and Defendants 6 to 13 
connived at that fraud. In these circumstances the cestui que 
trust can certainly call upon the agent who fraudulently mixed 
himself up with a breach of trust for an account [Lewin on 
Trusts, Ed. 13, pp. 203-4 and p. 471, ‘derivative titles from a 
trespasser’] Ramendra Nath Roy v. Brajendra Nath Dassi; 
Soar v. Ashwel®, where a person has assumed either with or 
without consent to act as a trustee he must discharge himself 
by accounting to his cestui que trust andeagain ‘a person where 
he has knowingly assisted a nominated trustee in a fraudulent 
disposition of property will be treated as if he were an ex parte 
trustee’ and again, p. 403 “the proper suit is. . . by the cestui 
qui trusts against both the trustees and their agent seeking to 
make both liable”. 

“All parties to a breach of trust are equally liable; there 
is between them no primary liability’: Wilson v. Moore’. 

1. (1910) 2 K.B. 354. 2. (1744) 3 Atk. 124: 26 E.R. 875. 

3. (1854) 3 De G. M. & G. 780: 43 E. R. 307. 
4, (1874) L. R 17 Eq. 378. 
5. (1917) IL.R. 45 Cal. 111 at 136. 


6. (1893) 2 Q.B. 390 at 394. 
7. (1833) 1 My. & K. 125: 39 ER. 629 at 637. 
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A servant is as liable as his master in the case of a wrong- 
doer; when the doctrine that the possession of an agent is the 
possession of a principal has no application: Sharland v. 
Mildoni. Obviously then it would not be a pure suit for 
account as between principal and agent. But it is next contend- 
ed that supposing the charge of fraud breaks down, the 
Plaintiff will then proceed against these various agents on the 
contractual basis. The reiterated insistence in the plaint that 
the accounting should be “along with” lst Defendant makes it 
unlikely that this was ever the Plaintiff’s intention, and now 
we have the assurance of his learned Advocate that this appre-. 
hension is illusory. The case against all the Defendants must 
stand ‘or fall on the allegation that Lst Defendant was committing 
fraud at which they or those whom they represent connived. It 
cannot therefore be said that this case is bad for misjoinder 
because it will develop into a mere suit against disconnected 
agents for account. They are sued for account cach as a 
fraudulent trustee since the Plaintiff has elected to seek equi- 
table relief in this manner instead of bringing a suit for damages. 
Once (assuming the facts to be true) it 1s established that the 
Plaintiff has a legitimate cause of action against the Defendants, 
which justifies his demand for equitable relief by way of 
accounting, and-it is also established that there is a transaction 
or series of transactions which would justify the joinder of 
these causes of action in one suit, then the only practical consi- 
deration is whether it would be moreconvenient for the Defend- 
ants to be joined in one trial, or severally relegated to separate 
trials. At first blush it may seem surprising that the Plaintiff 
did not leave this for the Defendants to decide, and petition the 
Court to allow an amendment to that effect if Defendants so 
desired. But the solution is not quite so simple as this. Wylie 
v. Ellice’, which is authority for Plaintiffs suing lst Defendant 
in equity as bailiff, guardian or trustee is also authority for the 
dismissal of the suit if other persons who entered on the estate 
are not joined as parties. (Cf. O. 31, R. 2, Civil Procedure 
Code.) The learned Advocate-General was prepared to argue 
that this rule would not apply to the facts of this case, but 
nevertheless, to put it no higher, the Plaintiff would undoubtedly 
subject himself to the risk of the rule being cited against him 





1. (1846) 5 Hare 468: 67 E. R. 997 at 999, 
2. (1848) 6 Hare 505: 67 E. R. 1264. 


. 
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if he failed to join Defendants 6 to 13 with Defendant 1 and 
the suit might then have been held bad not for misjoinder but 
for non-joinder. Desxirum Scylla, latus, laevum implacata 
Charybdis. Therefore the only course open to the Plaintiff was 
to abide the decision of the Court before he applied, if at all, 
for amendment. This seems to have been recognized. by the 
parties at the time of the trial. When it became incumbent 
upon the Defendants under O. 13, R. 1 to produce the docu- 
ments upon which they relied, the learned Advocate-General 
moved that the question of misjoinder should be taken up as a 
preliminary issue and he could then produce his documents. 
And the Court agreed that it was only after the question of 
misjoinder was settled one way or the other, that the real 
hearing would begin. Of course if they liked, the Defendants 
could have duly filed their documents at the first hearing, and 
could then have fought out the 1st issue whether the suit is bad 
for misjoinder as part of the main action. Instead of this, 
they refrained from filing documents, and insisted that the 
hearing of Issue I should be only a preliminary skirmish. To 
argue afterwards that this was the main action is scarcely 
consistent. It is a surprising argument that to dismiss a suit 
for multifariousness is the nornial course. At this preliminary 
stage the function of the Court is simply to see that the pieces 
are set up aright for afair game. It is not necessary to argue 
whether in extreme cases the Court has the power to dismiss a 
suit for misjoinder, because to any one who has imbibed the 
spirit of our Code of Procedure the Court’s duty is abundantly 
clear. Ifa joinder of plaintiffs may embarrass the trial, the 
Court interferes (O. 1, R. 2). No suit shall be defeated by 
reason of misjoinder of parties (O. 1, Re9); forthe determina- 
tion of the real matter in dispute persons may be substituted 
(O. 1, R. 10). The Court may without the application of either 
party order the name of any party improperly joined as defendant 
to be struck out [O. 1, R. 10 (2)]. AU objections on the ground 
of misjoinder of parties shall be taken before the settlement of 
issues (O. 1, R. 13). Where it appears to the Court that any 
causes of action joined in one suit cannot be conveniently tried 
together the Court may order separate trials (O. 2, R. 6). The 
Court may at any stage order to be amended any matter in any 
pleading which may embarrass the trial (O. 6, R. 16). The 
Court may at any stage of the proceeding allow either party to 
amend his pleadings (O. 6, R. 17). It was argued that under 
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this last rule a Court can only allow upon application. Obviously 


the initiative must come from the party. A Court cannot compel 
an amendment (cf. Venkatachella Chetty v. Narayana Atyar1) 
and will not draft it itself. Buta Court should not prevent 
what it is empowered to allow; and having regard to the cir- 
cumstances of this case, and the evident understanding between 
the parties that only its frame was under consideration, that 
the real hearing of the suit had not begun, the Court should 
undoubtedly have given the plaintiff an opportunity to elect, as 
soon as it had decided that the plaint in its present form was 
unsustainable. The whole trend of the leading English cases is 
towards liberality in this respect. Scrutton, L. J. observes: 


“The result of the later decisions is that you must look at the language 
of the rules and construe them liberally, and where there are common 
questions of law or fact involved in different causes of action you should 
include all parties in one action,” Payne v. British Time Recorder Co.” 


The whole of Scrutton, L. J.’s remarks on p. 16 havea 
very close bearing upon our case. And along with this may 
be read a summary of the whole matter by the same learned 
Judge leading to the same conclusion in Harwood v. Statesman 
Publishing Co.8 Cf. Thomas v. Moores. 

In Frankenburg v. The Great Horseless Carriage Co.5 the 
Judge in Chambers after a finding of misjoinder of defendants 
gave the plaintiff 10 days in which to decide if he would split 
up his plaint into several actions, and against this order the 
plaintiff appealed. The Master of the Rolls observes at p. 509: 


“It would be a startling novelty and a most deplorable thing for our 
practice and procedure if such actions as these could be summarily disposed 
of and stopped in this way. Certainly we have no authority for doing any- 
thing of the kind There is no single case which comes anywhere near it, 
and I will not be the first tq.undo and unsettle what has been the established 
practice for years.” 


« Substantial justice would be sacrificed to a wretched 
technicality.” These citations suffice to dispel any illusion that 
in England dismissal on account of multifariousness is the 
normal course, and the Indian cases are not otherwise. 

We gave the Plaintiffs time to consider their position, 
Afzal Shah v. Lachmi Narasn6. Where a suit has been directed 
against a number of defendants and the allegations in the plaint 
disclose that the causes of action against the several defendants 





1. (1913) 24 M. L.J.455. 2. (1921) 2 K. B. 1. 
3. (1929) 141 L. T. 54. 4. (1918) 1 K. B. 555 at 565. 
5. (1900) 1 Q. B. 504. : 6. (1917) I. L. R. 40 All. 7 at 11. 
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are not only separable but separate it is not permissible for a 
Court of law to dismiss the suit. Substantial justice should in 
no case be allowed to be sacrificed to a wretched technicality, 
Shyam Behari Mal v. Maha Prasadi. 

When a Court is of opinion that a suit is bad for multi- 
fariousness it ought to give the plaintiff an opportunity to 
amend his plaint and to elect: Limaya v. Waives. 

Even in Muthappa Chetty v. Muthu Palani Chetty’, which 
is specially relied upon by the learned Sub-Judge (para. 108) 
although the appellate Court declined to interfere with the 
trial Court’s discretion it observed (p. 84 ad im) “ the proper 
course for the Court of first instance to have adopted would 
have been to have returned the plaint for amendment.” CT. 
Janokinath Mookerjee v. Ramrunjun Chuckerbuttyt and Gur 
Prosad v. Gur Prosads. 


Cases can no doubt be found which have been dismissed 
for multifariousness—the Lower Court cites several in its 
judgment; and, as observed at the outset of this discussion, 
no one denies that the Court has the power of dismissal; but 
enough has been said to show that its power generally should 
be exercised with a liberal discretion; and in this case there 
can be no question but that Plaintiff should bave been allowed 
to elect. The learned Sub-Judge records in his 96th para. that 
the learned Advocate for the Plaintiff never represented that 
in case the Court found the suit bad for multifariousness he 
should have been given this opportunity. He tells us, and this 
is not traversed by the other side, that he directed the attention 
of the Court to p. 459 of Mulla’s commentary on the Civil 
Procedure Code (Edition 9) where jt is observed that the 
Court may direct the plaintiffs to elect. Probably all that the 
Sub-Judge means is that he had received no application; but, as 
already pointed out, until the Court decided that there was 
misjoinder the plaintiff might well find a legal difficulty in 
separating the defendants and bringing several suits. 

We have no hesitation in finding that the Lower Court 
should have given the Plaintiff an opportunity to elect, and if 
we had found the suit bad for multifariousness we should have 
ordered to that effect. 





1, A.I. R. 1930 AJL 180 at 183. 2. (1923) Pat. 276: 76 L C. 950. 
3, (1903) I. L. R. 27 Mad. 80. 4. (1879) I. L. R. 4 Cal. 949, 
5. (1914) 19 CL J. 316, 
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It remains to consider special‘pleas which were advanced 
on behalf of Defendant 4, and also on behalf of Defendants 8, 
11 and 15. 


It is argued by Mr. Varadachari that even admitting that 
Defendants 1 and 6 to 13 are liable to account either as tort- 
feasors or agents his client 4th Defendant fills neither part. His 
father may have been liable, but he took no part in the transac- 
tion. The terms of O. 1, R. 3 are rather broader than that: 
“relief in respect of the same transaction”. The Plaintiff has 
sought telief from the 4th Defendant by way of accounting, 
and Mr. Srinivasa Aiyangar concedes that possibly when the 
suit has passed beyond this preliminary stage that relief may be 
found to be misconceived. But at present we are dealing with 
the plaint as it stands, and since Plaintiff is demanding a relief 
from 4th Defendant arising out of this transaction his joinder 
seems to be proper. It is difficult to see how it would convenience 
him to be relegated to a separate suit, and in any case it seems 
that he would wish to be impleaded in this suit. Because in 18 
(6) of the plaint it is stated that moneys from the Plaintiffs 
firms were sent to the 4th Defendant’s Srm under the direction 
of the Ist Defendant; and it does not seem clear at this stage 
of the case that this is a mere matter of banking. It is 
possible that 4th Defendant’s firm is accused of wrongfully 
absorbing into its assets assets which belonged to the Plaintiff. . 
Quite apart from the ultimate decision upon the merits of the 
claim against 4th Defendant we are not prepared to find at this 
stage that he is improperly joined. This accords with Chelamanna 
v. Rama Rowi, which runs very much on all fours with our case. 

On behalf of Defendants 8, 11, 15, it is urged that their 
agencies are widely separable in time and place, and it is not 
reasonable to suppose that there is one transaction or even 
series of transactions. It is no fault of the Plaintiff that his 
firm has wide ramifications or that his minority was of long 
duration. The only logical period to adopt would seem to be 
from the death of Plaintiffs father up to the date of suit. If 
shorter periods were taken the division would be quite arbit- 
rary, and there would be every risk of overlapping. And it is 
to be noted that in the course of the profuse argument that has 
ranged round this preliminary issue no one has ever suggested 


1. (1911) 10 M. L. T. 232 at 233. 
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that the Defendants would find it more convenient to be relegat- 
ed to several suits. Their sole object has been to defeat the 
suitfor multifariousness, not to reconstitute it upon some more 
Tational scheme. 

We see no reason therefore to treat Defendants 4, 8, 11, 15 
differently from the other Defendants; and find as regards all 
of them that there is no misjoinder. 

Accordingly the appeal is allowed with costs as against 
Defendants 1 to 4, 8to 12 and 15 here and in Lower Court. 6th 
Defendant claims costs in this appeal—his claim can abide the 
determination of the suit when it will be considered on its 
merits by the Lower Court. The Lower Court must proceed 
with the suit. Since the principal counsel engaged come from 
Madras there may be inevitable delays: but there should be no 
delay in the filing of documents. O. 13, R. 1 is peremptory 
and the misunderstanding which led to its being disregarded is 
a regrettable feature of this case. 

In our Court as in the Lower Court the learned Advocate- 
General confines himself to registering a protest that Govinda- 
raja Mudaliar v. Alagappa Thambirani is wrongly decided. 
The Full Bench decision is as binding upon our Bench as it was 
upon the Subordinate Judge, and since it was pronounced 
almost ten years ago nothing has arisen to shake its validity. 
On the contrary the Bombay High Court which once held a 
different opinion is now aligned with Calcutta and Madras, 
Bhagvan Gokuljt & Co. v. Balku8, and even if we were so 
disposed we could hardly ask for a reference to another Full 
Bench merely on the ground that all these Courts in our opinion 
had failed: to appreciate the law, especially when in mere 
questions of procedure the rule that usually prevails is stare 
decisis. This is not to imply that we ourselves have seen 
reason to doubt the ruling. The point has not been argued 
before us, and Govindaraja Mudaliar v. Alagappa Thambiranl, 
unless it is reversed by a superior Court, must stand as the 
accepted law. 


B. V.V. Appeal allowed: Case remanded. 


1. (1926) L L. R. 49 Mad. 836: 51 M. L. J. 194 (F. B.). 
‘ 2. A. I. R 1932 Bom. 1. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice SUNDARAM CHETTY AND Mr, 
Justice Pakznnam WALSE. 


P. C. Kandaswamy Pillai and others .. Appellants* (Peti- 
v. Honers-Defendanis) 
Narayana Ayyar .. Respondent (Coun- 
ter Petitioner-Decree- 
holder). 


Civil Procedure Code (V of 1908), O. 21, Rr. 66 and 90—Material ir- 
regulartty—Undivided share of defendant put up for sale—Reference made 
in sale proclamation to pending partition. suii—Final decree subsequently 
passed and specific items allotted to defendani—Sale proclamation not 
amended—Sale not vitiated—Details of encumbrances menitoned m procla- 
mation but amount due not totalled up—No irregularity. 

Civil Procedure Code (V of 1908), O. 21, R.69 and O. 32, R. 7—Wai- 
ver of fresh proclamation by guardian—If “an agreement" within O. 32, 
R. 3—Sanctton of Court—Necessity for. 

Where, in the proclamation of sale, it was stated that the undivided 
half share of the defendant in certain items of properties was put up for sale 
and reference was also made to the preliminary decree in a suit for partition 
then pending, 

Held that, in the absence of an application by the judgment-debtor in 
that behalf, the fact that the proclamation was not amended by mentioning 


the specific items which fell to the share of the defendant, according to the 


final decree which was subsequently passed, did not vitiate the sale. 


Where the sale proclamation specified the dates of the mortgage bonds, 
the principal amounts covered by them and the rates of interest stipulated 
for, keld, the fact that the total amount due was not calculated and mentioned 
was not material 


The waiver of the right to a fresh proclamation by the guardian for the 
minors for the purpose of getting the sale adjourned for two months does not 
amount to an ‘agreement’ within the meaning of O. 32, R. 7 of the Civil 
Procedure Code and does not require the leave of Court. 


Appeal against the order of the Court of the Subordinate 
Judge of Palghat, dated 9th April, 1930, in M. P. No. 426 of 
1930 (E.P. No. 34 of 1929) in O. S. No. 20 of 1928. 

B. Sttarama Rao and P. S. Ramachandra Aiyar for appel- 
lants. 

T. M. Krishnaswami Atyar and C. V. Mahadeva Aiyar 
for respondent. 


The judgment of the Court was delivered by 

Sundaram Chetty, J.—This is an appeal by defendants 
1 to 4 against an order of the learned Subordinate Judge 
refusing to set aside a sale held in execution of the decree 
in O. S. No. 20 of 1928. Various objections were raised 





* C. AL A. No. 197 of 1930. . .17th October, 1933 
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against the validity of the sale and an enquiry was held under 
O. 21, R. 90, Civil Procedure Code. The alleged material 
irregularities are set forth in the order of the Lower Court. 
The first point worthy of consideration in this appeal is, whe- 
ther the proclamation of sale in pursuance of which the 
properties were sold in Court auction on the 4th February, 
1930, is defective in the sense that the sale beld on the 
strengtb of such proclamation should be deemed to be 
invalid. The facts of this case are, that a large number 
of items put up: for sale were the subject of a suit for parti- 
tion between the Ist defendant and his elder brother (O. S. 
No. 82 of 1925). Those properties are said to be the estate 
of their father who became divided and died as a separate 
owner. In those properties each of the two brothers owned a 
half share. By the time the proclamation in question was 
settled, the final decree in the aforesaid partition suit bad not 
been passed. The particular items to be allotted to the share of 
each brother were not ascertained. In such a state of circum- 
stances, the only way in which the right, title and interest of 
the 1st defendant in those properties could be described is by 
stating that he has an undivided half share in items 11 to 61 and 
making reference to the preliminary decree for partition passed 
in O. S. No. 82 of 1925 on the file of the Subordinate Judge’s 
` Court, Calicut. It is said that the final decree in that partition 
suit was passed on the 14th October, 1929. The argument 
advanced on behalf of the appellants is, that subsequent to the 
passing of that final decree the present decree-holder should 
have got the sale proclamation amended hy mentioning the 
specific items which fell to the share of the present Ist defend- 
ant, according to the final decree, and Should have got a fresh 
proclamation issued in that form before bringing the properties 
to sale. It must be noted that the present decree-holder was no 
party to the aforesaid partition suit. The decree was within 
the knowledge of the present Ist defendant. It was perfectly 
open to him to move the executing Court to have the sale pro- 
clamation amended and published once again before the Court 
sale. He did nothing of the kind. The Court is not expected 
to know that such a final decree was passed and to have the sale 
proclamation amended by an order passed of its own accord. 
Moreover, in the present case, we find that at the request of the 


defendants themselves the sale was adjourned more than once 
. R—59 
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and in order to get the sale adjourned for more than a week the 
judgment-debtors waived their right to a fresh proclamation. 
On the strength of such a waiver, the Court adjourned the sale 
in order to suit the convenience of the defendants. When the 
original sale proclamation was perfectly correct and in due 
form, if that proclamation was not amended, as now urged by 
the appellants, the fault is theirs and not the decree-holder’s. 
Reference was made to a decision in Someshwar v. Manilali 
given bya single Judge. The facts of that case are entirely 
different. We find that as an objection to the attachment itself 
it was stated to the Court that the attachment in that form was 
not valid, but the attachment should be confined to the specific 
items that had fallen to the share of the judgment-debtors in 
another partition suit. In spite of such an objection, the Court 
refused to recognise the events that occurred in the partition suit 
and upheld the attachment in the form in which it was originally 
effected. ‘In the present case, no such application was made to 
the Court before the sale in question by the present defendants 
who alone ought to have made such a request. There is there- 
fore no substance in the contention that the sale proclamation 
was defective. . 

Another point pressed for acceptance is, that the waiver 
of the right to a fresh proclamation made by the 1st defendant 
on his behalf and on behalf of his minor sons amounts to an 
agreement within the meaning- of O. 32, R 7, Civil Pro- 
cedure Code and is invalid, as it was made without the leave 
of the Court. In the first place, we have to point out that that 
rule expressly refers to any agreement or compromise on behalf 
of a minor with reference to the suit which is entered into by 
the guardian with any°other party in the suit. When the 
application for an adjournment of the sale for two months was 
made under O. 21, R. 69, Civil Procedure Code, it was the 
Court that should in the exercise of its discretion grant or refuse 
such prayer. Clause (2) of this rule is to the effect, that where 
a sale is adjourned for a longer period than seven days a fresh 
proclamation shall be made, unless the judgment-debtor consents 
to waive it. If for the purpose of getting the sale adjourned 
for a longer period than one week the guardian for the minors 
consents to waive the right to a fresh proclamation, where is the 
question of au agreement between him and some other party to 





1. A I. R 1932 Bom. 210. 
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‘the suit? Presumably, the adjournment of the sale in that 
manner was asked for in the interests of the minors. If for 
such a purpose a guardian should consent to waive the right to 
a fresh proclamation, it must be taken that he did so for the 
purpose of getting the required adjournment of the sale. R. 7 
of O. 32 has therefore no application whatever to this case 
of waiver. This objection also is, in our opinion, futile. 

Of the other objections, we may note two. The first is 
that the amount of the encumbrance noted in the sale proclama- 
tion has not been calculated and the result of such calculation 
mentioned. This would be expecting too much from the decree- 
holder. . All that is necessary is, that such information as the 
Court considers material for a purchaser to know in order to 
judge of the nature and value of the property has to be given. 
There are no hard and fast rules for this. In the present case, 
the years of the mortgage bonds, the amounts of the principal 
covered by those bonds, their numbers in the registration office 
and also the fact that those amounts carry interest and com- 
pound interest as per stipulations in the bond have all been 
noted. Any man of ordinary prudence could easily conjecture 
the probable amount of these encumbrances and that is fairly 
adequate information which would serve a useful purpose. It 
may be that even if a mechanical calculation of interest is made 
and the amount set forth therein, there is the risk of such an 
amount being found to be incorrect. Part payments of inte- 
rest may have been made and even if the decree-holder chooses 
to give his own estimate of the probable amount due, its cor- 
rectness may be open to question by the mortgagors or the 
mortgagee. So it cannot be reasonably contended that the 
information as to the encumbrance given in the sale proclama- 
tion is in any way inadequate. In the case reported in Lacker- 
steen v. Rostan! relied on by the appellant’s advocate all that 
was noted in the sale proclamation was the existence of a 
mortgage without any further particulars. Such is not the case 
here. The second objection is that the upset price which was 
fixed at Rs. 2,000 was too low. It must be noted that that 
upset price refers only to the equity of redemption, the 
properties themselves being heavily encumbered. We have the 
significant fact that though the upset price was fixed at 
Rs. 2,000, the price actually fetched at the sale was Rs. 6,000. 


1. (1880) L L. R. 7 Cal. 32 at 34. 
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That being so, can it be said that the lowness of the upset 
price, even assuming this to be so, was in any way contributory 
to the misleading of the bidders in guessing the real value? 
Beyond the ipsi disit of the 1st defendant himself who says 
that the gross value of the properties would be two lakhs, there 
is no evidence to corroborate the objection that the price fetched 
at the Court-sale is grossly inadequate. f 

The defendants have failed to prove any material irregu- 
larities and much less substantial injury .as the result of the 
material irregularities. We therefore think that the order of 
the Lower Court is correct and dismiss the appeal with costs. 

S. R. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
PaKxeENHAaMm WALSH. 


Thirumala Chettiar X .. Petitioner 
v. 
Chellam Pillai .. Respondent. 


Certiorari—Judicial proceeding—Case of disputed election under 
Madras Local Boards Act (XI of 1930)—Order of Election Commissioner 
—Interference by Higk Couri. 


An Election Commissioner deciding a case of disputed election under 
the Madras Local Boards Act exercises judicial functions and it is compe- 
tent for the High Court to issue a writ of certiorari against his order. 


Writ refused under the circumstances of the case. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to issue an order calling for the 
records in O. P. No. 72 of 1932 on the file of the Court of the 
District Munsif of Afthbasamudram and directing the issue of 
a writ of certiorari vacating the order of the said Court of the 
District Munsif of Ambasamudram acting as Election Commis- 
sioner, dated the 19th day of July, 1933 and passed in the said 
O. P. No. 72 of 1932 declaring the election of the petitioner 
herein void and directing a re-election in the said O. P. No. 72 
of 1932 on his file. 


B. Sitarama Rao and T. Nallastvam Pillai for petitioner. 
T. M. Krishnaswams Atyar and K. V. Ramachandra Aiyar 
for respondent. 


* C, M. P. No. 3918 of 1933. 30th November, 1933. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 469 


The judgment of the Court was delivered by 

Curgenven, J.—This is an application for a Writ of 
Certiorari to vacate the order of the District Munsif of 
Ambasamudram as Election Commissioner in O. P. No. 72 
of 1932 on his file. The order declared the election of the 
Petitioner void and directed a re-election. 


We have heard some argument as to whether a Writ of 
Certiorars lies against the order of an Election Commissioner. 
Mr. T. M. Krishnaswami Aiyar has scarcely contested that on 
all ordinary principles such a Writ would lie, the test of course 
being whether the officer against whose proceeding it is directed 
was acting in a judicial capacity. A construction of that phrase 
which we think we may adopt here has been given by Scrutton, 
L. J. in Rex v. The London County Councili, where he says: 


“Jt is enough if the tribunal in question is exercising, after hearing 
evidence, judicial functions in the sense that it has to decide on evidence 
between a proposal and an opposition.” 


In the present case it is clear that the tribunal was exercising 
functions of a judicial character and indeed by R. 6 of the 
Local Board Rules for the decision of disputes it is provided 
that every election petition shall be enquired into as nearly as 
may be in accordance with the procedure applicable under the 
Code of Civil Procedure, 1908, to the trial of suits. The only 
case decided on this point is a decision of Bardswell, J. in 
Shanmuga Mudaliar v. Subbaraya Mudaliar§. But the learned 
Judge was not there called upon to discuss whether a Writ 
would lie. 


A more specific objection has been raised that the amended 
R. 1 (3) of the Local Board Rules has been so framed as 
intentionally to exclude the jurisdictiowof this Court to issue a 
Writ. What appears to have happened is that the Full Bench 
ruling in Parthasaradhi Naidu v. Koteswara Rao3 held that an 
Election Commissioner was not a persona designata but a Court, 
so that the ordinary revisional procedure of this Court would 
have application. The amendment was evidently designed to 
exclude that jurisdiction. But it has had no effect in altering 
the character of the inquiry which the Election Commissioner 
has to undertake or in making it any the less a proceeding of a 
judicial character. And we think it is not arguable that the 


1. (1931) 2 K. B. 215. 2. (1932) 63 M. L. J. 932 
3. (1923) I. L. R. 47 Mad. 369: 46 M. L. J. 201 (F. B.) 
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Legislature can directly or indirectly deprive this Court of the 
jurisdictional powers which it has in the case of all such judicial 
proceedings, or indeed that any such result was contemplated 
by the amendment. Accordingly we think that a Writ will lie 
in a case of this character. 

It is not to be disputed however that it is of a purely 
discretionary character and only to be resorted to where the 
merits of the case call for it. We can find no such merits in 
the present instance. The first point raised is that the petition 
was presented not directly to the District Munsif in his capacity 
as Election Commissioner but to his Head Clerk. The rule 
certainly says that it shall be presented to the Election Commis- 
sioner but it does not, like for instance the Civil Procedure 
Code in the case of a plaint, require any intermediary for this 
purpose to be specially appointed by the Officer. There is no 
question that in the present case the petition reached the hands 
it was intended for and we think that the rule was sufficiently 
complied with by so presenting it and that it would be too strict 
a construction to require that it should be placed in the hands 
of the District Munsif himself. The objection that the deposit 
of Rs. 25, which has to be made with the application, was not 
so made appears to be without any foundation because we find 
that it was tendered on the date of presentation, 11th June, and 
accepted on that date. It is lastly said that the learned Election 
Commissioner has not recorded a definite finding upon the 
question whether the Petitioner committed an offence described 
in R. 10 of the rules, vis., that he should have committed or 
abetted the commission of any election offence falling under 
S. 58 of the Act. The finding appears to be that in the case of 
three voters the present*Petitioner stated to the Polling Officer 
that they were the real voters and this was found to be untrue, 
and the cases were found to be cases of false personation. The 
learned District Munsif has not stated this in very clear 
language but that undoubtedly is the finding at which he has 
arrived and we cannot interfere with it. 

The application is accordingly dismissed with costs. Vakil’s 
fee Rs. 100. 

B. V. V. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prausent:—Mr. Justice CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Tulasi Ammal .. Petitionert (Appellant 
in Appeal No. 18 of 
1928 on the file of the 


High Court) 
v 


Danalakshmi Ammdl and others .. Respondents (1st Res- 
pondent and nilin do.). 


Criminal Procedure Code (V of 1898), Ss. 476 and 195 (1) (b)—Suit to 
enforce registraiton of a document—Depositions made before Registrar— 


Document on appeal found to bea forgery—Complaint by Couri if, and 
against whom, necessary. 


Joa suit to enforce registration of a deed of settlement, the trial Court 
passed a decree, relying mainly on the evidence given before the District 
Registrar. On appeal, however, the document was discovered to be a forgery. 
On an application for a complaint under S. 476 of the Criminal Procedure 
Code, : 


Held, that (f) as the depositions were given—not before the Civil Court— 
but before the Registrar who was not includedin the term “Court,” and there 
was no reason to suppose that the primary purpose of that forgery was its 
production in Court, cL (b) of S. 195 (1) was not applicable to the writer and 
attestors of the document; (#1) as they were not parties to the proceeding, cL 
(c) was not applicable and so a complaint by the Court was unnecessary; 
(if) as against the plaintiff who had deposed in Court in support of the 
deed, 2 complaint shonld be made. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to direct 
that a complaint be filed against the Ist respondent and the 
other persons concerned in respect of the offences which appear 
to have been committed by them, namely, the concoction of the 
settlement deed and its use in Court as evidence as well as the 
evidence adduced in support thereof in Appeal No. 18 of 1928 
preferred to the High Court against the decree of the Court of 
the Sub-Judge of Tanjore in O. S. No. 21 of 1926. 

"K. Destkachart for petitioner. 


K. Bhashyam Aiyangar and T. R. Srinivasan for respond- 
ents. i 


The Court made the following 


OrDER. Curgenven, J—This is an application to this 
Court to exercise its power under S. 476 of the Code of Criminal 
Procedure to make a complaint in respect of the alleged fabri- 
cation of a certain document. In A. S. No. 18 of 1928 a 


C. M. P. No. 3539 of 1933. 3rd November, 1933. 


Tulasi 


Danalakshmi 
Ammal. 


` ven, J. 
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settlement deed, Exhibit B, figured as having been executed by 
one Govindaswami Naidu. The document bore the alleged 
signature of Govindaswami in seven places and it appeared to 
have been attested by five persons and to have been written by 
a sixth person. The suit out of which the appeal arose was to 
enforce registration of this document and the plaintiff (now Ist 
respondent) was Govindaswami’s second wife and a substantial 
beneficiary under the settlement deed, much to the prejudice of 
the first wife who was the Ist defendant imthe suit. Proceed- 
ings had taken place before the District Registrar, who had 
refused to register this document on the ground that its genuine- 
ness was not established. The trial Court passed a decree 
directing that the settlement deed should be registered, relying 
upon a considerable amount of evidence given before the 
District Registrar and filed in the Civil Court instead of by 
fresh examination of the witnesses to prove execution by 
Govindaswami. When the case came before this Court it was 
discovered, as the judgment will be found to state, that each of 
the seven signatures could be ascribed to tracing from one or 
another of three signatures in another document, an adoption 
deed Ex. A. The conclusion was accordingly reached that the 
document must be a forgery and the appeal was allowed and 
the suit dismissed. 


In this application we may deal first with the position of the 
writer and attestors. S. 476, Criminal Procedure Code, deals 
with offences referred to in S. 195, sub-S. (1), cl. (b) or cl. (c) 
‘which appear to have been committed in or in relation to 
a proceeding in that Court,” t.e., the Court whose sanction is 
sought. Turning then to S. 195 (1) and dealing with sub- 
cl. (b), the offence so far.as the attestors are concerned would 
fall under S. 193, Indian Penal Code, vig., either giving false 
evidence in a judicial proceeding or, it is suggested, fabricating 
false evidence for the purpose of being used in any stage of 
judicial proceeding. So far as the former offence is concerned 
the objection has been raised that the depositions in question 
were given not before the Civil Court at all but before the 


‘Registrar in the course of his enquiry, and that under sub-S. (2) 


of S. 195 the term “Court” as employed in that section does not 
include a Registrar under Indian Registration Act, 1877. 
Accordingly the qualification which sub-clause (b) contains that 
such offence must be alleged to have been committed in or in 
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relation to any proceeding in any Court has no application, with 
the result that the matter is not sueh as this Court would be 
justified in making a complaint of under S. 476, Criminal Pro- 
cedure Code. Similarly with regard to fabricating false 
evidence, S. 193 of the Penal Code itself requires that the false 
evidence should be fabricated for the purpose of being used in 
any stage of judicial proceeding, and the corresponding qualifi- 
cation in sub-clause (b) requires that the fabrication must be 
with a view to the production of the-document in Court.’ There 
is no reason to suppose that the primary purpose of the forgery’ 
of the document was production in Court or that - it would 
necessarily be produced in Court at all. ee 4 


There remains sub-S. (c) of S. 195, which deals with ‘the 
act of forgery or using as genuine a forged document: 
Attached to this is the qualification that the offence, whichever 
it is, must be alleged to have been committed by a party to the 
proceeding before the Court and it has been held in a series of 
cases which one of us has summarised in Ponnuswami Udayar 
In rel that the languages of S. 195 must be read in conjunction 
with the terms of S. 476, so that it is only in ‘the case of 
offences committed by a party to the proceeding that the Court 
should take action under the latter section. The consequence, 
therefore, is that without expressing any view.as to the merits 
of the application against these persons—the-writer and the 
attestors of the document—-we must find thatthe intervention 
of the Court is unnecessary for their prosecution . for.the offences 
specified. 


There remains the case of the plaintif i in the suit, who is 
the second widow and the 1st respondest here. This lady took 
no physical part in the preparation of the document and the 
action imputed to her is that in. the first place she produced or 
caused to be produced in Court the forged document, and there- 
by committed an offence under S. 471, LP.C., by using it as 
genuine, and in the second place that she gave false evidence in 
support of ifs genuineness. As regards the former charge it 
has been said that an application was made to the Registrar to 
register the document. It was doubtless produced before him 
and impounded and at the instance of the plaintif in the sub. 
‘séquent suit produced before the Court. We think that a prima 


1. (1928) 28 L. W. 769. del 
R—60 
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facie case under S. 471, 1.P.C., dependent of course upon proof 
of the falseness of the document, is made out upon these 
grounds. 

As regards the offence of giving false evidence, an offence 
under S. 193, I. P. C., this lady’s position was different from 
that of the other witnesses because she was examined in the 
civil suit on commission. The same difficulty that arises with 
regard to the others therefore under the terms of sub-sec- 
tion (b) does not exist in her case. When so examined she 
deposed as follows :— 

“Before the death of my husband, he executed a settlement deed in my 
favour. He wrote the deed of settlement in this house at the northern hall. 
I know when it was written. I was at the doorway leading from the hall to 
the inner room ten feet off. I saw him signing it (Exhibit B, settlement deed, 
dated 26th October, 1925, opened from the sealed cover in the presence of 
the parties and their vakils). He affixed his signature to Exhibit B. He 
executed it 4 or 5 days prior to his death. The day was Monday. He 


directed me to bring money for stamp paper for the document. I brought 
the cash box and placed it with him. He took out money therefrom and 


- gave it. On the day when the settlement deed was written he was in posses- 


sion of sound mind and powers of disposition. He was ailing from fever. 
He was ailing from fever for 10 or 15 days.” 


It has been urged that the interest of justice do not require 
that we should make a complaint in the case of the 1st respond- 
ent and in an affidavit it has been alleged that some improper 
pressure has been placed upon her by the other side by 
threatening these proceedings in order to induce an unfair 
division of the property. This, if true, is regrettable but at the 
same time it cannot conclusively decide whether this is a fit case 
or not for us to take action under the section. The forgery, if 
true, was of an iniquitous kind because it was designed to 
defraud one widow in the interests of the other, who was not 
merely a co-wife but algo her niece. The means adopted to this 
end were so ingenious as to induce the Court of first instance 
actually to give a decree. In these circumstances we think that 
it is expedient in the interests of justice that a complaint should 
be made against the 1st respondent in the terms indicated above 
to the Sub-Divisional Magistrate, Tanjore. Under the proviso 
to sub-S. (1) of S. 476, Criminal Procedure Code, we appoint 
the Deputy Registrar, Appellate Side, to make the complaint. 
The settlement deed, Exhibit B in the appeal and the adoption 
deed, Exhibit A and another document, vis., a plaint containing 
‘the admitted signature of Goyiddas wani, Exhibit L, will be 
forwarded with the complaint. 


S.R. Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—MR. Justice SuUNDARAM CHETTY AND MR. 

Justice PAKENHAM WALSH. 

` The South Kanara Central Co-operative Bank, 

Ltd., by its Secretary G. Venugopala Rao .. <Appellani* 


(Petstioner) 
v 


The Chikumudnur Co-operative Society, Ltd., 
No. 1759, by its President, B. Narasinga Rai 
and another .. Respondents 
l _ (Respondents). 


Co-operative Societies Act (II of 1912), Ss.4 and 44—Decree agatmst 
Co-operative Society—E-xecution ayatnst shareholders or individual mem- 
bers—Permissibality. 


Where a decree is passed against a Co-operative Society as a corporate 
body the decree-holder cannot pursue his remedy in execution against the 
shareholders or members of the Society in their individual capacity. 


Harikar Prasad v. Bansi Missir, (1931) IL.R. 11 Pat. 174 (F. B.), 
followed. 


Kuppw Govinda Cheity v. Secretary, Co-operative Central Bank, 
Conjeevaram, 1932 M. W. N. 18, not followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Coimbatore, dated the 8th day of February, 1930 and 
passed in E. P. No. 225 of 1929 in Claim No. 183 of 1927-28 
on the file of the Court of the Deputy Registrar of Co-operative 
Societies, Coimbatore. 

The Government Pleader (P. Venkaiaramana Rao), 
V. Ramadoss and K. Subba Rao for appellant. 

Respondents were unrepresented. 

The Court delivered the following 

JupcmMent.—The decree-holder in Claim No. 183 of 1927- 
28 on the file of the Deputy Registrar of Co-operative Societies, 
Coimbatore, put in an execution petition praying to recover 
Rs. 5,407-8-8 by arrest of 2nd defendant and by attachment of 
his movable and immovable properties. The decree was against 
Chikumudnur Co-operative Society No. 1759 represented by 
(1) its President, B. Narasinga Rai, and (2) the said 
B. Narasinga Rai. The Lower Court refused execution on 
the ground that the decree is against the Co-operative Society 
as a corporate body and not against the shareholders or 
members of the Society in their individual capacity. Against 
this order the present appeal has been filed. 


*C. M. A. No. 304 of 1930. 16th October, 1933, 


Co-operative 
Bank, Ltd. 


muodnur 
Co-operative 
Society, Ltd. 
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The respondent is not represented. ‘The learned Advocate 
for the appellant quotes Kuppu Govinda Chetty. v, Secretary, 
Co-operative Central Bank, Conjeevarami. That ruling is in his 
favour though the point was hardly discussed and seems almost 
to have been considered as incontrovertible. ‘He has. however 
with great fairness pointed out to us a Full Bench ruling in 
Harihar Prasad v. Bansi Missir3 in which the matter is most 
elaborately discussed and it is held that the individual lability 
of members of a corporation does not arise until the stage of 
winding up is reached. In that case the defendant was a village 
Co-operative Society registered under the Act of 1912, and 
having members with unlimited liability., The first part of the 
argument in that case is founded on general ~principles. ‘It is 
pointed out that the effect of incorporating a number of persons 
into a body corporate is to make that body corporate a separate 
legal entity or persona, and the remarks of Justice Cave in In 
re Sheffield and South Yorkshire Permanent Building Societys 
to the following effect are quoted: 


“ A corporation is a legal persona just as much as an individual; and, if 
a man trusts a corporation, he trusts that legal persona, and must look to its 
assets for payment: he can only call upon individual members to contribute i in 
case the Act or charter has so provided.” 


Then the learned Judges say that this was conceded, but 


that the learned Government Pleader contended that tlie provi- 


sions of the Act are such as to take it out of the ordinary rule 

of law and for this réliance was placed upon S. 4, sub-sec. (2). 

The learned Judges’ in considering this objection remark: ` ` 
“At Common Law the Crown could create a body corporate under its 


prerogative but the Crown had no power to create a corporation and at the 
game time to render its members liable for its debts.” 


This they support ly the authority of Lord slice Lindley 
in Elve v. Boyton4 of the creation of such a liability under 
statute. They. quote one instance 6 Geo. 4, c. 91. They 
then proceed to point out that the Act of 7 and 8 Vic., c. 110, 
S. 25 is an important piece of legislation on the point. “After 
providing for the existence of bodies corporate under the Act, 
it provides that ‘such, Company shall continue incorporate until 
it is dissolved . . >. . . but not so as in any way to 
restrict the liability of any of the shareholders under. any 
judgment ..... which shall be obtained against such 





1. 1932 M. W. N. 18. 2. (1931) I. L. R. 11 Pat. 174 (F. B.). 
a. 3. (1889) 22 Q. B. D. 470. 4. (1891) 1 Ch. D. 501 at 507.. 
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Company or any members thereof in any action . . . . but 
every member of the Company shall continue to be liable as if 
the said Company had not been incorporated’ ”. This provision as 
to the liability to execution against a member was omitted not 
only in the later Companies Act in England but in the Companies 
Act of India of 1882 and the later Companies Act of 1913. 
Then they proceed to remark that “ under the present Statute 
Law it is conceded that no execution can levy against individual 
members, and this state of affairs has been brought about not 
by any provision in any Statute relating to corporations but by 
the mere omission of any provision to the effect that a judgment- 
creditor or decree-holder may execute against a member of a 
body corporate”. They then say that the same principles apply 
to Sodieties incorporated under the Co-operative Societies Act 
and quote Lord Lindley in the 6th Edition of his book on 
Companies at page 1229. While speaking of an Industrial Pro- 
vident Society spoken of as the Co-operative Societies in 
England, he states that 


“ As in the case of Companies registered under the Companies Act, 1862, 
so in the case of Societies registered under the Act now in question, the 
members are not liable to have execution issued against them in respect of 
judgments obtained against the Soctety. o The members can only be reached 
individually by the process of winding-up.” 

The learned Judges then proceed to consider S. 4 of the 
Co-operative Societies Act and again they quote Lord Lindley 
at p. 363 of his work on Companies in dealing with Com- 
pauies with unlimited liability: 


“Tf the Company is not registered with limited liability the members are 
liable to the full amount of the Company's debts and engagenients, whatever 
that may be. The liability, however, is a lability to contribute with others 
and such liability can only be enforced npon the winding up and no execution 
can proceed against a member.” 


They reject the argument, of the learned Government 
Pleader ‘on what he deemed to be the policy of the Act and say 
that the short answer to that is that the Act has provided a 
method and that method must be adopted by any ‘creditor 
excepting the Crown in which case an exception appears to have 
been made in S. 44. After dealing with R. 13, Ss. 18 and 39 
they point out that S. 44 is a complete answer to the whole 
argument. S. 44 allows the Government, in cases where there 
are sums due to it from a registered society or from an officer or 
member, or past member, to recover such sums, first from the 
property of the Society, secondly in the case of a Society of 
which the liability of the members is limited, from the members 


Co-operative 
Society, Lid. 
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subject to the limit of their liability, and thirdly in the case of 
other Societies fromthe members. They point out that this is 
an exception in favour of the Government and if indeed it is an 
exception in favour of the Crown then the rule to which it is 
an exception must be contrary to the exception, the rule being 
that a creditor cannot recover from the member of the Society. 
They then state that 

“Tt is common sense and a rule of Common Law that a judgment 
against one person (and a Co-operative Society is a legal persona) cannot be 
executed against another (see Lindley, p. 390). There is no method in the 


Civil Procedure Code by which the judgment could be executed against any 
other person than the Society.” 


They then point out that 
“Under the rules of the Supreme Court in England provision is made 
under O. 42, R. 23 for execution where a party is entitled to execution 
against any of the shareholders of the Joint Stock Company in a judgment 
recorded against such Company.” 

This rule under the Judicature Act was in substitution 
for the method of proceeding by way of a writ of Scire Factas 
under which a judgment-creditor could pursue his remedy 
against a member of the Company where the Act incorporating 
the Company allowed him to do so, suchas in the cases under 
7 and 8 Vic. c. 110, S. 25. There is no similar provision in 
the Civil Procedure Code in India, and indeed there is no 
Statute which allows a decree-holder against a registered Society 
or other body.corporate to pursue his remedy in execution 
against a member. 


As noted above the matter was hardly discussed in Kuppu 
Govinda Chetty v. Secretary, Co-operative Central Bank, 
Conjeevaraml, We have no hesitation in following the Full 
Bench decision in H&rthar Prasad v. Bansi Missir’, which has 
been brought to our notice by the learned Advocate for the 
appellant, since the other side is not represented. We find also 
that in Madras the Co-operative Societies Act, S. 4 has been 
amended subsequent to the judgment of the Patna High Court 
and probably as a result of it. We are not called upon to say 
whether the view that each member can be proceeded against 
individually before liquidation has been definitely negatived by 
the amendment though it may be argued that this follows by 
implication. The said amendment was not in force at the date 
of the execution petition and it is therefore unnecessary to 
fee it ad eae ae ees meee eS 


“1. 1932 M. W. N. 18. 2. (1931) I. L. R, 11 Pat. 174 (F.B.). 
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discuss its exact scope. In the result the order of the Lower 
Court is confirmed and the appeal dismissed. No costs. 


B. V. V. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT:—-Lorp THANKERTON, SiR Joun WALLIS AND 
Sm GEORGE LOWNDES. 


The Baraboni Coal Concern, Limited .. Appellants* 
v. 
Deba Prasanna Mukherjee and another .. Respondents. 


Limitation Act (IX of 1908), Art. 132—Royalty charged upon leasehold 
broperty—Limitation for recovery of. 


Semble: A suit to recover royalties charged upon leasehold premises is 
subject to 12 years’ limitation period (Art. 132, Limitation Act). 


Appeal No. 86 of 1932 from a decree of the High Court, 
Calcutta, dated the 21st January, 1931, which varied a decree 
of the Subordinate Judge of Asansol, dated the 31st July, 1928. 

The appeal raised questions of construction of the various 
documents recited in the Board’s judgment. 

Upjohn, K. C. and M. R. Jardine for appellant company. 

Dunne, K. C. and S. Hyam for 1st respondent. 

Vere Mocketi for 2nd respondent. 

15th January, 1934. Their Lordships’ judgment was 
delivered by , 

Siz Grorce LownDdes.—This appeal is concerned with the 
rights of the parties in a ,4,th share of certain coal-bearing lands 
known as Mauza Monaharbahal. The transactions out of which 
the litigation arises are complicated,eand bring in at different 
stages other properties and interests with which the appeal is 
not concerned. They are referred to in detail in the judgments 
below, but it will be sufficient for the judgment of the Board 
to confine the narration to the th share of Monaharbahal. 

The 2nd respondent is the present owner of the Searsole 
estate, in which the said share is comprised. On the 10th August, 
1908, his predecessors in title executed a deed in favour of 
Mukhunda Lal Laik, by which they demised the said share to 
him on a 999 years’ lease for coal-mining purposes, upon certain 


*P. C. Appeal No. 86 of 1932, 15th January, 1934. - 


Bengal Appeal No. 38 of 1931. 


Sir George 
Lowndes, 





Sir George 
Lowndes, 
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terms and conditions including the payment of royalties at 
varying rates which were charged upon the leasehold interest. 
By the same deed the lessors, in consideration of the sum of 
Rs. 1,00,000 advanced to them by the lessee, mortgaged the 
demised premises to him to secure repayment of this advance 
with interest. 

Mukhunda Lal Laik was in this transaction admittedly 
acting on behalf of the firm of Laik Banerjee & Co., in which 
he and certain other persons were partners. It will be convenient 
hereafter to refer to them collectively as the Laiks. 

By another Bengali deed of a date equivalent to the 20th 
May, 1909, the Laiks mortgaged their interests under the former 
deed to Tara Prasanna, the father of the Ist respondent, to 
secure repayment of Rs. 2,00,000 advanced to them by Tara 
Prasanna. 

In 1911 Tara Prasanna instituted a suit against the Laiks 
for realization of the moneys due under the 1909 mortgage. A 
preliminary mortgage decree was passed in the same year and 
some time in 1912 a final decree for sale. 

In the meantime some of the Laik partnérs had been 
adjudicated insolvents, and the Official Assignee of Bengal was 
brought on the record of the suit in their place. Tara Prasanna. 
then took proceedings in execution to enforce his decree. The 
Official Assignee resisted the sale, and being dissatisfied with 
the order of the executing Court, appealed. 

In November, 1913, during the pendency of the appeal, an 
agreement was made, in which all the parties interested 
(including Tara Prasanna) joined, for the sale of the Laiks 
leasehold interest to the appellant company for the sum of 
Rs. 1,00,000, to be paid to Tara Prasanna in reduction of his 
mortgage claim.. This sum was duly deposited with the Official 
Assignee, and the company was in April, 1914, put in possession 
of the property. The formal completion of this transaction was 
delayed for some time by the death of Tara Prasanna, whose 
interests devolved upon his son, the Ist respondent, then a 
minor. Eventually, however, the Official Assignee’s appeal was 
compromised on the terms of the agreement with the sanction 
of the Court; the money was paid over to the guardian of the 
minor; and on the 22nd June, 1917, an assignment of the 
leasehold premises to the company was executed by all the 
parties concerned. It is admitted that by the terms of this 
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document the property so assigned was: freed from all claims 
under the 1909 mortgage, but that the company took subject to 
the covenants by the Laiks for payment of the royalties and to 
the other conditions of the original lease, the assignment and 
the corresponding liabilities of the company taking effect as 
Írom the 1st April, 1914. 


Execution proceedings were then resumed under the decree 
in Tara Prasanna’s suit, the first respondent being substituted 
as his representative, and on the 9th February, 1920, the right, 
title and interest of the Laiks in the mortgage of 1908 was 
brought to sale and purchased by the frst respondent for 
Rs. 1,10,000. 


On the 31st March, 1922, the suit out of which the present 
appeal arises was instituted by the mother and guardian of the 
first respondent in the Court of the Subordinate Judge of 
Asansol. The deféndants were (1) the second respondent and 
his mother (since deceased), as representing the mortgagors, 
the claim against them being the ordinary mortgage decree, and 
(2) the appellant company, against whom an alternative claim 
was made under the following circumstances. 


The company were, as above stated, liable for the royalties 
reserved by the lease of which they were the assignees. It is not 
alleged that they had attorned to the first respondent, and there- 
fore their liability would be prima facie to pay the sums due in 
this respect to their lessor, #.¢., the second respondent. But by 
the terms of the deed of 1908 the royalties, which were charged 
on the leasehold premises, were made part of the mortgage 
security, and the following provision was incorporated in the 
mortgage part of the deed :— . 

** And it is hereby expressly agreed by and between the parties hereto 
that the moneys hereby secuied shall be primarily payable out of the rents 
and royalties hereby transferred and charged and for that purpose so long 
as any money shall remain due and owing on the security of these presents 
to the Transferee” (meaning the Laiks) “he the Transferee shall be at liberty 
to appropriate or recover and receive the said rents and royalties payable by 
him to . . . the owners” (meaning the mortgagors) “as and when they shall 
become due in respect of the said principal money and in the next place of 
the said principal money for the time being due on the security of these 
presents.” 

So long as the Laiks were both lessees and mortgagees this 
provision meant no more than that royalties were to be set off 
against this mortgage debt, but when the lease became vested 
in the company and the mortgage rights in the first respondent, 

R—61 
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the position was altogether different and the meaning and effect 
of the clause became of importance. 


Prior to the institution of the suit now under appeal neither 
the first nor the second respondent seems to have taken any step 
to obtain payment from the company, each apparently holding 
that it was the duty of the other to do so, with the result that 
the company had paid neither of them. After the institution of 
the suit a Receiver was appointed, who collected some Rs. 65,000 
from the company, which was held to the credit of the suit, but 
there was a sum of Rs. 31,500 outstanding which the company 
alleged they had paid to an agent of the parties—an allegation 
which was disproved in the suit and is no longer maintained. 


The dispute between the respondents as to the collection 
of the royalties was the reason for joining the company as a 
defendant to the first respondent’s suit., In his plaint he sub- 
mitted that under the clause of the 1908 deed set out above it 
was optional with him, as representing the mortgagee, and not 
obligatory upon him, to recover and appropriate the royalties 
payable by the lessecs, and that inasmuch as he had not in fact 
made any such recoveries, he was entitled to a decree against 
the second respondent as his mortgagor for the full amount of 
principal and interest outstanding under the mortgage, which he 
alleged to be Rs. 1,85,139-1-6, and this was the main prayer of 
his plaint. But in case the Court should hold that the clause in 
question was obligatory upon him, he asked, in the alternative, 
for an account against the company of the moneys due from 
them as lessees and a decree against them for the amount found 
due, and that the same might be declared a first charge on their 
leasehold and realised by the sale thereof. 


The second respondent (the mortgagor) by his written 
statement joined issue with the plaintiff on the construction of 
the clause in question, which he asserted was obligatory and not 
optional. He said that neither he nor his predecessors in title 
had ever made any demand for the royalties in question, and 
be claimed that the plaintiff could not recover anything from 
him under the mortgage whether by way of principal or interest 
without giving credit for them in full. 

The company’s defence is perhaps now of little importance. 
They denied that the plaintiff had any cause of action against 
them, asserted that they had always been ready and willing to 
pay the royalties to either mortgagor or mortgagee, but that 
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neither of them would receive payment, and alleged that they 
had paid the Rs. 31,500 above referred to. 


The Subordinate Judge by his judgment held that there 
was no obligation upon the plaintiff (the first respondent) to 
collect the royalties and gave him a preliminary decree against 
the second respondent, dated the 31st July, 1928, for the full 
amount due under the mortgage, which he ascertained at 
Rs. 1,50,734-7-2, after allowing for interest and costs and 
crediting the Rs. 65,047-6-9 collected by the Receiver, which 
was directed to be paid to the plaintiff. No relief was granted 
against the company, nor were they awarded costs. The decree 
was strictly in accordance with the main prayer of the plaint, 
and the plaintiff was evidently content, as he did not appeal 
against it, and in due course applied for a final decree for sale, 
which was passed on the 25th February, 1929, and followed the 
same lines. 


The property to be sold under the preliminary decree was 
described in a schedule as “ All that undivided five-sixteenths 
parts or shares of and in the mausah land and hereditaments 
called or known as Mouzah Monaharbahal,” followed by details 
of location, area and boundaries. It did not in terms save the 
leasehold interest of the company, as it should have done in 
accordance with the terms of the assignment of the 22nd June, 
1917. 


The company appealed to the High Court against the decree 
of the Subordinate Judge, formulating no less than thirty-five 
grounds of objection, but the only contention that appears to 
have been urged on their behalf at the hearing of their appeal 
was that the sale of the mortgaged property should have been 
made specifically subject to their leasehold interest. This was 
conceded at once by Counsel for the first respondent, and their 
Lordships have little doubt that if this had been the only 
objection taken to the decree the slip could have been put right 
without resort to the Appellate Court. The real grievance of 
the company seems to have been the finding of the Subordinate 
Judge as to the non-payment of the Rs. 31,500, but this, though 
occupying a prominent place in the company’s thirty-five grounds 
of appeal, was not even argued in the High Court. 

The second respondent (the mortgagor) also appealed 
against the decree, and cross-objections were filed by the first 
respondent to his appeal. The second respondent supported the 
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contention of the company as to the payment of the Rs..31,500: 
he contended that the first respondent was responsible for the 
collection of the royalties, and was bound to give credit for 
them in full in the mortgage account. He also pointed out that 
there was an error in the calculations of the Subordinate Judge 
and that the sum due under the mortgage should have been 
found to be less by Rs. 12,000 than the decretal amount. This 
again was at once admitted by the first respondent, and could, 
their Lordships think, have been corrected by the Subordinate 
Judge. 

The cross-objections of the first respondent may be dis- 

regarded. They raised no contention against the company, and 
no order was made upon them in the High Court. 
*> The only substantial question, in their Lordships’ opinion, 
for determination upon the appeal was whether the Subordinate 
Judge had rightly construed the clause in the 1908 mortgage 
which has been set out above—in other words, whether the first 
respondent as mortgagee was liable for the unrealized part of 
the royalties, t.e., the Rs. 31,500, and was bound to give credit 
for it to the second tespondent. 

The judgment of the High Court was delivered by the Chief 
Justice, his learned colleague merely concurring. On the 
question just referred to he seems to have agreed with the 
Subordinate Judge, and to have held (as their Lordships read 
his judgment) that the first respondent was not bound to collect 
the royalties due from the company, and this is, in their 
Lordships’ view, the proper construction of the clause—indeed, 
it has not been disputed by Counsel for the first respondent. 

Under these circumgtances the result should have been, in 
their Lordships’ opinion, the affirmance of the Subordinate 
Judge’s decree subject only to correction of the two admitted 
slips above referred to. Upon the finding of the Court the 
second respondent was clearly liable to the first respondent for 
the full mortgage debt, as claimed by the plaint. 

The learned Chief Justice, however, was impressed by the 
hardship which such a result would impose on the second 
respondent, who, he said, would be left with only a time-barred 
claim against the company. He thought the proper course, 
therefore, was to give the first respondent a decree for the 
Rs.- 31,500 against the company, and to allow the second 
respondent credit for this sum in the mortgage account, and he 
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found it sufficient to justify this course, that the first respondent 
did not object. He also ordered the company to pay the costs 
of both appeals. 

It is against a decree in iiae terms that five present appeal 
is.brought by the company, and their Taupe think that it 
must succeed. 

. The first respondent had sige for, and had clearly elected 
to take, a decree on the mortgage against his mortgagor, the 
second respondent, and both Courts had held him entitled to it. 
He had merely sought to hold the company liable in the event of 
his failing against the second respondent. The decree made by 
the High Court would only have been justified if the one 
material point in the second respondent’s appeal had been 
decided in his favour, but it was not. If the second respondent’s 
claim against the company was time-barred, it was rather his 
fault than his misfortune, as he had never made any attempt to 
recover the royalties from the company, and had from the 
outset disclaimed all liability.in connection with them. 

. But with all respect to the learned Chief Justice, their 
bodan cannot think that he was entitled to assume ihat the 
claim was barred. No question as to this had been raised or 
considered in the case. No part of the royalties can have been 
due from the company till some time after April, 1914: they 
were clearly charged upon the leasehold, which would allow 
12 years for their recovery: the suit was filed in 1922, and 
before any conclusion could be arrived at with regard to limita- 
tion, it would have to be considered whether the written state- 
ment of ‘the company and the correspondence between the parties 
did not contain a sufficient acknowledgment of the debt to save 
the operation of the Limitation Act. Their Lordships offer no 
opinion upon these questions, which have not been argued 
before them: they only desire to point out that it is by no means 
certain that the Subordinate Judge’s decree imposed any undue 
hardship upon the second respondent. 

Nor can their Lordships see any justification for saddling 
the company with the second respondent’s costs of the appeals. 
So far as the company’s appeal was concerned they had 
succeeded, though on a point which their Lordships think might 
well have been settled without an appeal. So far as the second 
respondent's appeal was concerned, he had failed upon the main 
questjon in dispute, and the only point upon which he -had 
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succeeded, vis., the miscalculation of the mortgage debt clearly 
did not affect the company. 

For these reasons their Lordships think that the appeal 
should be allowed, the decree of the High Court set aside, and 
the decree of the Subordinate Judge restored, subject to the 
modifications referred to above, vig., (1) that the amount found 
thereby to be due by the second respondent be reduced by 
Rs. 12,000, and (2) that the sale of the mortgaged property be 
made subject to the leasehold interest of the appellant company, 
in the five-sixteenths share of the Mouzah Monaharbahal. The 
appellant company should have their costs of this appeal from 
the respondents. There should, their Lordships think, be no 
order as to costs in the High Court, and any costs incurred 
there which have been paid should be returned. They will 
humbly advise His Majesty to this effect. 

Solicitors for appellants: Oswald Hickson Collier & Co. 

Solicitors for Ist respondent: Barrow, Rogers and Neviil. 

Solicitors for 2nd respondent: W. W. Box & Co. 

K. J. R. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—-MR. Justice MapHavan Nar. 
Byya Reddi .. Appellani* (Decree-holder 
—Plaintiff-Petitioner) 





v. - ; 

T. S. Gopala Rao .. Respondent (Judgmeni- 
debtor —2nd Defendani- 
2nd Respondeni). 


Limitation Act UX of 1908), Art. 182 (2)—Decree—Appeal— Appel- 
late Courťs order confirming decree—Second appeal to High Court 
preferred out of time—Rejection by High Court—Application io execute 
first appellate Court’s decree 3 years after the date of that decree—W keiher 
the period that elapsed between that date and that of the order of refusal 
to admit the second appeal memorandum by the High Court should be com- 
puted for limitation—Ctvil Procedure Code (V of 1908), O. 41, R. 1, Sub- 
clause (3) of the Madras amendment. 


Where a decree was obtained on the 5th September, 1922, by the appel- 
lant in the Lower Court, and the decree was confirmed on appeal on the 20th 
April, 1925 and the judgment-debtor preferred a second appeal to the High 
Court which, on its having been filed 4 days out of time, was dismissed on 
5th March, 1926 and the decree that was thereafter sought to be executed 
was that of the first appellate Court, dated 20th April, 1925, and the present 
application to execute the decree was made on the 6th September, 1928, i.e., 
admittedly more than three years after the date of the appellate decree in 





*C.M.S.A. No. 153 of 1930. 5th December, 1933. 
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1925, and the question arose whether the execution application was barred by 
limitation or whether according to the contention of the appellant that inas- 
much as therehad been an appeal to the High Court, the date of the final 
order of the High Court, that is, 5th March, 1926, should alone be consider- 
ed as the starting point for computing the period of limitation, 


Held, that since the appeal memorandum presented to the High Court 
had been rejected as having been out of time there had been no appeal to the 
High Court and the appellant was not entitled to take advantage of the 
provisions contained in Art. 182 (2) of the Limitation Actin support of his 
contention that the execution petition was not barred by limitation. 


There has been no appeal when the Court has refused to receive the 
memorandum on its file in view of the sub-sec. (3) to R 1 (Madras Amend- 
ment) of O.41 of the Civil Procedure Code, which decides beforehand the 
delay in the appeal and only when the point is decided in favour of the 
appellant can the appeal be said to be admitted. 


Akshoy Kumar Nundi v. Chunder Mohun Chathati, (1888) I. L. R. 16 
Cal 250, explained and distinguished. 


Maharajadhira; Kameshwar Singh Bahadur v. Beni Madho Singh, 
(1931) I. L. R 11 Pat. 430; Nagendra Nath Dey v. Suresh Chandra Dey, 
(1932) L.R. 59 LA. 283: 63 M.L.J. 329 (P. C) and Khan Sahib Abdulia 
Asghar Ali v. Ganesk Das Vig, (1932) L.R. 60 LA. 83: LL.R. 60 C. 662: 64 
ML.J. 421 (P.C), referred to. 


Appeal against the appellate order of the Court of the 
Subordinate Judge of Salem, dated the 27th day of January, 
1930 and made in A. S. No. 108 of 1929 preferred against the 
order of the Court of the District Munsif of Krishnagiri, dated 
the 8th day of February, 1929 and made in R.E.P. No. 524 of 

1928 in O. S. No. 533 of 1921. 

B. Somayya for appellant. 

S. S. Ramachandra Atyar for respondent. 

The Court delivered the following 


JupGmMEeNt.—This Civil Miscellaneous Second Appeal 
arises out of an application for execution made by the appellant. 
He obtained a decree in O. S. No. 533 of 1921 on the file of 
the Court of the District Munsif əf Krishnagiri on 5th 
September, 1922. This decree was confirmed on appcal by the 
District Judge of Salem in A. S. No. 275 of 1922 on the 20th 
April, 1925. The judgment-debtor preferred an appeal against 
the appellate decree to the High Court. This appeal was filed 
four days out of time, The High Court in C. M. P. No. 3943 
of 1925 refused to excuse the delay in presenting the second 
appeal. In consequence, the C.M.P. and S.R. (the second 
appeal sought to be preferred to the High Court) were dismiss- 
ed on the Sth March, 1926. The decree now sought to be 
executed is the decree passed on first appeal on 20th April, 1925. 
The present application to execute that decree was filed on 6th 
September, 1928, that is after the lapse of more than three 


Byya Reddi 
v. 
Gopala Rao. 
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Byya Reddi years. The respondent, the judgment-debtor, :contended that 


v. 
Gopala Rao. 


the application is barred by limitation. “The dectee-holder 
contended that the application is not barred inasmuch as it was 
filed within three years from 5th March, 1926, the date when 
the High Court rejected the second appeal. The question in this 
Civil Miscellaneous Second Appeal is which view is right. Both 
the Lower Courts held that the execution application is parted 
by limitation. i 

The appellant-decree-holder relies on Art. 182, cl. (2) of the 
Limitation Act which says that the period of limitation for the 
execution of a decree is three years to be computed ‘where there 
has been an appeal’ from ‘the date of the final decree or order 
of the appellate Court, or the withdrawal of the. appeal’. It is 
argued on behalf of the appellant that inasmuch as ‘there has 
been an appeal’ to the High Court, the date of the final order 
of the High Court, that is 5th March, 1926, should be taken to 
be the starting point for computing the period of limitation and 
that it should therefore be held that his application is not barred 
by limitation. The respondent, on the other hand, contends that 
as the appeal to the High Court was not admitted as having 
been filed out of time, it should not be held that there has been 
an appeal against the decree of the appellate Court as contem- 
plated by cl. (2) of Art. 182 of the Limitation Act. - 


The appellant’s contention is supported by the decision in ` 
Akshoy Kumar Nundi v. Chunder M ohun, Chathat! where the 
precise point we are now: considering. arosefor decision. In 
that-case it was held that in the execution.-of.a decree against 
which an appeal has been presented but rejected on the greund 
that it was after time, limitation begins to run’ from the date of 
the final decree or order of the appellate Court- The learned 
Judges pointed out that the words ‘where there hasbeen ‘an 
appeal’ in Art. 179, cl. (2) of Sch. II of Limitation Act of 1877, 
corresponding to the present Art. 182, cl. (2), mean’ where a 
memorandum of appeal has been presented in Court. They 
rejected the contention that the words ‘where there has ‘been an 
appeal’ mean ‘where there has been an appeal .presented and 
admitted’. This decision no doubt supports the appellant very 
strongly. The appellant also relies on the decision of the Privy 
Council in Nagendra Nath Dey v. S uresh Chandra Dey’ which 





1. (1888) LL.R. 16 Cal. 250. 
2. (1932) L.R. 59 LA. 283: 63 M.L.J. 329 (P.C). 
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contains observations which are prima facie in his favour. I 
shall refer to these observations presently. 


It seems to me that the decision in Akshoy Kumar Nundi v. 
Chunder Mohun Chatkatii should not be applied in deciding the 
present case having regard to the new sub-S. (3) added in this 
Presidency to R. 1 of O. 41 of the Code of Civil Procedure. 
According to the procedure which prevailed in Madras prior to 
the decision of the Privy Council in Krishnasamt Panikondar 
v. Ramasami Chetitar® the question whether the delay in filing 
the appeal should be excused or not was decided only after 
admitting the appeal memorandum. This practice is now allered 
by the new sub-S. (3) added to R. 1 of O. 41, which says that 


“When an appeal is presented after the period of limitation prescribed 
therefor, it shall be accompanied bya petition supported by an affidavit setting 
forth the facts on which the appellant relies to satisfy the Court that he had 
sufficient cause for not preferring the appeal within such period, and the 
Court shall not proceed to deal with the appeal in any way (otherwise than by 
dismissing it either under rule 11 of this order or on the ground that it is not 
satisfied as to the sufficiency of the reasons for extending the period of limi- 
tation) until notice has been given to the respondent and his objections, if 
any, to the Court acting under the provisions of S. 5 of Act IX of 1908 have 
been heard.” : 


Under this rule the question of delay is decided beforehand 
and the appeal is not admitted till that point has been decided 
in the appellant’s favour. This was not the procedure before 
the amendment. Whether the decision in Akshoy Kumar 
Nundi v. Chunder Mohun Chathat! can be distinguished on the 
ground I have pointed out or not, ft seems to me difficult to 
hold ihat there has been an appeal when the Court has refused 
to receive the memorandum on tts file. Ordinarily in cases 
where this question of delay in filing the appeal does not arise, 
the mere presentation of the memorandum of appeal would 
amount to acceptance or admission of the appeal on the Court’s 
file. As pointed out by the learned Subordinate Judge, if the 
contention of the decree-holder were to prevail, any decree- 
holder who has allowed his decree to be barred by limitation 
may circumvent the rule by filing an appeal and getting it 
rejected for not satisfactorily explaining the delay. I can see 
no satisfactory answer to this objection. If possible, such an 
interpretation should be put on the words ‘where there has been 
an appeal’ as would enable us to avoid the above conclusion. 
Mr. Somayya on behalf of the appellant has relied strongly on 


1. (1888) LL.R. 16 Cal. 250. 
2, (1917) L. R 45 LA. 25: ILR. 41 Mad. 412: 34 M L. J. 63 (P.C). 
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certain observations contained in the decisions in Maharaja- 
dhiraj Kameshwar Singh Bahadur v. Beni Madho Singhi and 
Nagendra Nath Dey v. Suresh Chandra Dey% which seem to 
support him very strongly; but if properly understood I do not 
think they lend him much support. In Maharajadhiraj 
Kameshwar Singh Bahadur v. Beni Madho Singhi the appeal 
in question was admitted on the 4th November, 1921 and was 
eventually dismissed on the 14th May, 1923, on the ground that 
it was barred by limitation. The decree-holder contended that 
under cl. (2) of Art. 182 of the Limitation Act the period of 
three years should be computed from the 14th May, 1923. The 
judgment-debtor contended that in order that he, the decree- 
holder, may take advantage of Art. 182, cl.(2) of the Limitation 
Act it must be shown that the appeal was a ‘competent appeal’ 
and that the order disposing of the appeal was one which dis- 
posed of the appeal on the merits. The learned Judges over- 
ruled this contention observing 
“that the article speaks of the ‘decree or order’ and it does not say that 
that decree or order must be passed in an appeal which was a competent 
appeal” í 

It is this observation that has been relied on by Mr. 
Somayya, but I do not think it helps him at all. No one can 
say in that case that there has been no appeal. In the judgment 
it is expressly stated that the appeal was admitted and ultimately 
it was disposed of on the ground that it was barred by limita- 
tion. The question with which we are concerned did not arise 
in that case as the memorandum of appeal was accepted on tts 
file by the Court and the appeal was admitted. Having regard 
to the point now urged it cannot be said that there has been no 
appeal in that case. In Nagendra Nath Dey v. Suresh Chandra 
Dey, which is a decision of the Privy Council, the appeal was 
“irregular in form” and was “insufficiently stamped” but it was 
admitted and heard in due course. It was argued that time 
should not be computed from the final order passed in appeal 
because “the appeal was by reason of its irregularity not an 
appeal at all but merely an abortive attempt to appeal”. This 
contention was overruled by their Lordships. They state: 


“There is no definition of appeal in the Code of Civil Procedure, but 
their Lordships have no doubt that any application by a party to an appellate 
Court, asking it to set aside or revise a decision of a Subordinate Court, 
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is an appeal within the ordinary acceptation of the term, and that it is no less 
an appeal because it 1s irregular or incompetent. The 1920 appeal was admit- 
ted and was heard in due course, and a decree was made upon it”. 


Further on, their Lordships again observe thus: 


“They think that the question must be decided upon the plain words of 
the article, ‘where there has been an appeal,’ time is to run from the date 
of the decree of the appellate Court. There is, in their Lordships’ opinion, no 
warrant for reading into the words quoted any qualification either as to 
the character of the appeal or as to the parties to it; the words mean just 
what they say. The fixation of periods of limitation must always be to some 
extent arbitrary, and may frequently result in hardship. But in construing 
such provisions equitable considerations are out of place, and the strict 
grammatical meaning of the words is, their Lordships think, the only safe 
guide.” 

These observations may seem to support the appellant; but 
having regard to the fact that the appeal with which they were 
concerned was admitted, which fact is stated in the judgment, 
the observation should not be made to apply to the question 
that I am called upon to consider. ‘These observations must be 
understood with reference to the special arguments which were 
addressed to their Lordships in connection with the meaning of 
the term “where there bas been an appeal’. The decision in 
Khan Sahib Abdulla Asghar Ali v. Ganesh Das Vig1, another 
Privy Council decision relied upon by the appellant, also does 
not help me in solving the present question. It was there held 
that 
“an order of the appellate Court holding that the appeal had abated and 
refusing to set aside the abatement is a ‘final order’ within the meaning of 


Art. 182 (2) of the Limitation Act since it deals judicially with the matters 
before the Court”. 


For the above reasons I hold that since the appeal memo- 
randum presented to the High Court was rejected as being out 
of time there has been no appeal toethe High Court and-the 
appellant is not entitled to take advantage of the provision 
contained in Art. 182 (2) of the Limitation Act in support of 
his contention that the execution petition is not barred by 
limitation. If time is calculated from the date of the appellate 
decree, it is not disputed thal the execution application is time- 
barred. I would therefore confirm the order of the Lower 
Courts and dismiss this Civil Miscellaneous Second Appeal with 
costs. 


K. C. ` Appeal dismissed. 








1. (1932) L. R. 60 L A. 83:91. L. R. 60 C. 662: 64 M.L.J. 421 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice SUNDARAM CHETTY AND Mr. 
Justicz PAKENHAM WALSH. 


Thiagaraja Thevar .. Appellani* (2nd Respondent) 
v. 
Sambasiva Thevar .. Respondent (Petitioner). 


Execution—Territorial jurisdiction changed from one Sub-Comrt to 
another Sub-Court—Assignee decree-holder filing execution application 
directly in the latter Court without an order for transmission—Abolition of 
the former Couri—Whether latter Court which had not jurisdiction to 
entertain the execution at the time of presentation could be held to have 
jurisdiction by reason of subsequent jurisdiction on the abolition of the 
former Court—Limitation Act UX of 1908), Art. 182 (4)—Amended decree 
—Time running from the date of amendment. 

A final decree was passed on a mortgage on 3rd August, 1922, in the 
Sub-Court of Negapatam. On the Ist October, 1923, territorial jurisdiction 
was vested in the Sub-Court, Tiruvarur. The decree-holder filed, in the latter 
Court directly without obtaining an order for transmission, an execution 
petition in 1924 which was dismissed; another petition was filed on 11th 
September, 1924, which was also dismissed. An assignee of the decree filed 
a third execution petition on 17th August, 1926, asking for recognition of the 
transfer of the decree to him and an order for execution. It was numbered E. 
P. No. 31 of 1927 and the assignment was recognised and execution ordered. 


It was subsequently dismissed for want of steps taken. Again on 18th October, 


1929, the assignee decree-holder put in another execution petition which was 
also dismissed for non-payment of batta. Finally on 15th July, 1931, another 
execution application was put in. The judgment-debtor put in a petition to 
amend the decree which was ordered on 18th August, 1932. The Sub-Court 
of Negapatam was abolished in June, 1932, so that the only Court which 
could deal with the execution application was the Tiruvarur Court and the 
final order in the execution application against which this appeal was filed 
was dated 24th February, 1933, passed by the Tiruvarur Sub-Court. On the 
question whether the Tiruvarur Court had not jurisdiction at the time when 
the execution application was entertained by it on account of the absence of 
a transmission order in view of the Full Bench ruling in Ramier v. Muthu- 
krishna Aiyar, (1932) I. L. R. 55 Mad. 801: 62 M. L. J. 687 (F.B.) and 
whether the execution application was barred by limitation, 


Held, (1) that the Tiruvarur Sub~Court, which was the Court having 
jurisdiction to pass orders o@ the petition consequent upon the abolition of 
the Negapatam Court, was not bound to dismiss it on the ground that at the 
time of the presentation of the execution petition it had no jurisdiction. 


Ramier v. Muthwkrishna Aiyor, (1932) L L. R. 55 Mad. 801: 62 M.LJ. 
687 (F. B.), discussed. 

Subramanya Aiyar v. Swaminatha Chettiar, (1928) 28 L. W. 885; Seeni 
Nadan v. Muthuswami Pillai, (1919) I. L. R.42 Mad 821: 37 M. L. J. 284 
(E. B.) and Jang Bahadur v. Bank of Upper India, Lid., in Liquidation, 
(1928) L. R. 55 L A. 227: L L. R 3 Luck. 314: 55 M, L. J. 545 (P. C), 
referred to. 


(2) that as the decree which could be executed was only the amended 
decree by order, dated 18th August, 1932, limitation would begin to run from 
the date of amendment so that from that point of view execution was well 
within time. Š 


mealli 


* A. A. O. No. 191 of 1933, : 9th November, 1933. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 493 


Nagendra Nath Dey v. Suresh Chandra Dey, (1932) L.R. 59 LA. 283: 
63 M. L. J. 329 (F.C) and Ramayya v. Kotayya, (1932) 64 M. L. J. 75, 
relied on. 


Appeal against the order of the Court of the Subordinate 
- Judge of Tiruvarur, dated 24th February, 1933 and made in 
E. P. No. 108 of 1931 in O. S. No. 55 of 1920 (on the file of 
the Court of the Subordinate Judge of Negapatam). 
A. V. Viswanatha Sastri for appellant. 
T. M. Krishnaswami Aiyar for T. D. Srinivasachari for 
respondent. 
The judgment of the Court was delivered by 
Pakenham Walsh, J—A final mortgage decree was passed 
in O. S. No. 55 of 1920 on 3rd August, 1922, by the Sub-Court 
of Negapatam which had then jurisdiction over the hypotheca. 
On the Ist October, 1923, territorial jurisdiction was vested in 
the Sub-Court of Tiruvarur. The original decree-holder filed in 
the latter Court an execution petition on 28th April, 1924, 
which was dismissed for non-payment of batta. He filed 
another execution petition on 11th September, 1924, before the 
same Court which was dismissed for a similar reason. The 
assignee decree-holder filed an execution petition before the 
same Court on 17th August, 1926, asking for recognition of 
the transfer and an order for execution. It was numbered as 
E. P. No. 31 of 1927. On this application the assignment was 
recognised and execution was ordered; but as no steps were 
taken the petition was dismissed. On 18th October, 1929, the 
assignee decree-holder put in another execution petition which 
was dismissed for non-payment of batta. Finally the present 
execution petition was putin on 15th July, 1931, also before the 
Sub-Court, Tiruvarur. Various objections were taken to its 
execution, but they were overruled and execution was ordered. 
Against this order the 2nd defendant has appealed. The view 
as to which is the proper executing Court, when territorial 
jurisdiction over the hypotheca has been transferred to another 
Court, has varied so far as this High Court is concerned. The 
original view taken in Subbiah Naicker v. Ramanathan Chetitar1 
was that it was the Court having territorial jurisdiction and 
not the Court which passed the decree, which had the power of 
execution. The next stage was the view taken in the Full Bench 
case, Seent Nadan v. Muthusami Pillai, that both the Courts 





1. (1914) I, L. R. 37 Mad. 462: 26 M. L. J. 189. 
2 (1919) I. L. R. 42 Mad. 821: 37 M. L. J. 284 (F. B.). 


Thiagaraja 
Thevar 


v. 
Sambasiva 
Thevar. 


Pakenham 
Walsh, J. 
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bad concurrent jurisdiction. That is the view which prevailed 
until the Bench case reported in Subramanya Atyar v. Swami- 
natha Cheitiar1, dated 17th February, 1928, in which Ramesam 
and Devadoss, JJ. held that when the Court having territorial 
jurisdiction was situated in a different district from the Court 
which passed the decree it had no jurisdiction unless the’decree 
was transmitted to it. This was followed by the Full Bench 
case in Ramier v. Muthukrishna Aiyar3, dated 18th January, 
1932. In that case both the Courts were in the same district 
but, for reasons to be noted presently, it is not clear whether 
the Full Bench held that the Court in whose territory the 
hypotheca lay was entirely devoid of jurisdiction or merely 
exercised it irregularly as the decree had not been transferred 
to it by the Court which passed it. It will be noticed that in the 
present case the first three execution petitions were put in at a 
time when the view was that such an application could be made 
directly to the Court in whose territory the bypotheca lay. 
Various contentions, as noted above, were raised against 
the execution of the present petition such as that the decree 
had been satisfied; that the minor was not properly represented 
in the suit, etc. But the only points taken in appeal are legal 
ones. It is contended that all the execution petitions including 
E. P. No. 31 of 1927 were made to a Court entirely devoid of 
jurisdiction. Therefore they were incompetent. The present 
execution petition even if competent would be barred by limita- 
tion. Even assuming that E. P. No. 31 of 1927 was merely 
entertained irregularly it was contended that service by afixture 
was not certified by the Court, and the order passed on it was 
not therefore res judicata and further even if it were res 
judicata the irregular @xercise of jurisdiction and the passing 
of orders on it would not enure to the benefit of the assignee 
decree-holder in subsequent execution petitions. With regard 
to the question whether the Tiruvarur Sub-Court was totally 
devoid of jurisdiction to entertain the petition, E. P. No. 31 of 
1927, in which case it is not disputed that no order passed on 
it would bind the appellant, the Lower Court relied on the 
remarks of Ramesam, J. in Subramanya Atyar v. Swaminatha 
Chettiar! that ar or en o, i 
“if both the Courts are situated in the sqme district, seeing that the 
transfer might be made directly from the first Court to the second Court 





1. (4928) 28 L. W-’885 at 894.- 
2. (1932) I. L. R. 55 Mad. 801: 52 M. L. J. 687 (F. B.).- 
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without the intervention of any superior Court, it may be said that the 
objection by reason of the language of S. 38 or in other words by reason of 
the irregulurity that the decree has not been formally sent to the second 
Court which has territorial jurisdiction, is not fatal to the competency of the 
second Court to pass the order.” 


Ramesam, J. delivered the Full Bench judgment in Ramter 
v. Muthukrishna Atyar! and he several times alludes to his 
judgment in Subramanya Atyar v. Swaminatha Chettiar’. As 
stated above, this Full Bench case, Ramier v. Muthukrishna 
Aiyari, related to Courts in the same district. It arose out of 
an objection which had been taken at the time to the jurisdiction 
of the Court to entertain the petition, and the decision would 
therefore have been justifiable even had this exercise of 
jurisdiction been a mere irregularity, unless indeed S. 99 of the 
Civil Procedure Code had been held to apply. But the point 
whether S. 99 applied or not does not appear to have been 
raised and consequently we find no clear expression of opinion 
in the judgment that it was a case of total want of jurisdiction. 
Such an opinion would have run counter to that expressed by 
Ramesam, J. himself in Subramanya Aiyar v. Swaminatha 
Chettiar’. Subsequent to the Bench case there has been a 
decision of the Privy Councilin Jang Bahadur v. Bank of Upper 
India, Lid., in Liquidation’ with regard to O. 21, R. 16. In that 
case a decree had been transferred by the Court which passed it. 
It was held that the original Court which passed the order was 
still the executing Court for the purpose of recognising the 
transfer under O. 21, R. 16, but that the transferee Court doing 
so was a mere irregularity in procedure and not a matter of 
want of jurisdiction. For reasons to be given presently we 
find it is unnecessary in the circumstances of the present case 
to decide either the question whether the order on E. P. No. 31 
of 1927 was invalid for want of jurisdiction or was a mere 
irregularity, and whether in the latter case the order passed 
on it was res judicaia only for the purpose of that execu- 
tion petition, or would also be res judicata in subsequent 
execution petitions in the sense that the Sub-Court, Tiruvarur, 
had jurisdiction to execute this decree. The reasons which 
render it unnecessary to determine these somewhat difficult 
questions are (1) that the Sub-Court, Negapatam, was abolished 
in June, 1932, so that the final order now appealed against, 


1. (1932) L L. R. 55 Mad. 801: 62 ML L. J. 687 (F. B.). 
2. (1928) 28 L. W. 885. 
3. (1928) L. R 55 I. A. 227: I.L. R. 3 Luck 314:55 M. L. J. 545 (P. C.). 


Walak, J. 
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dated 24th February, 1933, was passed by the Tiruvarur Sub- 
Court when it had full jurisdiction to entertain an execution 
petition; (2) it becomes unnecessary to determine the question 
of limitation because the judgment-debtor put in a petition to 
amend the decree and this was ordered on the 18th August, 
1932. Subsequently limitation under the 4th clause of Art. 182, 
Limitation Act, will begin to run from the date of amendment. 
The Privy Council decision in Nagendra Nath Dey v. Suresh 
Chandra Dey! shows that the words in that column against 
Art. 182 of the Limitation Act must be read in their exact 
sense. That was a stronger case for it was one of an appeal 
which had been dismissed as insufficiently stamped. Their 
Lordships held that it was nevertheless an appeal. They say that 
the question must be decided upon the plain words of the Article 
“ where there has been an appeal ” and that time is to run from 
the date of the decree of the appellate Court. There is in their 
Lordships’ opinion no warrant for reading into the words 
quoted any qualification either as to the character of the appeal 
or as to the parties to it; the words mean just what they say. 
The fixation of periods of limitation must always be to some 
extent arbitrary and may frequently result in hardship. But in 
construing such provisions equitable considerations they say 
are out of place and the strict grammatical meaning of the 
word is, their Lordships think, the only safe guide. This ruling 
was followed in the case of review by Jackson and Mockett, JJ. 
in Ramayya v. Kotayya’, 


It is therefore clear that if the assignee decree-holder had 
put in the present petition subsequent to the abolition of the 
Negapatam Sub-Court ghere would have been no question as to 
the jurisdiction of the Tiruvarur Sub-Court to entertain it, 
and as the order was passed after the amended decree it is the 
amended decree which the decree-holder must execute and 
limitation to apply for execution would begin from the date of 
the amendment, 18th August, 1932. There remains therefore 
only the question whether, assuming that the Court was totally 
without jurisdiction or could only exercise its jurisdiction 
irregularly at the time when the present execution petition was 
filed, if it afterwards obtained jurisdiction before passing the 


1, k a 9 I.A. 283: 63 M. L. J. 329 (P. C.). 
2. (1932) 64 M. L. J. 75. 
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order, it is bound to dismiss the petition merely on the ground 
that the Court had not jurisdiction at the time when the petition 
was filed. It has been argued that, because in the converse case, 
a party who has instituted a suit before a Court has lost juris- 
diction is still entitled to have the suit determined by that 
Court, the same principle must be applied to the case when the 
Court is vested with jurisdiction subsequent to the filing of the 
application, and the Court is bound to dismiss the petition in spite 
of having jurisdiction to decide it. In our opinion the two cases 
are quite distinct. In the former case the party is not owing to 
subsequent changes to be deprived of the rights which he had 
when he began proceedings. But we have been shown no case 
which holds that the Court is obliged to dismiss a petition which 
it has jurisdiction to decide at the time when the matter came 
up for decision merely because it had no jurisdiction at the 
time the petition was wrongly entertained. This would not of 
course mean that limitation could be extended so as to start 
from the day on which the Court obtained the jurisdiction, but, 
apart from the question of limitation, we do not see why a 
Court which has jurisdiction to pass orders on a petition is 
bound to dismiss it on the ground that at the time of the 
presentation it had not jurisdiction. As regards limitation we 
have said above that limitation against the amended decree, 
which is the only decree which can be executed, begins to run 
from the date of the amendment so that from that point of view 
execution is well within time. 


` The Lower Court has recognised the transfer on the 
merits even apart from its finding that the former order 
rendered it res judicata. 


The order of the Lower Court is*therefore confirmed and 
the appeal is dismissed with costs. 


K. C. Appeal dismissed. 


R—63 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE PAKENHAM WALSH. 


K. L. Krishna Ayyar .. Petitioner* (Respondent- 
Defendant) 
v. 
T. Balakrishna Iyer .. Respondent (Petitioner- 
Plaintif). 


Civil Procedure Code (VF of 1908), S. 151,0. 39, R. 1 (b) and O. 21, 
R. 41—Trial—A pplication for appointment of receiver—Order for produc- 
tion of account books by defendant under inherent powers of Couri— 
Ultra vires—Order to produce account books if could be consirwed as an 
injunction on defendant from making collections, etc.—S. 165 of the Evidence 
Act, whether can be invoked in mid of such order to produce account books. 

The plaintiff sued the defendant for an amount due on settlement of 
accounts in the purchase of silk sarees from him (the plaintiff) and he put in 
an application for the appointment of a receiver, and at the same time asked 
for an order that the defendant shonld produce account books of his own 
sales of silk sarees, etc., into the Court on the ground that if he were allowed 
to collect amounts he would keep “them in cash to cheat plaintiff’ and further 
“it is quite likely that the defendant is trying to keep false accounts”. Admit- 
tedly the account books in question had nothing to say to the suit accounts on 
which suit had been brought. The Court ordered them to be produced in 
Court and, on refusal, passed an order saying “ under S. 151, I have the 
power to compel the production of account books. I hereby direct the 
defendant to produce the eccount books in Court on Monday, the 7th instant, 
failing which, a complaint will be laid against him for disobedience of this 
Court's orders. The question as to whether the plaintiff will be permitted to 
see the account books will be considered after the books are produced into 
Court.” 

Held, that the above order was clearly sira vires. 


It is well established that where there isa prescribed remedy, the Court 
cannot go beyond this remedy hy using its inherent powers under S. 151. 
The object of appointing a receiver is to provide a machinery by which the 
Court can take charge of the general property of the defendant during trial. 
There is no proviso at all in the Civil Procedure Code in the Order about 
appointing a receiver that, pending appointment of a receiver, the Court can 
exercise these powers. 

Held, further, assuming gthat the order sought for could be regarded as 
an injunction under O. 39, R. 1 (b), Civil Procedure Code, since the property 
which plaintiff wanted to realise was not the defendant’s accounts which were 
useless per se to him, but the money which defendant might collect by 
realising dues on the basis of his accounts, the defendant could not by 
injunction under O. 39, R 1 (b) be ordered to produce those accounts into 
Court; for even if O. 39, R. 1 (b) could jn terms apply, it was clearly 
overridden by the special provisions of seothe ode: and rule, namely, O 21, 
R. 41, which would come into effect only after decree in the suit had been 
passed. 

Held also, that S. 165 of the Evidence Act could have no application to the 
case as that section intends to obtain ‘indicative evidence’ which may lead 
to the discovery of relevant evidence and in this case the stage at which 
these accounts would be relevant facts so as to enable the Court to order 
their production would be after decree under O. 21, R 4], Civil Procedure 
Code. 





*C, R. P. No. 998 of 1933. 11th October, 1933. 
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Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the City Civil Judge, Madras, dated 
the 3rd August, 1933 and made in C. M. P. No. 1453 of 1933 
in O. S. No. 582 of 1933. 

O. P. Venkataraghavachartar for petitioner. 

K. Aravamudu Atyangar for respondent. 

The Court delivered the following 

JupGMENT.—The Plaintiff, Counter-Petitioner, sued ‘the 
Petitioner for the recovery of Rs. 2,111-6-3 as due on settlement 


of accounts in the purchase of silk sarees from the Plaintif 
from 24th April, 1931. : 


He put in an application for the appointment of a Receiver 
and at the same time he asked for an order that the defendant 
should- produce the account books of his own sales of silk 
sarees, etc., into Court on the ground that if he were allowed 
to collect the amounts he would (para. 6 of affidavit) keep 
“ them in cash to cheat the Plaintif ” and further that (para. 8) 
«it is quite likely that the defendant is trying to keep false 
accounts and unless the account books are brought into the 
Court and a Receiver is appointed to collect the amounts due, 
there will be no way of realizing the money thereafter, after 
the decree is passed”. 

Admittedly the account books in AE have nothing 
directly to say to the suit accounts on which the suit is brought. 
The Court ordered the defendant to produce these accounts into 
Court. His advocate refused to produce them. Wherefrom 
the Court passed the order in question in which it says: 


“Under S. 151, I have the power to compel the production of account 
books. I hereby direct the defendant to produce the account books in Court 
on Monday, the 7th instant, failing which, a complaint will be laid against him 
for disobedience of this Court's orders. The question as to whether plaintiff 
will be permitted to see the account books will be considered after the books 
are produced into Court.” 


Against his order the present Revision Petition is filed on 
the ground that it is beyond the jurisdiction of the Court. 

The learned advocate for the Petitioner states before me 
that a further reason was also given for the non-production of 
the: ac-ounts, that they were in Mysore. This does not appear 
on the records in the suit, and as I think that the order is clearly 
ulira vires, I do not consider it necessary to go into this matter. 


The: petition for a Receiver was made, as stated above, in the 
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same application as that in which the production of accounts 
was asked for. Although no section is quoted in the petition, 


_ that for a Receiver would of course be under O. 40, R. 1 and 


there is no difficulty as regards that part. The question is 
whether, before the appointment of a Receiver, and in this case 
in the very application for a Receiver, when notice has not yet 
gone to the defendant, the Plaintiff can ask or the Court can, 
compel the defendant to produce accounts, which are not 
connected with the suit, simply in order that the Plaintiff, if he 
gets a decree, may be in a better position to realise his decree 
debt. 


From the order of the Court itself it is clear that it was 
asked to exercise this power and did so under its inherent 
powers under S. 151. It is well established that where there is 
a prescribed remedy the Court cannot go beyond this remedy 
by using its inherent powers under S. 151. Now the object of 
appointing a Receiver is to provide a machinery by which the 
Court can take charge of the general property of the defendant 
during the trial. That is the suitable remedy in a case like this 
and it is the object with which the Plaintiff asks for a Receiver 
to be appointed. If the Court can, without any notice to the 
defendant and, without appointing any Receiver, directly take 
charge of the defendant’s property, the whole procedure of 
appointing a Receiver, and the well-known principles which 
should govern the discretion of the Court in doing so, vanish; 
for by this short cut they are all avoided. There is no proviso 
at all in the Civil Procedure Code in the Order about appointing 
a Receiver that, pending the appointment of a Receiver, the 
Court can exercise these powers. The learned advocate for 
the Counter-Petitioner made a feeble attempt to justify the order 
under O. 16, R. 10 and R. 16 and also under the Injunction < 
Rules O. 39, R. 1 (b). 

Order 16, Rr. 10 and 16 do not determine the powers of 
the Court to call for documents but only the procedure to be 
followed when they are called for. They are irrelevant to the 
present question. 

In my opinion O. 39, R. 1 cannot possibly be extended to 
cover a case of this kind. R. (1) (a) is inapplicable because 
the account books are neither the property in the suit nor 
connected with it. They are the accounts of defendant’s trade, 
and Plaintiff only wants them in order that if he gets a decree 
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he may get all that defendant has really collected in his own 
business. R. 1 (b) is, I consider, also inapplicable to the 
circumstances of this case. It states that 

“Where in any suit it is proved by affidavit or otherwise . . . . that 
the defendant threatens, or intends to remove or dispose of his property, 
with a view to defraud his creditors, the Court may by order grant a tempo- 
rary injunction to restrain such act or make such other order for the purpose 
of steying and preventing the wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, until the disposal of the 
suit or until further orders.” 

Now the allegation in para. 6 of the affidavit is that 
“defendant is collecting the amounts due from his customers 
and keeping them in cash to cheat the Plaintiff and other 
creditors”. It is not even stated that he is going to dispose of 
this cash and it is indeed difficult to see how he is going to 
collect the amounts from his creditors in most cases except 
in cash. If Petitioner therefore really wants anything under 
this paragraph it would be an order to prevent the defendant 
from collecting his dues in cash. That would be a very 
unreasonable order and, so far from preventing waste of the 
property, would be much more likely to cause it by creating bad 
and time-barred debts; in any case it is not the relief which has 
been asked for or granted. Para. 7 of the affidavit says that 
“after the amounts are collected, there will be no use of any 
decree being got against the defendant unless the sums are got 
into the Court”. That is the justification, if it can be made out, 
for appointing a Receiver but not for taking a short cut by 
ordering the defendant to:produce all his cash or property into 
Court at once. Now it is not alleged that the defendant is 
going to “ waste, damage, alienate or sell ” his account books. 
There remains therefore the questigpn whether the words 
“removal or disposition of the property ” can authorise the 
order passed. The only allegation on this point is that “ It is 
quite likely that the defendant is trying to keep false accounts”. 
Now the property which Plaintiff wants to realize is not the 
defendant’s accounts which are useless per se to him, but the 
money which defendant may collect by realizing dues on the 
basis of his accounts. In my opinion he cannot by injunction 
be ordered at this stage to produce those accounts into Court. 
Even if O. 39, R. 1 (b) could in terms apply it is clearly 
overridden by the special provisions of another Order and Rule. 


This is O. 21, R. 41, and it comes into effect only after 
a decree has been passed. Then the deeree-holder may apply 
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for an order to the Court that the judgment-debtor “ be orally 
examined as to whether any or what debts are owing to the 
judgment-debtor, and whether the judgment-debtor has any 
and what other property or means of satisfying the decree; and 
the Court may make an order for the attendance and examina- 
tion of such judgment-dehtor,” and “ for the production of any 
books or documents”. This Order and Rule which definitely 
restricts the rights of the party to call for such accounts till 
after a decree is obtained will, on‘the principle that a more 
particular overrides a more general provision, limit the applica- 
tion of O. 39, R. 1 (b) even if the latter is in its terms 
applicable, nor can the inherent powers of the Court be invoked 
to justify the issue of such an order at an earlier stage and 
thereby completely nullify the restriction laid down in O. 21, 
R. 41. It may be noted that nobody seems to have contended 
before the Lower Court that the order sought for could be 
regarded as an injunction under O. 39, R. 1 (a) or (b). The 
Court states expressly that it is passing the order in virtue of 
its inherent power under S. 151. Iam clearly of opinion that 
this section does not authorize it to extend the provisions of 
O. 21, R. 41. 


The learned advocate for the Respondent did not in fact 
base his chief argument on the Civil Procedure Code at all, but 
fell back on, or rather put in the forefront, S. 165 of the 
Evidence Act. 


This section runs: 


“The Judge may, in order to discover or to obtain proper proof of 
relevant facts, ask any question he pleases, in any form, at any time of any 
witness, or of the parties about any fact relevant or irrelevant; and may 
order the production of an$ document or thing; and neither the parties nor 
their agents shall be entitled to make any objection to any such question or 
order, nor, without the leave of the Court, to cross-examine any witness upon 
any answer given in reply to any such question.” 


Then follow certain provisos which admittedly do not 
apply to the present case. 


From this the learned advocate argues that, the Court 

‘can order the production by a party of any document or thing, 
no matter, how irrelevant, into Court. This is indeed a startling 
doctrine, and if correct would authorize the Court, to say to the 
defendant, in a simple money suit “ Although they are not of 
the slightest relevance to the suit you must bring your entire 
possessions into ‘Court on a certain date and if you do not, you 
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will be criminally prosecuted”. In fact on this reading the 
defendant might be asked to bring into Court something that 
did not belong to him at all, or which was absolutely unobtain- 
able. 


These grotesque results arise from overlooking the plain 
proviso at the beginning of the section by which the whole is 
governed that the direction must be “in order to discover or to 
obtain proper proof of relevant facts”. The commentaries show 
clearly that the object of allowing the Judge to ask irrelevant 
questions under this section is to obtain “ indicative evidence ” 
which may lead to the discovery of relevant evidence. It is not 
alleged in this case that the object of the order is to discover or 
obtain proof of any relevant fact in any matter then before the 
Judge. The stage at which these accounts would be relevant 
facts so as to enable the Court to order their production is after 
decree under O. 21, R. 41. If the meaning put on this section 
by the learned advocate for the Counter-Petitioner be correct, 
there is no need at all for any rules about appointment of 
Receivers, or discovery of documents. In fact a Court has 
absolute power to lay a criminal complaint against a party, and 
get him convicted for disobedience.to any arbitrary demand to 
produce any property whether his own or not, if it cannot be 
brought under Ss. 120 to 130 of the Evidence Act and most 
properly does not fall under these sections. 

I cannot accept the argument raised under this section, 
The order I consider is plainly without jurisdiction and must be 
set aside. The Petition is allowed with costs in both Courts. 
(Fee Rs. 50.) 


K. C. Petition alowed. 


Lord 
Blanes- 


burgh, 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 
PresENT:—Lorp BLANESBURGH, Sik Joan WALLIS AND 
Str LANCELOT SANDERSON. 


Thakur Birendranath Singh and another .. <Appelanis* 
v. 
Mirtunjai Singh and others .. Respondents. 


Zamindari—Central Provinces—Family custom of impariibility, not 
established. 

Held, (affirming the judgment of the Judicial Commissioners, Central 
Provinces) that there was no evidence sufficient to establish a family custom 
that the Chandrapur-Padampur Zamindari (in the Bilaspur District) was 
impartible and descendible to a single heir according to the rule of 
primogeniture. 


Appeal No. 128 of 1931 from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated the 14th July, 
1928, reversing a decree of the Additional District Judge, 
Bilaspur, dated the 19th March, 1926. , 

The question for determination was whether the appellants’ 
family was governed by the custom of primogeniture. The learned 
Judicial Commissioners held, differing from the trial Judge, that 
there was no evidence to support the custom, and that the property 
in suit was an ordinary partible estate the succession to which was 
governed by the ordinary Hindu Law. 

De Gruyther, K. C., Parikh and Majid for appellants. 

Dunne, K. C. and S. Hyam for respondents. 


26th January, 1934. Their Lordships’ judgment was 
delivered by 


Lorp BLANESBURGH.—This is an appeal from a decree of 
the Court of the Judicial Commissioner of the Central Provinces, 
made on the 14th July, 1928, whereby a decree of the Additional 
District Judge of Bilaspur, made on the 19th March, 1926, was 
reversed. The question upon which the two Courts in India 
differed and which remains for determination upon this appeal 
is whether the Chandrapur-Padampur samindari, consisting of 
about 225 villages, with an estate of seven villages in Bargarh 
Tahsil, is impartible, descending to a single heir, according to the 
tule of primogeniture. It is the view of the appellants, who are 
the legal representatives of the plaintiff in the suit, now deceased, 





* P, C, Appeal No. 128 of 1931, 26th January, 1934. 
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that this question should be answered inthe affirmative. “If it 
be so answered, they would be entitled to make good their claim 
to the samindari and estate in suit. The plaintiff in his plaint 
made an alternative claim to the properties in question. He set 
up a prescriptive title thereto of his father, R. B. Harihar Singh, 
a former owner of the estate. This title he alleged devolved 
by inheritance upon R. B. Harihar Singh’s two sons, the plaintiff 
and defendant No.1. This alternative claim, however, has not 
been pressed in any way by the appellants’ Counsel before the 
Board, and it is unnecessary for their Lordships further to 
consider it. 


With regard to the main claim, namely, that the properties 
are impartible, and descend to a single heir according to the rule 
of primogeniture, it is both as to the gamindari and the seven 
villages supported by an alleged family custom to that effect. 
So far as these villages are concerned no other case is made or 
suggested. With regard, however, to the samindari it has been 
contended that that property was in fact granted upon the terms 
that it was to be held by the grantee as an impartible estate. 


Now, with reference to the custom governing the claim to 
both properties, the learned District Judge held that it had been 
established. As to the zamindari, he was also of opinion that it 
must be taken to have been granted as an impartible estate. 
He supported these conclusions in an elaborate and lengthy 
judgment. On appeal therefrom by the present respondents, 
the Court of the Judicial Commissioner of the Central Provinces, 
after an examination of the judgment of the learned Judge, 
came to the conclusion that no evidegce had been adduced 
sufficient to establish the custom thereby found to exist. As to 
the samindart grant—the samindart being situate in Bengal-—it 
appears to have been admitted in the Court of the Judicial 
Commissioner that there was no evidence at all that the estate 
had been granted as an impartible estate. Before the Board, 
however, and without objection by the respondents, this case 
has again been put forward by the appellants. 


` But their Lordships do not in the result find it necessary, 

to go in detail into either of the questions thus at issue. With 

the assistance of Counsel, they have considered the grounds 

upon which the learned District Judge arrived at his conclusions, 

and they agree with the Court of the Judicial Commissioner in 
R—64 
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the view that these conclusions so far as the existence of the 
custom alleged is concerned cannot be supported. 

As to the terms of the samindari grant—not in fact pro- 
duced—they are of opinion that no case has been made for the 
conclusion of ihe learned Judge that the grant thereby made 
was one of an impartible estate. 

Accordingly their Lordships will humbly advise His Majesty 
that this appeal be dismissed, and with costs. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondents: Barrow, Rogers and Nevill. 

K.J. R. — Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 

PRESENT:—LorD MACMILLAN, Lorp WRIGHT AND SIR 

GEORGE LOWNDES. 


Revati Mohan Das .. Appellant* 
v. 
Jatindra Mohan Ghosh and others .. Respondents. 


Civil Procedure Code (V of 1908), S. 80—Notice of suit against 
common manager, appointed under the Bengal Tenancy Act, io enforce 
mortgage—“Act" purporting to be done by public officer in kis oficial capa- 
city—Mere non-payment by manager of mortgage debt, not such-an “act” 
—English decisions pronounced under statutes not in pari materia, not a 
safe guide. 

Under S. 80, Civil Procedure Code, 1908; in the case of a suit against a 
public officer, itis only where the plaintiff complains of some act purporting 
to have been done by such public officer in his official capacity that notice 13 
enjoined. 

A claim based upon a breach of contract by a public officer may, in 
appropriate cases, entitle him to notice of suit under S. 80, Civil Procedure 
Code; but the mere omission by the common manager of an estate (appointed 
under the Bengal Tenancy Act) to pay off a mortgage debt is not such a 
breach, His failure to pay either interest or principal, is not an “aci” 
purporting to be done by him in his official capacity. 

Held, accordingly, (assuming that the common manager isa “public 
officer” within the meaning of S. 80, Civil Procedure Code), that notice under 
the section is not required when, in a svit to enforce a mortgage by sale of 
the property mortgaged, the manageris impleaded as a co-defendant merely 
as representing the estate of which the sale is sought and no personal relief is 
sought against him. 

Bhagchand Dagadusa v. Secretary of State, (1927) L, R 54 L A. 338: 
LLR. 51 B. 725: 53 M.L.J.81 (P.C.), referred to. 

In interpreting S. 80 of the Civil Procedure Code, cases in the English 
Courts decided under statutes passed in England for the protection of public 





*P.C. Appeal No. 90 of 1932. 30th January, 1934, 
Bengal Appeal No. § of 1932, 
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authorities (e.g., The Public Authorities Protection Act, 1893) are not, as a 
rule, a safe guide, inasmuch as the English statutes are not in pari materia 
with S. 80 of the Indian Code. 

Judgment of the High Court, Calcutta, reported in Jatindramohan 
Ghosh v. Rebatimohan Das, (1931) I L.R. 59 Cal. 961, reversed. 


Appeal No. 90 of 1932 from two decrees of the High 
Court, Calcutta, dated the 31st August, 1931, which reversed 
a preliminary decree, dated the 28th November, 1927 and a final 
decree for sale, dated the 4th January, 1928, which had been 
passed by the Subordinate Judge of Dacca in a suit on a 
mortgage instituted by the present appellant. j 

The main question for determination on the appeal was, whe- 
ther having regard to the provisions of S. 80 of the Civil Proce- 
dure Code, 1908, the suit was maintainable in the absence of any 
notice to the respondent (defendant No. 1), who was the common 
manager of the estate, appointed under the Bengal Tenancy Act. 
The High Court,.on an interpretation of the Board’s judgment in 
Bhagchand Dagadusav. Secretary of State! and other cases decided 
under the (English) Public Health Act, 1875 and the Public Autho- 
rities Protection Act, 1893, answered the question in the negative. 

Dunne, K. C. and Wallach for appellant. 

De Gruyther, K. C. and Parikh for respondents. 

The following cases were cited during the course of the argu- 
ments :— 

Bhagchand Dagadusa v. Secretary of State1, Murari Lal v, 
E. V. David’, Skippers and Co., Lid. v. E. V. David’ and Beni 
Madhab Sukul v. Deb Narayan Sukul4, 

30th January,. 1934. Their Lordships’ judgment was 
delivered by 

Sır Grorce Lownpzs.—The appellant in this case is the 
` mortgagee under a mortgage for Rs. 30,000 and interest, dated 
the 19th January, 1916, upon an estat€ known as Taluk Raj 
Narain Sen. The mortgage was executed by one Raj Mohan 
Guha, who was then the common manager of the estate, 
appointed under S. 95 of the Bengal Tenancy Act, 1885. It was 
duly sanctioned by the local Court, and there is now no dispute 
as to its validity or as to the amount due under it. The 
mortgage debt was repayable in January,1931. Raj Mohan 
Guha was then dead, and one Harihar Ghosh had been 
appointed in his place, but the affairs of the estate being 
involved, he was unable to redeem the security, though he 





1. (1927) L.R 54 I. A. 338: I. L. R, 51 B. 725: 53 M.LJ. 81 (P.C). 
2 (1924) I. L. R. 47 All. 291. 3. (1926) I. L. R. 48 Alb 821, 
4, (1919) 24 G W. N. 138. 


Sir George 
Lowndes. 
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seems to have made some payments on account. He died in 
September, 1926, and his son, the first respondent, was 
appointed manager in his place. On the 17th December of the 
same year the appellant instituted a suit on his mortgage in the 
Court of the Subordinate Judge of Dacca, claiming the usual 
relief. The defendants to the suit were the manager and a 
large body of persons interested in the estate. Their Lordships 
note that the repeated recital of their names at length occupies 
about one-quarter of the printed record, an expense which they 
think might well have been avoided. 


` The Subordinate Judge on the 28th November, 1927, passed 


' a preliminary mortgage decree in favour of the appellant, and 


on the 4th January, 1928, a final decree for sale of the estate 
properties in discharge of the mortgage debt. 


The manager and one of the other defendants, who is the 
3rd respondent before the Board, appealed to the High Court. 
The two appeals were heard together, and on the 31st August, 
1931, the decrees of the Subordinate Judge were set aside and 
the suit dismissed, the ground of reversal being that the 
manager was entitled to two months’ previous notice of the 
suit under S. 80 of the Civil Procedure Code, and no such 
notice had been given. 


- The mortgagee-plaintiff has now appealed to His Majesty 
in Council, contending that the section referred to has no 
application to his suit and'that no notice was necessary. The 
tnanager alone has appeared in support of the High Court 
decree, and the only question raised is that of notice. l 


S. 80 of the Civil Procedure Code is as follows :— 


“80. No suit shall be igstituted against the Secretary of State for India 
in Council, or against a public qfficer in respect of any act purporting to be 
done by such public officer in his officiai capacity, until the expiration of two 
months next after notice in writing has been, in the case of the Secretary of 
State in Council, delivered to, or left at the office of, a Secretary to the Local 
Government or the Collector of the district, and, in the case of a public 
officer, delivered to him or left at his office, stating the cause of action, the 
name, description and place of residence of the plaintiff and the relief which 
he claims; and the plaint shall containa statement that such notice has been. 
so delivered or left.” 


Assuming for the purposes of this appeal that the common 
manager of an estate appointed under S. 95 of the Bengal 
Tenancy Act is a public officer within the meaning of the section 
—a proposition which is disputed by the appellant—their Lord- 
ships think that the decision of the High Court was wrong,.and 
that no notice of suit was required. 
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In the case of a suit against a public officer it is only where 
the plaintiff complains of some act purporting to have been 
done by him in his official capacity that notice is enjoined. 
Counsel for the first respondent contends that this condition was 
satisfied by the execution of the mortgage,. or, alternatively, 
by the failure to pay off the mortgage. In their Lordships’ 
opinion, neither branch of this contention is sufficient to bring 
the section into play in the present case. 


On the first branch it is sufficient to point out that the 
mortgage was not executed by the first respondent, but by a 
former manager, and that the appellant does not complain in 
any way of the execution of the mortgage. This contention 
does not seem to have been raised in the High Court. 

On the alternative contention their Lordships are unable to 
hold that non-payment by the first respondent is an “act pur- 
porting tobe done by” the manager “in his official capacity”. 
Under the general definitions contained in S. 3 of the General 
Clauses Act, 1897, an “act” might include an illegal omission, 
but there clearly was no illegal omission in the present case. 
It is also’ difficult to see how mere omission to pay either 
interest or principal could be an act purporting to be done by 
the manager in his official capacity. The mortgage imposed no 
personal liability upon the manager, but merely provided that 
if payment was not made the mortgagee would be entitled to 
realize his dues by sale through the Court, and this was all 
that the appellant sought by his suit. The manager for the 
time being no doubt had an option to pay in order to save the 
sale, but failure to exercise an option is not in any sense a 
breach of duty. The appellant made nb claim against the first 
respondent personally. He was there only as representing the 
estate of which the sale was sought. In their Lordships’ 
opinion, such a suit is not within the ambit of S. 80 and no 
notice of suit was required. 


The learned Subordinate Judge held that the section had 
no application to suits in contract, and this dictum was rightly 
repelled by Mukerji, J., who delivered the judgment of the High 
Court. Having regard to the decision of this Board in Bhag- 
chand v. The Secretary of State1 their Lordships think that 
no such distinction is possible. The learned High Court Judges, 





< 117 (1927) L. R. $41, A, 338: L L. R, 51 B. 725: 53 M. L, J.81 (P.C). 
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however, seem to have regarded the suit as based on a breach 
of contract, which they thought would be an “act” within the 
contemplation of the section. Their Lordships do not suggest 
that a claim based upon a breach of contract by a public officer 
may not in many cases be sufficient to entitle him to notice 
under the section, but they are unable, for the reasons already 
given, to agree with the learned Judges that the omission by 
the first respondent to pay off the mortgage was such a breach. 

It is unnecessary for their Lordships to discuss the other 
questions dealt with in the judgments of the Courts below, 
nor do they think that anything would be gained by a reference 
to the numerous English cases which were there cited. They 
were decided under various Acts passed in this couutry for the 
protection of public authorities, which are not in part materia 
with the’section of the Indian Code. 

For the reasons given their Lordships think that the appeal 
should be allowed; that the two decrees of the High Court, 
dated the 31st August, 1931, should be set aside, and the two 
decrees of the Subordinate Judge, dated respectively the 28th 
November, 1927 and the 4th January, 1928, restored; and they 
will humbly advise His Majesty accordingly. The costs of the 
appellant in ithe High Court and before the Board must be 
paid by the first and third respondents. 


Solicitors for appellant: H. S. L. Polak & Co. 
Solicitors for respondents: Stanley Johnson & Allen. 
K J. R. Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the Court of Appeal of British Columbia.] 
Presznt:—Lorp ATKIN, Lorp RussELL or KILLOWEN, 
Lorp MACMILLAN, Lorn WRIGHT AND SIR LANCELOT SANDER- 
SON. 
The Vancouver Malt and Sake Brewing 
Company, Ltd. .. Appellants* 
v. 
The Vancouver Breweries, Ltd. .. Respondents. 


Contract Act (IX of 1872), S. 27—Contract in restraint of trade—Tests 
of validity—Onus—Purchase of protection against mere competition— 
Legality of. 





*P.C. Appeal No. 41 of 1933. 2nd February, 1934. 
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A contract which is in restraint of trade cannot be enforced unless (a) it 
is reasonable as between the parties; (b) it is consistent with the interests 
of the public. When a covenant in restraint of trade is called in question, 
the burden of justifying it is laid on the party seeking to uphold it 

Covenants restrictive of competition are sustained when they are ancil- 
lary to some main transaction, contract or arrangement and necessary to 
render it effective. Buta bare covenant not to compete cannot be upheld. 
Where the agreement between the parties was, in substance, nothing more or 
less than a contract whereby in consideration of a sum of money the appel- 
lants undertook for a period of fifteen years not to engage in the business of 
brewing beer and to confine themselves solely to the business of brewing 
sake, 

Held, that the agreement was open to the objection that it constituted a 
purchase of protection “against mere competition”; further, the restrictions 
on manufacture not being confined to any particular place, the covenants 
could not be held to be reasonable. 


McElistrim v. Ballymacelligott Co-operative Agricultural and Dairy 
Society, (1919) A.C. 548, referred to. 

Appeal from the judgment of the Court of Appeal of 
British Columbia, affirming by a majority, the judgment of the 
Supreme Court of British Columbia, granting a declaration 
and injunction in favour of the plaintiffs-respondents. 


Wilfrid Greene, K.C. and Cyril Redcliffe for appellants. 
J. W. Farris, K.C. and Wilfrid Barton for respondents. 


2nd February, 1934. Their Lordships’ judgment was 
delivered by 


Lord MACMILLAN.—The appellants challenge in these pro- 
ceedings the validity of an agreement in writing which they 
made with the respondents on the 5th December, 1927. Having 
been advised that the agreement was not binding upon them, 
they intimated to the respondents that they proposed to act in 
disregard of it, whereupon the respondents brought the present 


action in the Supreme Court of British Columbia claiming a, 


declaration that the agreement was valid and subsisting and 
enforceable by thefh against the appellants and an injunction 
restraining the appellants from acting in contravention of its 
terms. The appellants in their statement of defence pleaded 
that the agreement was “contrary to public policy, illegal, void 
and unenforceable as being [inter alia] an unreasonable and 
unnecessary restraint of trade in respect of the manufacture 
and sale of articles of commerce’. This defence, and others 
which were stated by the appellants but which need not be 
detailed here, failed before Mr. Justice D. A. McDonald, who 
granted the declaration sought and also an injunction though in 
less wide terms than claimed. His judgment was affirmed by a 
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majority of the Court of Appeal (Macdonald, C.J.A. and 
Martin, Galliher and M. A. Macdonald, J.J.A.; McPhillips, 
J.A., dissenting). Hence the present appeal:to His Majesty in 
Council. f ; 

The material facts are not in dispute. In 1923 the appel- 
lants were incorporated under the Companies Act of British 
Columbia as a private limited company under the name of the 
Vancouver Malt-and Sake Brewing Company, Limited. The 
objects of the company as set out in the memorandum included 
the carrying on of “the business of brewers and maltsters in all 
their branches”. At the date of the agreement in question the 
appellants held a licence under the Dominion Excise Act autho- 
rising them “to carry on the trade or .business of a brewer of 
malt liquors” in their premises in Vancouver. By virtue of 
the definitions contained in S. 5 of the Excise Act this licence 
authorised them to manufacture beer, ale, porter, lager beer and 
all other fermented liquor made in whole or in part from malt, 
grain or any saccharine matter. In point of fact, however, 
they had never brewed any liquor other than sake, a Japanese 
liquor made from rice, and their plant was adapted to the 
manufacture of this liquor only. Their business was apparently 
confined to the Province of British Columbia, where the only. 
permitted customer within the Province was the Government 
Liquor Control Board. Export trade was unrestricted, but the 
appellants did not engage init. The respondents, Vancouver 
Breweries, Limited, who were incorporated in 1912 under the 
British Columbia Companies Act, also held a brewer’s licence 
and carried on the business of brewers in Vancouver, but they 
brewed beer only. They had some, but not much, export busi- 
ness with China, and the beer which they manufactured was for 
the most part disposed of within the Province to the Govern- 
ment Liquor Control Board. According to the evidence the 
only breweries in operation in the city of Vancouver in- 1927 
were those of the appellants and the respondents. There were 
a few breweries operating in other parts of the Province. 


In 1927 negotiations were entered into between the respond- 
ents and the appellants, who were then apparently not very. 
prosperous, the outcome of .which was the agreement now in 
question. In the agreement the appellants are called “the 
Vendor” and the respondents “the Purchaser”. The terms of 
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it, which it is necessary to set out at length, are as follows :— 


“ Whereas the Vendor is the holder of a brewer’s licence under the 
Excise Act and is engaged in the manufacture of Sake in the Province of 
British Columbia. 

“And whereas the Purchaser is desirous of purchasing from the Vendor 
the goodwill of the said brewer's licence and any renewal or renewals thereof 
so far as the same relates to the manufacture and sale of beer, ale, porter, or 
lager beer. 

“Now therefore this Agreement witnesseth that in consideration of the 
premises and of the sum of- $15,000°00 now paid: by the Purchaser to the 
Vendor (the receipt whereof is hereby acknowledged) the Vendor has bar- 
gained, sold, transferred and assigned unto the Purchaser, and does hereby 
bargain, sell, transfer and assign to the said Purchaser all its right, title, 
interest, claim and demand in, to or out of the goodwill of the said brewer's 
licence or any renewal or renewals thereof (except in so far as the same 
relates to the manufacture, sale and distribution of Sake). 


“And the Vendor for itself, its successors and assigns covenants and 
agrees with the Purchaser that during a period of Fifteen (15) years from 
the date hereof it will not engage in nor carry on the business of manufac- 
turing, brewing, selling or disposing of beer, ale, porter or lager beer, and 
will not brew, manufacture or sell any article or articles made in imitation 
thereof other than Sake, either by itself or through its servants or agents or 
otherwise. 


“And the Vendor further covenants that if at any time it shali sell its 
licence’ o brew or any renewal or renewals thereof any such sale shall be 
made subject to the foregoing conditions. 


“And the Vendor further covenants that at no time during the said 
period of Fifteen (15) years will it be concerned directly or indirectly either 
as principal, agent, manufacturer, servant, financier or otherwise ‘in any 
brewing business other than that of Sake, and in ‘event of any breach of the 
covenants herein contained will pay to the Purchaser the sum of 
$15,000°00 to be recoverable upon every breach of this covenant as agreed ir in 
liquidated damages.” 

The terms of this document are certainly A -It 
purports to be an agreement for the sale and purchase of -the 
‘goodwill of the appellants’ brewers’ licence except in so far as 
it relates to the manufacture, sale and distribution of sake. As 
it is expressed in the narrative, the desire of the respondents 
was to purchase the goodwill of the appellants’ brewers’ licence 
so far as relating to the manufacture and sale of beer, ale, 
porter and lager beer. What exactly is meant by the goodwill 
of a licence or part of a licence, it is difficult to conceive. The 
subject-matter of the sale was not the goodwill of the appellants’ 
business. The only business in which they were engaged was 
the brewing of sake, and the goodwill of their licence so far as 
relating to sake was expressly excluded from the sale. They 
had no goodwill to sell so far as regards the brewing of beer. 
Nor was the appellants’ licence itself, even in part, the subject- 
matter of the sale. Presumably it could not be, for a licence ig 

R—65 
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personal and not transferable by sale. There was in fact no 
sale of anything. ' 


As Mr. Farris in his admirable argument very frankly put 
it, the primary object of the agreement is to be found not in 
the sale but in the restrictive covenants. It was a case, he said, 
not of restrictive covenants in aid of a sale, but of a sale in aid 
of restrictive covenants. It may be shrewdly suspected that 
the draftsman had read certain well-known cases on contracts 
in restraint of trade and was aware of the difficulty of support- 
ing a bare agreement not to compete unrelated to any other 
contract; he consequently invented the imposing facade of a 
sale, which sold nothing, in order to conceal the nakedness of 
the restrictive covenants which were the real object of the 
transaction. Stripped of its adventitious trappings, the agree- 
ment is nothing more or less than a contract whereby in 
consideration of a sum of money the appellants undertake for a 
period of fifteen years not to engage in the business of brewing 
beer and to confine themselves solely to the business of brewing 
sake. Indeed, Mr. Reifel, the president of the respondents, when 
asked in cross-examination: “You were paying $15,000 for the 
purpose of preventing that company [the appellants] from 
competing with your” replied “Yes”. The question is whether 
such a contract is legally binding and enforceable. 


Their Lordships had the benefit of a full discussion of the 
law relating to contracts in restraint of trade, and many deci- 
sions atid dicta were quoted. It is no doubt true that the scope 
of a doctrine which is founded on public policy necessarily 
alters as economic conditions alter. Public policy is not a 
constant. More especially is this so where the doctrine repre- 
sents a compromise between two principles of public policy; in 
this instance, between, on the one hand, the principle that 
persons of full age who enter into a contract should be held to 
their bond and, on the other hand, the principle that every 
person should have unfettered liberty to exercise his powers and 
‘capacities for his own and the community’s benefit. But that 
the law against contracts in restraint of trade, whatever be its 
precise scope at any given time, is a doctrine of full force and 
vitality at the present day cannot be gainsaid. The law does 
not condemn every covenant which is in restraint of trade, for it 
recognises that in certain cases it may be legitimate, and indeed 
beneficial, that a person should limit his future commercial 
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activities, as, for example, where he would be unable to obtain 
a good price on the sale of his business unless he came under 
an obligation not to compete with the purchaser. But when a 
covenant in restraint of trade is called in question the burden of 
justifying it is laid on the party seeking to uphold it. The 
tests of justification have been authoritatively defined by Lord 
Chancellor Birkenhead in these words:—“A contract which is 
in restraint of trade cannot be enforced unless (a) it is reason- 
able as between the parties; (b) it is consistent with the 
interests of the public . . . Every contract therefore which is 
impeached as being in restraint of trade must submit itself to 
the two standards indicated. Both still survive.” (McEllistrim 
v. Ballymacelligott Co-operative Agricultural and Dairy 
Soctetyl.) 

The restrictive covenants in the present agreement, when 
submitted to these tests, are at once seen to present unusual 
features. They are not inserted as being reasonably necessary 
to render a sale effectual in the interests of both parties, for 
there is no transaction of sale to be protected. Nothing has been 
sold. Nor is it a case of an arrangement among traders to 
submit themselves to mutual restrictions on their activities in 
the common interest of all the parties. It is simply a case of 
the appellants undertaking to the respondents in consideration 
of a sum of money paid to them that they will not for fifteeri 
years carry on a particular branch of business. That is the 
whole substance of the agreement. If there was any sale, it 
was a sale by the appellants of their liberty to brew beer and a 
purchase by the respondents of protection against the possible 
competition of the appellants in the brewing of beer. In the 
case just quoted, the Lord Chancellor stated at (p. 563) that 
“the respondents were not entitled to be protected against mere 
competition,” and so far as their Lordships are aware there is 
no case in the English Law Reports, and certainly none was 
cited at the bar, in which a bare covenant not to compete has 
been upheld. The covenants restrictive of competition which 
have been sustained have all been ancillary to some main tran- 
saction, contract, or arrangement, and have been found justified 
because they were reasonably necessary to render that transac- 
tion, contract or arrangement effective. Mr. Farris, however, 
invoked and relied on the Scottish case of Stewart v. Stewartia, 





1. (1919) A.C 548 at 562. : 2. (1899) 1 F. 1158, 
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In that case a photographer in Elgin obtained from his brother, 
who had been his assistant, an agreement whereby his brother, 
in consideration of a loan of £5 bound himself not to carry on 
the business of a photographer, or to enter into the employment 
of any photographer, in Elgin or within 20 miles thereof. The 
Second Division of the Court of Session, by a majority, held 
this to be a legal and enforceable obligation. Lord Young 
dissented with characteristic vigour. The circumstance that 
the restraint was locally limited was obviously a material 
element in the decision that the contract was reasonable in the 
circumstances. Their Lordships are not prepared to express 
approval of this decision; but it is perhaps enough to say that 
the contract there differed in the material respect of its local 
limitations from the agreement now under consideration. In 
another Scottish case referred to by Mr. Farris, viz., Ballachu- 
lish Slate Quarries Co., Lid. v. Granti there was the important 
distinction that the restrictive obligation was ancillary to a 
contract of employment. 


In their Lordships’ opinion not only are the restrictive 
covenants of the present agreement open to the objection that 
they constitute a purchase of protection “against mere competi- 
tion,” but the terms themselves of the covenants are in any 
event so wide that they cannot pass the test of reasonableness 
as between the parties. The restrictions are not confined to 
Vancouver, or even to, the Province of British Columbia; they 
prevent the appellants from manufacturing beer anywhere in 
the world. This, in their Lordships’ view is in itself a sufficient 
ground on which to condemn them. World-wide restrictions 
have passed muster in the Courts, but only where the restric- 
tions to be reasonably effectual had to be world wide. Here, 
even if it was legitimate for the respondents to buy protection 
for their Vancouver business, which their Lordships are far 
from accepting, it was out of all reason to place an embargo on 
the appellants brewing beer anywhere. Mr. Farris maintained 
that the restrictions limited themselves by practical considera- 
tions to the Province, and that this limitation should be held to 
be implied as a matter of construction. But it is not so 
nominated in the bond, and their Lordships see no reason to 
import a limitation which the parties have not seen fit to express, 





1. (1903) 5 F. 1105. 
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in order to aid so unprecedented a contract. Nor did it help 
the respondents’ case to point out that the appellants were badly 
in need of the $15,000 to enable them to improve their plant 
and carry on their business, and so to argue that the contract 
was to their benefit and even to the public benefit by enabling 
them to avoid closing down or insolvency. The receipt of a 
sum of money can generally be shown to be advantageous to a 
business man, but his liberty to trade is not an asset which the 
law will permit him to barter for money except in special 
circumstances and within well-recognised limitations. 

The agreement being thus, in their Lordships’ view, invalid 
and unenforceable for the reasons stated, it is unnecessary to 
say anything about certain other objections to it which were 
referred to by the appellants and dealt with in the Courts below. 

Their Lordships will humbly advise His Majesty that the 
appeal be allowed, the judgments of the Supreme Court and the 
Appeal Court of British Columbia be recalled, and the action be 
dismissed. The appellants will have their costs here and below. 

Solicitors for appellants: Blake and Redden. 

Solicitors for respondents: Gard Lyell & Co. 

S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MpR. Justice SUNDARAM CHETTY AND Me. 
Justicz PANDRANG Row. 


Seethai Achi .. Petitioner* (Plaintiff) 
v. 
Meyyappa: Chetti and others .. Respondents. 


Civil Procedure Code (V of 1908), O. $3, Rr. 1 and 3—Practsce and 
pbrocedure—Right of plaintif to withdraw suit—W kether subject to excep- 
tions—A pplication by a third person to be added as a party to the suit— 
Pendency of—Later application by plaintiff to withdraw—Procedure to be 
adopted. 


In a suit by a widow against her husband’s brother, etc., for an account 
of her estate, etc., written statements were filed and issues settled. During 
the course of the suit, a compromise was alleged to have been entered into by 
way of family arrangement settling all matters in dispute between the parties 
to the suit and another M (the respondent), also a son of a deceased brother 

_ of the plaintiff's husband. M filed petitions first to be madea party to the 
suit and secondly for a decree in terms of the compromise. Some time hence 
the plaintiff applied to withdraw from the suit and M opposed it contending 
that the dismissal of the suit consequent on the withdrawal of the plaintiff 





*C. R. P. No. 328 of 1933. 9th February, 1934. 
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would affect the interest derived by him in the subject-matter of the suil asa 
result of the compromise. 

Held, that though the plaintiff desired to withdraw the suit and the 
defendants on record did not object to the withdrawal, the Court could still 
consider whether it should permit a withdrawal under the circumstances of 
the case. 

No doubt when a plaintiff withdraws, it is not open to the defendant to 
resist the withdrawal and court an enquiry into the merits, if nothing else 
has happened which may be a bar to the dismissal of the suit. But there are 
exceptions to the rule. The Court has to pass an order of dismissal and till 
the final order is made the Court has power to decide whether in the circum- 
stahces it will dismiss the suit. 

Ram Churn Bysack v. Ripsimah Harmi, (1868) 10 W. R. 373, doubted. 

Kunju Kombi Achan v. Ammu, (1931) 61 M. L. J. 549; Rajkumari Debi 
v. Nrityakal Debi, (1910) 12 C. L. J. 434; Tukaram Mahadu v. Ramckandra 
Mahadu, (1925) L L. R. 49 Bom. 672; Satyabhamba: v. Ganesh Balkrishna, 
(1904) L L. R 29 Bom 13 and Sirajuddin Sahib v. Saturi Sahib, (1919) 
12 L. W. 25, relied on. 

The acquisition by M of the right as an assignee of an interest under 
O. 22, R. 10 in the subject-matter of the suit from the defendants under 
the compromise may weigh with the Court in exercising its discretion for 
adding him as a party on his application under O, 1, R. 10. 

Annamalai Chettiar v. Koothappudayar, (1932) 38 L. W. 280, relied on. 
; The mere circumstance of a person not being actually a party on record 
is not a bar to his filing an application under O. 23, R. 3. If there is a question 
common to the parties on record and a stranger as regards the subject-matter 
of the suit or any portion thereof, it should be tried once for all by allowing 
the stranger to be made a party. 

Vydsianadayyan v. Sitaramayyan, (1881) L L. R 5 Mad. 52, followed. 

Raja Rajeswara Muthuramalinga Sethupathi v. Secretary of State for 
India, (1925) 50 M. L. J. 59 and Laratti v. Ch. Shiam Sunder, A. L R. 1932 
AIL 478, distinguished. 

, Enday Ali v. Binodini, (1919) 29 C. L. J. 362 and Surendra/v. Nityendra, 
A. L R. 1926 Cal 173, referred to 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Devakottah, 
dated 23rd February, 1933 and made in I. A. No. 249 of 1933 
in O. S. No. 56 of 1930. 

T. R. Venkatarama Sastri, T. M. Krishnaswami Atyar, 
V. Rajagopala Aiyar and T. V. Ramiah for petitioner. . 

S. Srinivasa Aiyangar, S. Parthasarathy and V. K. Thiru- 
venkatachari for 1st respondent. 


The Advocate-General (Sir A. Krishnaswamt Aiyar) 
and K. S. Destkan for 2nd respondent. 
The Court delivered the following 


Jupcments. Sundaram Cheity, J.—This Civil Revision 
Petition is filed by the plaintiff in O. S. No. 56 of 1930 on the 
file of the Sub-Court, Devakottah, against the order passed on 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 519 


her petition (I. A. No. 249 of 1933) under S. 151 and O. 23, 
R 1, Civil Procedure Code, in which she reported to the Court 
her withdrawal from the suit as she had no longer any interest 
in the estate of her husband, by reason of her having adopted a 
son to him, and asked the Court to strike the suit off the file. 
That petition was dismissed by the Lower Court. The correctness 
of that order is challenged in this Revision Petition. 


The question arising for decision in this case is of some 


importance and has been elaborately argued on both sides. The 


aforesaid suit was filed by the plaintiff who is the widow of the 
late Muthu Veerappa Chettiar, against two brothers of her 
deceased husband, vis., defendants 1 and 3, the 2nd defendant 
being the son of the Ist defendant, for a decree directing the 
defendants to render an account-of the assets belonging to her 
estate which had been in their enjoyment from 28th January, 
1924 and for the recovery of all the documents, securities, 
account books and other papers relating to the estate, and for the 
execution of such documents as would be necessary to enable the 
plaintiff to realise the outstandings and also for the recovery of 
the profits that have been derived from out of the plaintiff’s 
funds and the delivery to her of all jewels, silverware and other 
valuable articles appertaining to her estate in the possession of 
the defendants. Written statements were filed by the defendants 
and issues were also settled. One of the pleas was that the 
plaintiff disclaimed and renounced her interest in her husband’s 
estate by virtue of the arrangement embodied in an award of 
1928. This forms the subject of the first issue framed in the 
suit. The plaintifs right to recover possession of her husband’s 
estate from the defendants and to call on them to render, 
accounts is the subject-matter of the Aird issue. During the 
course of the suit a compromise is said to have been entered into 
by way of a family arrangement, settling all the matters in 
controversy between the parties to the suit and one Meyyappa 
Chetti, the son of a deceased brother of the plaintiffs husband. 
The said Meyyappa Chetti intervened in the suit with I. A. 
No. 673 of 1931 in which he sought to be added as a party to 
the suit, in order to enforce the rajinama alleged to have been 
entered into as stated above. This rajinama, purporting to 
contain the terms of the settlement and to bear the marks and 
thumb impressions of the plaintiff and also the signatures of 
defendants 1 and 3 and the said Meyyappa Chetti, was put into 
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Court along with I. A. No. 673 of 1931 and as it contained a 
prayer that a decree should be passed according to the terms 
thereof, it was numbered as I. A. No. 674 of 1931. Meyyappa 
Chetti who filed both these petitions in the Lower Court is the 
present Ist respondent, and he will be referred to as such in this 
judgment. Both these petitions were opposed by the plaintiff as 
well as defendants 1 and 3. According to the case set up by the 1st 
respondent, this rajinama was entered into as a family arrange- 
ment by which all the matters in controversy between the parties 
to the suit and himself were settled and that it was also agreed 
as one of the terms of the compromise that he should be made 
the 4th defendant in the suit, so that he may be bound by and 
participate in the family arrangement and compromise. The 
plaintiff contended that she was not really a consenting party 
to the compromise but was made to execute it under circum- 
stances amounting to misrepresentation, fraud and undue 
influence. She further pleaded that the compromise was not a 
lawful one, as it contained terms opposed to public policy, 
whereas defendants 1 and 3 alleged that it was not a completed 
arrangement and was intended to take effect if some other 
matters in dispute between the parties were also settled by the 
mediators. According to the case of the Ist respondent, not 
only did the plaintiff and defendants 1 and 3 enter into the said 
rajinama with their free will and consent, but they also signi- 
fied their consent to his being made the 4th defendant in the 
suit, by the plaintiff affixing her mark and thumb impression 
and defendants 1 and 3 affixing their signatures to the petition 
filed by him for being added as a party (vide I. A. No. 673 of 
1931). The Subordinate Judge after hearing the arguments on 
both sides passed an order that I. A. No. 673 of 1931 should 
not be rejected tn limine, but some evidence should be gone into 
in order to pass an appropriate order thereon. The plaintiff 
filed a Revision Petition in the High Court against that order, 
but it was dismissed on the ground that such a petition did not 
lie because no final order was passed by the Lower Court. In 
respect of another order passed by the Lower Court in the afore- 
said petitions by way of a direction as to who should lead the 
evidence, the 1st defendant filed a Revision Petition in the High 
Court which came up before Krishnan Pandalai, J., who stated 
that the petition to implead Meyyappa Chettiar must be first 
disposed of on its own merits, in which one of the matters to be 
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considered would be whether the parties had freely and genuinely 
agreed to that course. The further direction given by the 
learned Judge seems to be, that the question of the suit having 
been adjusted wholly or in part by any lawful agreement or 
compromise should be taken up for decision when Meyyappa 
Chettiar is added as a party-defendant. In accordance with 
these directions, the Lower Court was proceeding with the 
enquiry in respect of I. A. No. 673 of 1931 and some oral 
evidence was recorded and documents also were filed. When 
matters stood thus the present plaintiff filed I. A. No. 249 of 
1933 on 13th February, 1933, announcing her withdrawal from 
the suit for the reasons mentioned therein, and stating that the 
suit may be struck off the file. This petition was strenuously 
opposed by the present 1st respondent whose grievance was, 
that the interests derived by him in the subject-matter of the suit 
by reason of the aforesaid compromise would be prejudicially 
affected, if by reason of the plaintiffs withdrawal at such a 
stage the Court should simply dismiss the suit. According to 
him, by reason of the plaintiff's own agreement along with 
defendants 1 and 3 a third share in the estate which the 
plaintiff surrendered in favour of defendants 1 and 3 (the 
immediate reversioners) is conferred on him. It is alleged that 
he is one who has acquired valuable rights by virtue of assign- 
ment or creation of an interest under the rajinama agreement 
during the pendency of the suit, and that the subsequent with- 
drawal of the suit by the plaintiff is only a device resorted to 
in collusion with defendants 1 to 3, in order to burke an enquiry 
in respect of the rajinama put into Court and thus prejudice his 
interests. The learned Subordinate Judge did not think fit to 
dismiss the suit itself consequent on the withdrawal application, 
for the reasons stated by himin his order. He held that the 
proper stage for considering whether the suit should be dis- 
missed or not was after the disposal of I. As. Nos. 673 and 674 
of 1931 which are pending enquiry. In this view, he dismissed 
the plaintiff’s application, suggesting that she may renew the 
same if necessary after the disposal of those petitions. 


The main contention pressed on behalf of the plaintiff 
(petitioner) is, what is set forth in ground No. 2 of this 
Revision Petition, vis., that the Lower Court ought to have 
Gismissed the ; uit when the plaintiff withdrew from it uncondi- 
tionally under O. 23, R. 1, Civil Procedure Code and when 

R—66 i 
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the defendants on the record did not object to the withdrawal, 
The question is whether this contention should prevail, having 
regard to the special circumstances of this case. Sub-rule (1) 
of O. 23, R. 1 gives the plaintiff the option of withdrawing 
from the suit or abandoning part of his claim at any time after 
its institution. No permission of the Court is necessary for 
such a withdrawal. Sub-rule (3) says that the plaintiff, who 
does so, shall be liable for such costs as the Court may award 
and shall be precluded from instituting any fresh suit in respect 
of such subject-matter or such part of the claim. The aforesaid 
rule does not specify what the Court has to do to terminate the 
suit after such withdrawal. No doubt, it has to provide forthe 
costs of the defendants by passing an appropriate order. 
Ordinarily, the termination of a suit is brought about either by 
a decree or by a dismissal. Would the mere withdrawal of 
the plaintiff from the suit amount to a termination thereof, 
without any order of the Court? Does the Court become 
functus officio the moment the plaintiff announces the fact of 
withdrawal? Is the Court deprived of all jurisdiction over the 
suit for any purpose except for passing an order as to costs in 
the event of such withdrawal by the plaintiff? These questions 
have to be answered in the affirmative, if the contention put 
forward on behalf of the plaintiff and defendants 1 and 3 
should prevail. Reliance has been placed on the decision in 
Ram Churn Bysack v. Ripsimah Harmi. No doubt, the view 
taken therein is that the Court is immediately deprived of 
authority further to entertain the claim and should then confine 
itself solely to the question of costs. It seems to me that when 
a plaintiff so withdraws, it is not open to the defendant to resist 
the withdrawal and cout an enquiry into the merits of the 
claim, if nothing else has happened which may be a bar to the 
dismissal of the suit. The effect of the decision in Ram 
Churn Bysack v. Ripsimah Harmi! should not be carried too 
far to lead to the position that the Court is deprived of all 
jurisdiction over the case, so that it could not even pass an 
appropriate order indicating the disposal of the suit. This 
decision was considered by Curgenven, J. in a recent case re- 
ported in Kunju Kombi Achan v. Ammu’. The learned Judge 
observes that such a view is only compatible with the position 





1. (1868) 10 W.R. 373. 2, (1931) 61 M. L. J. 549. 
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that the Court has to pass no order regarding the fact of with- 
drawal and the disposal of the suit by that means and is of 
opinion that until the Court passes such an order, it is not 
deprived of jurisdiction over the suit for all purposes. There is 
nothing in Mahani Biharidasji v. Parshotamdas1 to support 
the extreme contention put forward on behalf of the plaintiff. 
All that is laid down in that decision is, that the plaintiff can 
withdraw from the suit on his own motion and no order of the 
Court is necessary. Before the final order of the Court is 
passed after such withdrawal, the suit cannot in my opinion be 
deemed to have been terminated. Kunju Kombi Achan v. 
Ammus and Rajkumari Debi v. Nrityakali Debis are in support 
of this view. In the latter case, the plaintiff who first uncondi- 
tionally withdrew her suit was allowed to recall her petition for 
withdrawal, as no final order terminating the suit had been 
passed. 


Ordinarily, when the Court finds no impediment to the dis- 
missal of a suit after the announcement of the withdrawal of 
the claim by the plaintiff, it will simply say that the suit is 
dismissed as the plaintif has withdrawn from it. An order as 
to costs will also be passed. But several exceptions have been 
recognised to this general rule. In suits for partition, if a 
preliminary decree is passed declaring and defining the shares 
of the several parties, the suit will not be dismissed by reason 
of any subsequent withdrawal by the plaintiff, for the obvious 
reason that the rights declared in favour of the defendants 
under the preliminary decree would be rendered nugatory if the 
suit should simply be dismissed. So also in partnership suits 
and suits for accounts where the defendants too may be entitled 
to some reliefs in their favour as a re$ult of the settlement of 
accounts, the withdrawal of the suit by the plaintiff cannot end 
in the mere dismissal of the suit. Similarly in suits for specific 
performance and administration suits, the withdrawal by the 
plaintiff should not necessarily lead to the dismissal of the suit, 
because some appropriate reliefs have to be given even in favour 
of the defendants. Ina representative suit the Court need not 
dismiss the suit in spite of the withdrawal by the plaintiff, but 
it may add another person as a party in substitution of the 
plaintiff or transpose a defendant as plaintiff and direct the 


1, (1908) L L. R. 32 Bom. 345. 2. (1931) 61 M. L. J. 549. 
3. (1910) 12 C L. J. 434. 
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continuance of the suit. The case reported in Kunju Kombi 
Achan v. Ammul is one of such cases. Such substitution was 
made inappeal. Ina suit where a compromise was set up by 
which certain rights were alleged to have been acquired by the 
defendants with the consent of the plaintiff and the defendants 
produced the agreement in Court and applied for a decree in 
terms of the compromise, the Court declined to dismiss the suit 
by reason of the subsequent withdrawal of the suit by the 
plaintiff (vide Tukaram Mahadu v. Ramchandra Mahadu3). 
The terms of O. 23, R. 3, Civil Procedure Code, are equally 
imperative. The Court if satisfied that the suit has been 
compromised, is bound to pass a decree in accordance with the 
terms thereof. That being so, it has been held that the special 
procedure therein laid down is not affected by the general 
provisions of O. 23, R. 1. Thé principle to be kept in view in 
a matter like this has been stated by Jenkins, C.J., in Satya- 
bhamabat v. Ganesh Balkrishna’ at p. 18: 


“It appears to us clear that when in a partition suit a defendant has by 
concession of the plaintiff acquired rights which otherwise could not have 
existed, it is not open to the plaintiff who has made that concession, after- 
wards to annul its effect by withdrawing the suit in the appellate Court”. 

Another instance of the non-termination of the suit by its 
dismissal consequent on the withdrawal by the plaintiff is 
supplied in the case reported in Sirajuddin Sahib v. Saturi 
Sahtb4. In that case, one who filed the suit asa trustee sub- 
sequently put in a petition to withdraw the suit. In the circum- 
stances of that case, the Court transposed a defendant as a 
plaintiff and allowed the suit to be continued. It is thus clear 
that the rule contended for by the plaintiff is not an absolute 
one and many an innovation has been made on that rule. 


The question therefore for consideration is, whether in the 
special circumstances of this case there is justification for not 
immediately dismissing the suit in consequence of the plaintift’s 
withdrawal, a course which the learned Subordinate Judge has 
thought fit to adopt by reason of the pendency of the enquiry 
in respect of 1. As. Nos. 673 and 674 of 1931. It is strenuously 
contended for the petitioner, that as the Ist respondent is not 
actually a party to the suit, he has no right to enforce the 





1. (1931) 61 MLL.J. 549. 2. (1925) LL.R. 49 Bom. 672. 
3, (1904) LL.R. 29 Bom. 13. 4, (1919) 12 L.W. 25. 


° 


LXKVI] THE MADRAS LAW JOURNAL REPORTS. 525 


rajinama under O. 23, R. 3, Civil Procedure Code, by filing 
I. A. No. 674 of 1931, and therefore the pendency of that 
application should not be deemed to be a bar to the dismissal of 
the suit by the Court. It is however conceded that if such an 
application was made by the defendants themselves who are 
parties on record, the principle of the decision in Tukaram 
Mahadu v. Ramchandra Mahadui will apply. R. 3 does not 
expressly say by whom the application itself should be put 
in. Presumably, it is a party to the suit that has to apply to 
the Court to record an alleged compromise as an adjustment of 
the suit wholly or in part. A stranger to the suit, though he is 
a party to the compromise, may not be allowed to apply for its 
enforcement in that suit without his being impleaded in it as a 
party. That is why in the present case the 1st respondent has 
put in an application to be addéd as a party along with the 
rajinama which he put in for a decree to be passed. If the Court 
finds that the suit has been adjusted wholly or in part by any 
lawful agreement or compromise, it will give effect to it by 
passing a decree so faras it relates to the suit. On the question 
whether the 1st respondent is entitled to be made a party in this 
suit for the purpose of enforcing the said rajinama, elaborate 
arguments have been addressed on both sides. As that petition 
is now pending enquiry before the Lower Court, I donot think 
fit to say anything which will fetter its discretion. However, 
something has to be said on that point, because one of the 
reasons urged on behalf of the plaintiff for the dismissal of the 
suit consequent on the withdrawal by her is, that the 1st respond- 
ent has no locus standi to enforce the rajinama under O. 23, 
R 3, Civil Procedure Code. It is argued by Mr. S. Srinivasa 
Aiyangar, the learned Counsel for the Ist respondent, that 
though I. A. No. 673 of 1931 was put in under O. 1, R. 10, Civil 
Procedure Code, which gives a very wide discretion to the 
Court, the right to be madea party comes even under a specific 
provision of the Code, vis., O. 22, R. 10. He further contends 
that by virtue of the declaration of a substantive right contained 
in S. 146, Civil Procedure Code, the Ist respondent must be 
taken to bea person claiming under defendants 1 and 3 by 
reason of his being an assignee of one-third share of the estate 
which became vested in defendants 1 and 3 on account of the 
surrender by the plaintiff as per the rajinama. 





1. (1925) I.L.R. 49 Bom. 672. 
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If the 1st respondent is a person claiming under defend- 
ants 1 and 3 within the meaning of S. 146, then the application 
to enforce the rajinama which defendants 1 and 3 are entitled 
to make under O. 23, R. 3, Civil Procedure Code, may also be 
made by the Ist respondent. If the Ist respondent is an 
assignee of an interest in the subject-matter of the suit from 
defendants 1 and 3 under this compromise agreement, the suit 
may, by leave of the Court, be continued by or against him 
under O. 22, R. 10, Civil Procedure Code. The acquisition of 
such a right may weigh with the Court in exercising its discre- 
tion for adding him as a party on his application under O. 1, 
R. 10. In this connection the observation of Krishnan 
Pandalai, J., in an exhaustive judgment reported in Anna- 
malai Chettiar v. Koothappudayari. appears to be very 
pertinent. In that case one who got a mortgage from the 
plaintiff sought to be added as a party in order to enforcea 
compromise alleged to have been entered into in that case. The 
learned Judge says thus: 


“ Had this compromise been completed, he might have asked the Court 
to carry it out by adding him and giving a decree according to it.” 


But in that case the compromise was found to have 
been broken down and therefore it could not be given effect 
to. The opinion of the learned Judge is in favour of 
adding the assignee as a party for the purpose of enforcing 
the compromise and passing a decree thereon. What the Ist 
respondent in the present case asks for is the same. If 
the Court has jurisdiction to enquire into the petitions filed 
by the Ist respondent, how does it lose that jurisdiction by 
reason of the subsequent withdrawal of the suit by the plaintiff? 
If on enquiry the Couré finds that these petitions have to be 
dismissed, the only course left to the Court is to dismiss the suit 
as a consequence of the withdrawal by the plaintiff; otherwise, 
the Court should deal with the case under O. 23, R. 3 and see 
whether a decree can be passed, in accordance with the 
rajinama and to what extent. ; 

Coming now to the question whether the mere circum- 
stance of a person not being actually a party on record is a bar 
to his filing an application under O. 23, R. 3, I can take a 
concrete illustration. Suppose a plaintiff has filed a suit against 
two persons as defendants, and a rajinama has been entered 





1. (1932) 38 L.W. 280 at 285. 
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into as between them. If one of the defendants subsequently 
dies and his legal representative wants to apply to the Court to 
enforce that rajinama, what has he to do? He will apply to be 
made a party in the place of the deceased defendant and put in 
the rajinama for its enforcement. Suppose at tbat stage the 
plaintiff files a petition stating that he withdraws the suit, can 
the Court merely dismiss the suit without enquiring into those 
petitions put in by the alleged legal representative of the 
deceased defendant? That legal representative will say that he 
has acquired the interest which was secured to the deceased de- 
fendant under the rajinama, and a decree should accordingly be 
passed without dismissing the suit. There is in such a case no 
question of the dismissal of the suit being the necessary result 
of the withdrawal by the plaintiff. Is the lst respondent in the 
present case in a worse position? All that can be said is, that 
where a legal representative applies to be made a party, the 
Court has no option but to add him, on finding him to be the 
proper legal representative, whereas in the case of an assignee 
applying under O. 22, R. 10, it is in the discretion of the 
Court to give him leave or not. Even if he applies under O. 1, 
R. 10, the discretion will be exercised by the Court in a judicial 
manner and not arbitrarily. Some cases have been cited by the 
learned Counsel for the petitioner to show that in the exercise 
of the discretion the Court refused to allow a third party to 
intervene in the suit in order to dispute or oppose a compromise 
entered into between the parties actually on record: Raja Rajes- 
wara Muthuramalinga Sethupatht v. Secretary of State! and 
Laraiti v. Ch. Shiam Sunder’. In the latter case, a purchaser 
pendente lite sought to be impleaded as a party in order to 
oppose a compromise. In the formes case, the Secretary of 
State wanted to be made a party in order to impeach the 
validity of a compromise entered into between the plaintiff and 
the defendant. A contrary view was taken in Lakshan Chunder 
Dey v. Nikunjamonst Dassis, where even after the parties 
actually on record had reported the terms of settlement and the 
Court ordered that a decree should be drawn up accordingly, 
an assignee was added under O. 22, R. 10, Civil Procedure 
Code, to enable him to impeach the settlement. This was done 
in order to avoid multiplicity of suits, no decree having been 





1. (1925) 50 M. L. J. 59. 2. A. I.R. 1932 AlL 478. 
3. (1923) 27 C, W. N. 755. 
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actually drawn up in pursuance of the order of the Court when 
the assignee made the application. The present case is a con- 
verse one. Inrespect of the alleged rajinama, a third party, 
viz., the 1st respondent, claiming to have acquired an interest 
therein as assignee, wants to be added as a party for the purpose 
of enforcing this compromise, while the plaintiff and the defend- 
ants on record do not wish to have it enforced. But if there 
is a question common to the parties on record and a stranger, as 
regards the subject-matter of the suit or any portion thereof, it 
should be tried once for all by allowing the stranger to be made 
a party (vide Vydianadayyan v. Sttaramayyan1). No other en- 
quiry need be made in the present suit, besides the one connected 
with the rajinama petition under O. 23, R. 3. Moreover, 
O. 22, R. 10, Civil Procedure Code, is not confined only to 
cases of undisputed assignment, creation or devolution of in- 
terest. It is open to the Court to make an enquiry and pass the 
necessary order (vide Enday Ali v. Binodini? and Surendra v. 
Nityendra’). The Lower Court has thought fit to make that 
enquiry in the present case, and the exercise of that discretion 
by it cannot be easily interfered with in revision. It is urged, 
on behalf of the plaintiff, that by pursuing this enquiry un- 
necessary complications will arise. It is not within the province 
of this enquiry to determine what effect this rajinama, even if 
true, lawful and complete, will have on the alleged adopted son 
of the plaintiff. He is not a party to the suit and that question 
is utterly foreign to the present enquiry. 

On a due consideration of the circumstances in this case, I 
am of opinion that the suit cannot be dismissed at this stage by 
reason of the plaintiff's withdrawal from it. Her application 
for the unconditional dismissal of the suit by reason of the 
withdrawal cannot now be granted. It depends upon the result 
of the enquiry which the Lower Court has undertaken in respect 
of I. As. Nos. 673 and 674 of 1931. The Lower Court would 
have done well, if it kept the plaintiff’s petition (I. A. No. 249 
of 1933) pending till the disposal of the other two petitions. I 
would set aside the order of the Lower Court dismissing I. A. 
No. 249 of 1933 and direct its restoration to file to be disposed 
of in accordance with the result of the enquiry in I. As. 
Nos. 673 and 674 of 1931. As the petitioner has failed in her 





1. (1881) LL. R. 5 Mad. 52. 
2. (1919) 29 C.L.J. 362. 3. AIR. 1926 Cal 173. 
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main contention, she will pay the costs of the Ist respondent in 
this Civil Revision Petition and bear her own. 

Pandrang Row, J.—This petition is one to revise the order 
of the Subordinate Judge of Devakottah, dated 23rd February, 
1933, dismissing the application of the petitioner who was the 
plaintif in O. S. No. 56 of 1930 under O. 23, R. 1, 
Civil Procedure Code, for striking off the suit from the 
file of the Court. The Subordinate Judge dismissed the 
application with permission to renew it later on after the 
disposal of I. As. Nos. 673 and 674 of 1931 which had been filed 
by the 1st respondent on 22nd June, 1931, to be impleaded as a 
party to the suit and to enforce a compromise of the suit entered 
into between himself, the plaintiff in the suit, and defendants 1 
and 3. It was not disputed during the argument that the order 
of the Subordinate Judge dismissing the plaintiff’s application 
under O. 23, R. 1 cannot be sustained, and that even assuming 
that it was necessary to dispose of I. As. Nos. 673 and 674 of 
1931 on their merits the proper course would have been not to 
dismiss the plaintiff’s application but to postpone passing orders 
thereon till the disposal of the interlocutory applications filed by 
the 1st respondent. The questions that have been argued at 
length before us were (1) that the Lower Court had no jurisdic- 


tion to deal with I. As. Nos. 673 and 674 of 1931 after the ~ 


plaintiff filed her application for withdrawal of the suit under 
O. 23, R. 1, as that application terminated the suit, and (2) that 
even assuming the compromise to be lawful a stranger to the 
record like the Ist respondent cannot maintain an application to 
be made a party or to enforce the compromise. The first 
question is one Of jurisdiction and the plaintiff-petitioner’s 
contention involves the proposition that the Court becomes 
functus officio except for the purpose of making an order 
regarding costs once the plaintiff withdraws the suit under 
O. 23, R. 1, and loses its power to deal with any pending 
applications in the suit. Though this proposition finds support 
in the decision in Ram Churn Bysack v. Ripsimah Harmii, 
there can be no doubt that the absolute right of the plaintiff to 
withdraw the suit recognised therein has since been declared to 
be subject to several limitations or exceptions. It cannot be 
said in the light of the subsequent decisions dealing with this 
point that the plaintifPs right to withdraw the suit is unqualified 
tN LL teeters 
1. (1868) 10 W, R. 373. 
R—67 
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or absolute. On the other hand, it is clear that this right is 
subject to all just exceptions. It does not follow that, because 
the plaintiff is dominus liiis and has the right of withdrawing 
the suit, the Court becomes funcius officio and is debarred from 
exercising any further jurisdiction in the suit except in the matter 
of costs. It is in my opinion open to the Court to consider and 
decide any objection that may be made to the withdrawal of 
the suit before passing orders on the application to withdraw. 
The two interlocutory applications referred to above made by 
the 1st respondent were being enquired into when the plaintiff 
applied to withdraw the suit, and the delay in the disposal 
of these applications was due, in part, at least, to the opposition 
offered by the plaintiff and defendants 1 and 3 who carried the 
matter to the High Court not less than three times in revision. 
It is not contended that the Lower Court had no jurisdiction to 
entertain and decide these applications on their merits before 
the plaintiff applied to withdraw her suit. Can it be said that 
the mere making of an application by the plaintiff to withdraw 
her suit tpso facto deprived the Court of the jurisdiction which 
it had till then? `I think the right answer to this question is in 
the negative. The Ist respondent had the right to get an 
adjudication on his applications when the plaintiff applied to 
withdraw the suit. This existing right cannot be frustrated or 
destroyed by the plaintiff's application to withdraw her suit for, 
it is clear from the authorities that a plaintiffs right to withdraw 
the suit is not absolute but is controlled by other existing rights. 
The delay of the Court in disposing of the Ist respondent’s 
applications cannot deprive him of the right which he had to 
obtain an adjudication in the matter. I am therefore of opinion 
that the Lower Court had jurisdiction to deal with the 
interlocutory applications made by the 1st respondent on their 
merits in spite of the plaintiffs application to withdraw her suit. 

In dealing with the second question it must be assumed that 
the compromise sought to be enforced is a lawful one; the 
question whether it is lawful must be left to the Lower Court 
itself for decision after due inquiry. The Ist respondent’s 
application to be made a party to the suit purports to be one 
under O. 1, R. 10. It has, however, been contended before us 
that apart from O. 1, R. 10, the Ist respondent had a right to 
apply to be made a party under O. 22, R. 10 and S. 146, Civil 
Procedure Code, was also relied upon in this connection as he 
claims to be a person on whom the interest of the defendants 1 


o 
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and 3 under the compromise had devolved. It was conceded 
before us that not only any party to the suit but even the legal 
representative of any party to the suit would be entitled to apply 
to be made a party for tbe purpose of enforcing a compromise 
even after the plaintiff’s withdrawal of the suit. It was however 
contended that a transferee has not the same right because while 
in the case of a legal representative his right to be made a party 
is absolute and the Court has no discretion in the matter, in the 
case of a transferee he has only a right to apply and the Court 
has discretion either to allow or to dismiss his application. This, 
however, is a distinction without a difference, as the right to 
apply cannot be said to be lost merely because it is discretionary 
in the Court to allow the application or to dismiss it. A right 
to apply implies a right to have an adjudication on the applica- 
tion, for otherwise the right wquld be purely nugatory. It 
must also be noticed in this connection that the 1st respondent 
applied to be made a party for the purpose of enforcing the 
compromise. The right of a party to enforce a compromise in 
spite of the withdrawal of the suit is not disputed, and there is 
no reason why this right should be denied merely because the 
application to be made a party happened to be undisposed of 
when the suit was-withdrawn. Actus curiae neminem gravabit 
and “ actus” include delay. The application to be made a 
party was merely preliminary to the application to enforce the 
compromise, and unless the former is decided on its merits it 
would not be possible to dispose of the other application which 
involves substantial rights. I am therefore of opinion that the 
withdrawal of the suit by the plaintiff did not deprive the 
Ist respondent of his right to obtain an adjudication on his 
applications to be made a party and to gnforce the compromise. 
I therefore concur in the order proposed by my learned brother. 


K. C. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE MADHAVAN Nair anD Mr. Justicz 
JACKSON. 


1. The Indian Bank, Ltd., Madras, 

a registered Company carrying on the 

business of banking with its register- 

ed office at the Indian Rank Build- i 

ings, North Beach Road, Madras, on 

behalf of itself and of all other credi- 

tors of P. M. K. Somasundara Nadar 

of Madura, adjudicated an insolvent 

by the District Court of Madura, in 

I. P. No. 63 of 1923, on its file, not a 

party co-nominee in the Lower Court 

but represented by the lst respondent’ 

as trustee for the general body of 

creditors ou Ist Appellani* in 
Appeal No. 138 of 1929 
and petitioner in C. M. 
P. No. 1571 of 1929 

2. The Official Receiver of Madura .. 2nd Appellant in 

Appeal No. 138 of 1929 
and respondent No.1 in 
C.M.P. No. 1571 of 1929 


v. 
Seth Bansiram Jashamal Firm, through 
its managing partner, Lilaram and 
another .. Respondents in both. 


Appeal—Right to—Person not party to suit—Suit against Oficial 
Receiver under O. 21, R. 103, Civil Procedure Code—Appeal by one of the 
credtiors “on behalf of itself and ike general body of creditors” —Com- 
petency of. x 

The right of appeal is a creature of statute and it can be exercised only 
by those in whom the power is vested expressly or implied by the statute. 

In a suit under O. 21, R 103, Civil Procedure Code, against the Official 
Receiver representing the estate of an insolvent, a decree was passed in favour 
of the plaintiff. The Official Receiver did not prefer an appeal. The 
appellant, who was one of the creditors of the insolvent represented by the 
Official Receiver in the trial Court, presented an appeal against the decree in 
so far as it related to the Official Receiver and an application for ledve to 


- appeal against that decree on behalf of itself and the general body of 


creditors of the insolvent. 


Held, that the appellant, not having been a party to the suit, was incom- 
petent to prefer the appeaL 


e A a es 
*Appeal No. a of 1929 $ 5 7th December, 1933. 
an 
C. M. P. No. 1571 of 1929. 


a 
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Chowdappa Gounder v. Kathaperumal Pillai, (1926) L L. R. 49 Mad. 
794: 50 M. L. J. 602 and Ananthanarayana Ayyar v. Sankaranarayana Ayyor, 
(1923), I. L. R. 47 Mad. 673 distinguished as cases under S.75 of the 
Provincial Insolvency Act, 1920. 

Mikin Lal v. Imtiaz Ali, (1896) I. L. R. 18 All. 332 and Jan Mako- 
med v. Syed Nurudin, (1907) I. L. R. 32 Bom. 155, referred to. 


Held further, that even if leave to appeal may be granted to a person 
not a party to the suit, this was not a proper case in which leave should be 


granted. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O. S. No. 115 of 1927 and Civil Miscel- 
laneous Petition therein with the prayer set out at p. 535 infra. 

S. Panchapakesa Sasiri and K. R. Krishnaswami Aiyar 
for appellants. 

K. S. Krishnaswami Aiyangar for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—This Appeal has been filed against the 
decree in O. S. No. 116 of 1927 on the file of the Court of the 
Subordinate Judge of Madura. 

The Indian Bank, Ltd., Madras, is the appellant in this 
Court. The appellant was not a party to the suit or to the 
decree passed in it. A preliminary objection to the hearing of 
the appeal is taken by the respondents that since the appellant 
was not a party to the suit or decree in the Lower Court, this 
appeal is incompetent and should be dismissed. 

The Ist plaintiff in the suit is a moneylender. The 2nd 
plaintiff is the purchaser of the suit properties from him. The 
defendant is the Official Receiver of Madura. There are no 
other parties to the suit. 

The suit out of which this appeal arises was instituted by 
the plaintiffs under O. 21, R. 103, Civil Procedure Code, to 
declare their title to two items of property and for a temporary 
injunction to restrain the defendaiit from taking possession of 
them. 

On the 22nd March, 1923, a hypothecation bond Ex. A was 
executed in the Ist plaintiff’s favour by one Somasundara Nadar, 
his adult son and five minor sons represented by their father. 
In September, 1923, the Ist plaintiff sued upon the bond. 
Somasundara Nadar- and his sons remained ex parte and a 
preliminary decree was passed on the 27th October, 1923. The 
day before the decree Somasundara Nadar filed I. P. No. 63 of 
1923 in the District Court and on the same date the Official 
Receiver of Madura was appointed as the interim receiver. 
Somasundara Nadar was adjudicated insolvent in January, 1924 


Madhavan 
Nair, J. 
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and the District Court passed a vesting order in favour of the 
Official Receiver on 25th January, 1924. In the meanwhile, 
the Ist plaintiff had applied for final decree and on the Ist 
February he obtained it without impleading the Official Receiver 
in whom the properties of the insolvent had already vested. 
He executed the decree and himself purchased the hypothecated 
properties which consisted of three items and sold them to the 
2nd plaintiff. The suit related only to two items. After his 
purchase the 1st plaintiff obtained possession of one item but he 
was obstructed by the Official Receiver with respect to the other 
item. Then two petitions were filed before the Subordinate 
Judge, one by the Ist plaintiff for removal of the obstruction 
caused by the Official Receiver and the other by the Official 
Receiver for delivery to him of the item already delivered to 
the Ist plaintiff. The two petitions were tried together and 
were decided in favour of the Ist plaintiff. He accordingly 
obtained delivery of the remaining item also. But the judgment 
of the Sub-Court was set aside by the High Court on revision, 
and before the defendant, the Official Receiver, could apply for 
re-delivery of the two items the suit under appeal was instituted 
by the plaintiffs under O. 21, R. 103, Civil Procedure Code. 
The Lower Court decided that the Ist plaintiff has acquired 
a valid title under the sale certificate to six-sevenths of the 
suit properties. As regards the remaining one-seventh it held 
that the defendant’s title should be upheld. In the result the 
2nd plaintiff (that is, the purchaser from the Ist plaintiff) and 
the defendant, the Official Receiver, were declared entitled to 
joint possession of the two suit items for the respective six- 
seventh and one-seventh shares. In the memorandum of appeal 
the appellant has anfongst other grounds raised the ques- 
tion that the Lower Court should, even on its finding, have 
dismissed the suit with a declaration of the plaintiffs’ rights 
as purchasers and should have referred them to a suit for 
a general partition to work out such rights as they may have. 
It will appear from what has: been stated above that 
besides the plaintiffs and the Official Receiver there were no other 
parties to the suit; and that having regard to his written state- 
ment the decree in so far as it related to’ joint possession and 
the declaration of title as regards the six-seventh share was 
against the Official Receiver. If he was aggrieved by the 
decree he should have preferred an‘appeal against it. “But this 
he did not do. What actually happened was this. The last 
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day for filing the appeal was the 1st November, 1928. On that 
date the Indian Bank, admittedly one of the creditors of 
Somasundaram Nadar, the 1st plaintiff, presented an appeal to 
this Court against the Lower Courts decree in so far as it 
related to the Official Receiver. The Bank also filed on the 
same date an application supported by an affidavit in which it 
prayed that 
tthe Court may be pleased to give liberty to the appellant to appeal 
against the decree in O. S. No. 116 of 1927 on the file of the Sub-Court of 
Madura, on behalf of itself and the general body of creditors of the insolvent 
P. M. K. Somasundara Nadar as representing whom the Ist defendant, the 
Official Receiver was sued in the Lower Court and to permit the petitioner to 
use the name of the 1st defendant as 2nd appellant herein and to conduct the 
appeal for the benefit of the 2nd appelant and the general body of 
creditors”. 

At the end of the memorandum of appeal the appellant 
stated that 


. if the Ist appellant’s petition to use the name of the 


1st defendant as 2nd appellant is not allowed, the Ist appellant impleads 


him merely as the 3rd respondent”, 

the other two respondents being the 1st and the 2nd plain- 
tiffs. In the cause-title of the memorandum the 1st defend- 
ant, the Official Receiver, is included as the 2nd appellant— 
the Bank being the Ist appellant and is described as the Ist de- 
fendant in the Lower Court and in the High Court as the 2nd 
appellant or the 3rd respondent (if the 1st appellant’s petition 
is not allowed). On the 6th November, 1928, a letter was 
written by the Official Receiver of Madura to the Sub-Court 
asking permission to “adopt” the appeal filed by the Indian 
Bank and to continue it. From the letter it would appear that 
probably the Official Receiver did not prefer any appeal as it 
was thought that “it was open to the creditor himself to prefer 
an appeal under the ruling in Chowdafpa Gounder v. Katka- 
perumal Pillai”. The learned Subordinate Judge gave him the 
permission asked for and observed in his order that “this is only 
an administrative order and is made without prejudice to any 
contentions of the respondent in the appeal as to the validity of 
the procedure as against him”. On the 24th November, 1928, 
the Official Receiver gave a vakalath to the Ist appellant’s 
pleader authorising him to conduct the appeal. On the petition 
filed by the Indian Bank (numbered as C. M. P. No. 1571 of 
1929) for permission to file the appeal no order was passed by 
the Court as the petition was never put up for orders. We find 


1. (1926) LL.R. 49 Mat 794: 50 M.L.J. 602. 
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an office note on the back of the petition to this effect: 


“The Official Receiver having since joined in the prosecution of the 
appeal it should be stated whether this petition is still necessary.” , 


This is signed by the Deputy Registrar and the date of it 
seems to be 22nd March, 1929. The petition was returned to 
the office with the counsel’s endorsement 


“The petition seems to be unnecessary, but it is better, to avoid technical 
objection, that itis not withdrawn. So this may be posted with the appeal. 
Re-presented.” 


This was on 25th March, 1929. This petition is now 
before us for orders along with the appeal after a lapse of five 
years. Itisto be regretted that this petition was not posted for 
orders earlier. Having regard to the fact that the appeal is 
presented by a person not a party tothe suit, the petition asking 
for permission to file the appeal should have been put up for 
orders before the Court without any delay. 

It is not now argued that there is an appeal before this 
Court filed by the Official Receiver. Whatis argued is that the 
Official Receiver representing the general body of creditors was 
a party to the suit, and that though the appellant, a creditor, 
was not an actual party, he being aggrieved by the decision, is 
competent to prefer the appeal when the Official Receiver does 
not file any appeal. In support of this contention reliance is 
placed on the decision of this Court in Chowdappa Gounder v. 
Kathaperumal Pillai. In that case it was held that 


“Under S. 75 (2) of the Provincial Insolvency Act (V of 1920), a credi- 
tor of an insolvent can appeal against an order of a District Court dismiss- 
ing an application of the Official Receiver to set aside, under Ss. 53 and 54 
of the Act, an alienation by the insolvent, even though the creditor was not 
an actual party to the application and had not previously moved the Official 
Receiver to file an appeal and the latter had not refused to do so; but the 
creditor must prefer the appeal on behalf of all the creditors.” 


It will be observed that the case in Chowdappa Gounder v. 
Kathaperumal Pillai] arose under the Insolvency Act and the 
appeal was preferred under the specific provision of S. 75 of 
the Provincial Insolvency Act, which says: 


“Any such person aggrieved by any stich decision or order of a District 
Court . . . may appeal to the High Court.” 


The present appeal not being one under the Insolvency Act, 
the decision in Chowdappa Gounder v. Kathaperumal Pillat1 
is obviously inapplicable. So also is the decision in Anantha- 
narayana Ayyar v. Sankaranarayana Ayyar® referred to in 
Chowdappa Gounder v. Kathaperumal Pillait. The question 








1. (1926) LLR. 49 Mad. 794:50 M.LJ. 602. 
2 (1923) I.L. R. 47 Mad. 673. 
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whether the appellant though not a party to the suit can 
prefer an appeal against the decree on the ground that the 
Official Receiver who was a party to the suit representing the 
general body of creditors has not appealed,-and that he, the 
appellant, as one of the creditors represented by the Official 
Receiver is aggrieved by the decree, must be answered with 
reference to the provisions of the Civil Procedure Code under 
which the appeal has been filed or the general principles of law. 
The relevant provisions of the Code are S. 96, O. 41 and 
S. 146. Clause (1) of S. 96, the section under which appeals 
are filed, says: 


; an appeal shall lie from every decree passed by any Court 
exercising original jurisdiction to the Court authorised to hear appeals from 
the decisions of such Court.” 

None of the three clauses of the section says who may 
prefer the appeal. O. 41, R. 1 refers to the form in which 
every appeal should be preferred, what should accompany the 
memorandum and thè contents of the memorandum. This 
provision also does not state who may prefer the appeal. S. 146 
refers to proceedings by or against representatives. It says: 

“. . . where any proceeding may be taken or application made by 
or against any person, then the proceeding maybe taken or the application 
may be made by or against any person claiming under him.” 

Under this section, if a person who is entitled to prefer an 
appeal is dead, his legal representative may prefer the appeal. 
The proceeding contemplated by this section would include an 
appeal and the expression ‘claiming under’ is wide enough to 
cover cases of devolution etc. mentioned in O. 22, R. 10. See 
' Sitaramaswami v. Lakshmi Narasimhal. It is not argued that 
the appellant in this appeal claims under the Official Receiver. 
In his commentaries under S. 96, Civil*Procedure Code, under 
the heading “Who may appeal,” Sir Dinshah Mulla says: 

“An appeal under this section may be preferred by any of the aoe 
persons :— 

1. Any party to the suit adversely affected by the decree, or, “if such 
party is dead, by his legal representative. 
2. Any transferee of the interest of such party, who, so far as such 


interest is concerned, is bound by the decree, provided his name is entered on 
the record of the sult. 

. 3. Anauction-purchaser may appeal from an order in execution 
setting aside the sale on the ground of fraud. 

No person, unless he is c party to the suit, is entitled to appeal under 
this section.” (The italics are ours.) 





1. (1917) LL.R. 41 Mad. 510. 
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The appellant does not fall under any of the three classes 
mentioned above. 


It would thus appear that under the Civil Procedure Code 
no person who is hot a party to the suit can prefer an appeal 
under S. 96. In Mihin Lal v. Imtiaz Alil the learned Judges 
observed : ' 


- wethink it right to say that a person who has been a stranger 
to the suit in the Court of first instance ought not to be brought on to 
the record of an appeal, unless he is brougbt on as a representative under the 
sections applying to the bringing on to the record of a representative in case 
of the death of a party to the suit or the devolution of title” 


O. 31, R 1 referred to in this connection by the appellant 
does not help him. The rule says: 

“In all suits concerning property vested in a trustee, executor or adminis- 
trator, where the contention is between the persons beneficially interested in 
such property and a third person, the trustee, executor or administrator 
shall represent the persons so interested, and it shall not ordinanly be neces- 


sary to make them parties to the suit. But the Court may, if it thinks fit, 
order them or any of them to be made parties.” 


There is no such special provision in the Civil Procedure 
Code regarding representation of creditors in suits concerning 
properties vested in Official Receivers. 

The appellant not being entitled to prefer the appeal as not 
being a party to the suit, can it be said that, because the Official 
Receiver represents the general body of creditors in matters 
relating to insolvency, the appellant as a creditor though not a 
party to the suit can prefer the appeal when the Official Receiv- 
er does not prefer one? We think not. Some help in deciding 
the question may be obtained from a decision of the Bombay. 
High Courtin Jan Mahomed v. Syed Nurudin’. In that case 
it was held that 


“A suit having been beought by the Advocate-General, he was the 
Proper party to appeal and not the relators who have filed the appeal. They 
Were not parties to the suit and as relators they have no right to step in when 
the Advocate-General, who was plaintiff, has not thought fit to appeal against 
the dismissal of the suit” 


and the appeal was dismissed on the ground that the appeal 
does not lie at the instance of relators. On an analogous 
reason it may well be held that the Official Receiver not 
having filed the appeal, one of the creditors, though. their 
general body is represented by the Official Receiver, cannot step 
in and file the appeal as he is not a party to the suit. The 
right of appeal is a special creature of statute and it can be 





1, (1896) LL.R. 18 All 332. 2. (1907) LL.R. 32 Bom. 155. 
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exercised only by those in whom the power is vested expressly 
or implied by the statute. In In re Markham, Markham v. Mar- 
khamı, relied on by the appellant, leave toa person interested 
in, but not party to an action, to appeal from an order was 
given by the Court; but it will appear from the report that such 
leave could be obtained according to the practice before the 
Judicature Acts. In In re Securities Insurance Company? 

“ A Judge having made an order sanctioning an arrangement under the 
Joint Stock Companies Arrangement Act, 1870, an appeal was presented by 
persons whose interests as creditors were affected by the scheme, but who 
had not opposed the scheme at the meeting of creditors, nor appeared before 
the Judge when his sanction was applied for, nor obtained leave to appeal,” it 
was held, “that the right of appeal under the Act is governed by the Companies 
Act, 1862, 9 124, which gives a right of appeal subject to the same 
conditions as appeals from decjsions in the ordinary jurisdiction of the 
Court; and that, as according to the practice of the Court of Chancery a 
person nota party to the proceedings cbuld not appeal from an order without 
the leave of the Court, the present appeal must be dismissed, the appellants 
not having obtained leave, and the case not being one in which the Court 
thought that leave ought to be given.” 

These decisions do not help the appellant as they do not 
directly bear on the question and relates only to power of the 
appellate Court to grant Jeave to appeal. Further the power 
of the appellate Court in these cases are rested on the practice 
prevailing in the English Courts. 


For the above reasons, we must hold that this appeal by 
the appellant is incompetent. 


The next question is whether leave may be granted to the 
appellant. No provision of law, or rule of practice, was shown 
to us entitling bim to claim such leave. When the Official 
Receiver, who was a party to the suit and whose statutory duty 
is to institute, defend or continue, any stit or other legal 
proceeding relating to the property of the insolvent (see S. 59, 
cl. (d) of the Provincial Insolvency Act) has not preferred the 
appeal, we cannot see how a creditor can on general grounds 
ask the appellate Court to grant him leave to appeal. Even if 
such permission may be asked, we are not satisfied that this is 
a proper case in which the permission should be given. The 
Indian Bank had obtained its decree against Sontfasundara 
Nadar long before he ‘was adjudicated an insolvent. It does 
not appear that it intervened in any of the proceedings subse- 
quent to the insolvency at any time; it did not even make an 


n $ 


1. (1880) 16 Ch. D. 1. - 2 (1894) 2 Ch: 410. 
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application to the Lower Court for permission to appeal. In 
these circumstances, C.M.P. No. 1571 of 1929 is dismissed. 


In the result the appeal is dismissed with costs. 
S. R. : Petition and appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH. 


C. V. Raran and another ... Petitioners* (Petitioners) 
v. 
K. T. Kandan and others .. Respondents (Counter- 
Petitioners). 


Civil Procedure Code (V of 1908), Ss. 145 and 151 and O. 32, R. 6— 
Security bond executed by sureties for amount drawn by next frend— 
Application to enforce—Applicability of S. 145—Proper method of enforcing 
bond. 

On an application to enforce a security bond executed by certain sureties 
hypothecating immovable properties in respect of a certain amount drawn by 
the next friend of the minor plaintiffs on their behalf, 


Held, that (1) S. 145 was not applicable, as the sureties had not made 
themselves personally liable and the matter was not connected with the exe- 
cution of a decree and was not a question between the parties to the suit; 
(#1) as it was not executed in favour of any named person, it could not be 
assigned by the Court and the only mode of enforcing it was by the Court 
making an oder in the suit upon an application to which the sureties are 
parties and by directing the sale ot the properties for the realisation of the 
amount due; (iii) no such direction could, however, be made, till the extent 
of the liability of the next friend was determined ina separate suit. 


Raj Raghubar Singh v. Jailndra Bahadur Singh, (1919) L.R. 46 I. A. 
228: ILL.R. 42 All. 153: 38 M.L.J. 302 (P.C.), applied. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Additional Subordinate Judge 
of the Court of the Subordinate Judge of South Malabar at 
Calicut, dated 17th July, 4929 and made in E. P. No. 670 of 
1928 in S. C. No. 730 of 1911. 

K. P. Krishna Menon for petitioners. 

P. S. Narayanaswamt Aiyar for respondents. ` 

The judgment of the Court was delivered by 

Sundaram Cheity, J.—This revision petition has been filed 
by two of the plaintiffs (decree-holders) under S. 145, Civil 
Procedure’ Code, for the enforcement of the security bond 
executed by certain sureties, whereby three items of immovable 
property were hypothecated in respect of a certain amount 





* CLR. P. No. 936 of 1930. 10th November, 1933. 
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drawn by the next friend of the minor plaintiffs on their behalf. 
Under the security bond, the properties would be liable for any 
claim of the minors as against their next friend in respect of 
the money drawn by the latter and not propetly accounted for. 
The security bond is evidenily one executed under O. 32, 
R. 6, .Civil Procedure Code. The Court allowed the next 
friend to draw the decree amount after the aforesaid security 
was furnished. This security bond is not executed in 
favour of any named officer of the Court. In the absence 
of any specific description indicating the person in whose 
favour the security bond is executed, it must be deemed 
according to the trend of this document, that it is one executed 
in favour of the Court. The Lower Court held following the 
decision in Kurugodappa v. Soogammai, . that this security 
bond is not enforceable under S. 145, Civil Procedure 
Code. In the first place, unless the sureties have made them- 
selves personally liable for any amount, they could not be 
proceeded against in execution by applying S.145. There is 
another reason in the present case for holding that S. 145 is 
not applicable. It is only when a person has become liable as 
surety for the performance of any decree, or for the restitution 
of any property taken in execution of a decree, or for the 
payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit 
or in any proceeding consequent thereon, that the Court can 
order execution against such a person. In the present case, none 
of these requisites is satisfied. The question is between the 
minor plaintiffs on the one hand and their next friend on the 
other, in respect of the money drawn by the next friend on 
their behalf. This matter is not connécted with the execution 
of the decree; nor is it a question between the parties to the 
suit. That being so, the application under S. 145 for the 
enforcement of the security bond is clearly unsustainable. 

The next question is, what is the remedy open to the 
petitioners for the realisation of the amount due to them from 
their guardian? The Lower Court seems to be of opinion that 
their remedy is only by a separate suit. In order to enable 
them to realise the amount due to them by the sale of the 
properties by means of a separate suit, an assignment of the 
aforesaid bond in their favour is necessary. The nature of the 





1, (1917) LL R 41 Mad. 40. 
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security bond has already been referred to. In the case of a 
bond like this, their Lordships of the Privy Council have held 
in Raj Raghubar Singh v. Jat Indra Bahadur Singhi that the 
Court not being a juridical person cannot take property, and 
consequently cannot assign any security bond executed in its 
favour. It is observed that where there is an unquestioned 
liability, there must be some mode of enforcing it and the only 
mode of enforcing it must be by the Court making an order in 
the suit upon an application to which the sureties are parties, 
and then the properties charged can be sold for the realisation 
of the amount due. This, according to their Lordships, would 
be the proper procedure and although there is no specific 
provision in the Civil Procedure Code, the security bond has to 
be enforced by the Court in the exercise of its inherent powers.. 
On the authority of this rulifg, we can hold that, upon the 
present application by the petitioners, the Court may order the 
sale of the properties mentioned in the security bond, if the 
liability of the guardian is an unquestioned one. The difficulty 
in this case is, that no order for the sale of the properties offered 
as security can be made without determining the extent of the 
guardian’s liability and the amount which the petitioners would 
be legitimately entitled to claim from him. Is the Court com- 
petent to make such an enquiry and give a finding on this point 
on the present application? As we have already observed, this 
is not a matter relating to execution, discharge or satisfaction 
of the decree, in which case, under S. 47, Civil Procedure Code, 
the Court would be justified in making an enquiry. Any order 
for the sale of the properties on an application like this would 
be premature, till the question relating to the liability of the 
next friend is determined. For that purpose, the petitioners 
have only to file a separate suit. It may be a suit for an account 
or for a declaration of the extent of the guardian’s liability. 
On the strength of a declaration so obtained, the petitioners, in 
order to realise the amount found due to them, have to come 
up to the Court to which the security bond was given and apply 
for an order directing the sale of those properties for the reali- 
sation of that amount. Wecannot expressany definite opinion 
on the question, whether a suit of that kind, if instituted, will 
be barred by limitation or not. All that wecan say is, that the 


1. (1919) LR. 46 LA. 228: LLR. 42 All. 158 at 167: 38 M.L.J. 302 (P.C). 
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petitioners may invoke for their aid S. 14 of the Limitation Act 


for the exclusion of the time occupied in the prosecution of the . 


present application, and the Court trying the suit will have to 
decide whether such exclusion is permissible or not. With 
these observations we dismiss this petition with costs. 


S. R. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE ANANTAKRISHNA AIYAR,. 


Manickam `’ .. Petitioner» (Counier-petitioner) 
v. 
Poongavanammal .. Respondent (Petitioner). 


Hindu Law—Moarriage—Sucras—Parties belonging to different sub- 
divisions—Natdu male and Adi Dravida female—Marriage between—Valtd- 
ity of—Right io wmaintencnce—Crimmal Procedure Code (V of 1898), 
S. 488, 


There are only four castes among Hindus and Adi Dravidas who do not 
belong to the first three (twice-born) castes fall under the fourth or the 
Sudra caste. Marriage between different sub-divisions of the Sudra caste is 
not prohibited by the Hindu Law. So where amarriagein fact is proved to 
have taken place between a Naidu male and an Adi Dravida female, the 
marriage is valid in law and the latter is a lawfully wedded wife, entitled to 
claim maintenance under S. 488 of the Criminal Procedure Code. 


Case-law referred to. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Special Honorary Presidency Magistrate of the Court of 
the Presidency Magistrates, Egmore, Madras, dated the 11th 
day of April, 1933 and passed in C. C. No. 29977 of 1932. 

A. S. Sivakaminathan for B. T. Sundararajan for peti- 
tioner. 

S.V. Shenoy for The Crown Prosecutor on behalf of the 
Crown. 


K. S. Jayarama Atyar amicus curiae. 
Respondents not represented. 
The Court made the following 


OrpER.—Poongavanammal applied to the Presidency 
Magistrate’s Court, Egmore, for maintenance from Manickam 
under S. 488 of the Code of Criminal Procedure. She alleged 
that she was an Adi Dravida and that she was married to the 





* Cr. R. C. No. 565 of 1933. 8th January, 1934. 
(Cr. R. P. No. 526 of 1933.) 
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counter-petitioner—Manickam—who is a Naidu. There was a 
child of the marriage, and on the allegation that she was 
Manickam’s legally married wife, she claimed maintenance 
for herself and for her child on the ground that the counter- 
petitioner Manickam had neglected her and refused to main- 
tain her and the child. 


The counter-petitioner—Manickam—adunitted the parent- 
age of the child and stated that he was prepared to give 
maintenance to it; but he refused to give any maintenance to 
the complainant—Poongavanammal—on the ground that she 
was not his wedded wife but only his concubine. The learned 
Special Honorary Presidency Magistrate recorded evidence of 
the six witnesses examined on the side of the complainant and 
of the two examined on the sige of the counter-petitioner. He 
came to the conclusion that ‘a marriage according to Hindu 
observances took place between the complainant and the counter- 
petitioner. He also held that the marriage was valid, though 
the complainant was an Adi Dravida and the counter-petitioner 
a Naidu. 


He therefore passed orders directing the counter-petitioner 
to pay Rs. 4 a month as maintenance to the complainant and 
Rs. 3 a month for the child. 


The counter-petitioner—Manickam—has filed this revision 
petition to the High Court. He does not complain against that 
portion of the order which directs him to pay maintenance to 
the child, as he admitted that the child was born tohim. His 
complaint in revision is limited to that portion of the order 
passed by the learned Magistrate which directs him to pay 
-maintenance to the complainant Poongavanammal. 


As the complainant Poongavanammal, though served with 
notice from the High Court, did not enter appearance, 
Mr. K. S. Jayarama Aiyar was requested to assist the Court as 
amicus curiae. 


Two questions were argued by the learned Advocate on 
behalf of the petitioner: 

(1) That the finding on the question of the marriage as a fact is 
erroneous; and 


(2) that there was no valid marriage, and consequently the complainant 
~was not entitled to maintenance from the counter-petitioner. 
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On the question of fact, it is to be noted that the Magistrate 
had relevant evidence on the question of the factum of the 
marriage. P. W. 1 is Poongavanammal. She spoke to the 
marriage ceremony, that she was given Koora Salu, Koora 
Pudavai, Thali, etc. A priest was present and officiated. There 
was music and dinner party, distribution of pan supart, etc. 

The priest was examined as P. W. 2. He officiated as the 
priest at the marriage and performed all the usual ceremonies 
of the marriage. 

P. W. 3 spoke to Thali being tied, (as also P.W. 4), that 
the parties sat side by side, Thali was tied by the counter-peti- 
tioner round the complainant’s neck. P. W. 6 is a motor fitter 
and is the landlord of the house where the parties were living. 


On the side of the counter-petitioner, only two witnesses 
were examined. D. W. 1 is the counter-petitioner himself, who, 
while admitting that he was keeping the complainant as his 
concubine and that the child was born to him, denied that there 
was any marriage. He isa motor-driver, earning about Rs. 25 
a month. 


The only other witness, examined—D.W. 2, Kanagasabhai, 
a butler—stated that the accused was keeping the com- 
plainant, but he did not know if they were married. He 
stated that it was not customary for a caste Hindu to marry an 
Adi Dravida. He ended by stating that what he deposed to 
was mentioned to him by the complainant but that he did not 
know the same personally. 

I am of opinion that the learned Magistrate had before him 
materials on which he could have come to the conclusion that 
there was in fact a marriage performed between the complain- 
ant and the counter-petitioner. I am only exercising revisional 
powers. The finding on the question of the factum of marriage 
' should be accepted for the purposes of the present case. — 


Then it was argued by the learned advocate for the peti- 
tioner before me that a valid marriage should be proved before 
the counter-petitioner could be ordered to pay maintenance to 
the complainant. That position is not disputed. It was argued 
that as it is admitted by the complainant herself that she is an 
Adi Dravida, whereas the counter-petitioner is of the Naidu 
caste (Sudra), therefore a marriage between a Naidu and an 
Adi Dravida is not valid. 

R—69 


v. 
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This raises a question of importance. Ordinarily, I should 
have liked to examine the question in detail; or to post the case 
before a bench; but Mr. K. S. Jayarama Aiyar bas drawn my 
attention to certain cases decided by the High Courts in India 
which seem to be direct authority on the point. I therefore 
proceed to consider those cases. 


In Muthusami Mudaliar v. Mastlamani) it was decided by 
Sankaran Nair and Abdur Rahim, JJ. as follows:— 


“A marriage contracted according to Hindu rites by a Hindu witha 
Christian woman who, before marriage, is converted to Hniduism, is valid 
when such marriages are common among and recognised as valid by the 
custom of the caste to which the man belongs, although such marriage may 
not be in strict accordance with the orthodox Hindu religion. Apart from 
custom, such a marriage between parties who do not belong to the twice-born 
classes, is valid under Hindu Law. It is only persons who belong to the 
twice-born classes that are enjoined to marry in their own class. All other 
persons must be treated as Sudras anf marriages between members of differ- 
ent classes of Sudras are valid.” ' 


In Pandatya Telaver v. Puli Telaver3 Scotland, C. J. 
observed as follows at p. 483 :— 


“The general law applicable to all the classes or tribes does not seem 
opposed to marriage between individuals of different sects or divisions of 
the same class or tribe, and even as regards the marriage between individuals 
of a different class or tribe the law appears to be no more than directory. 
Although it recommends and inculcates a marriage with a woman of equal 
class as a preferable description, yet the marriage of a man with a woman of 
a lower class or tribe than himself, appears not to be an invalid marriage 
rendering the issue illegitimate.” 


In Inderun Valungypooly Taver v. Ramasawmy Pandia 
Talaver3 it is remarked by the Privy Council as follows :— 


“Then, if there was a marriage in fact, was there a marriage 
in law? When once you get to this, vis., that there was a marriage 
in fact, there would be a presumption in favour of there being a marriage in 
law.” i 


6 
See also Sir Gurudas Banerjee’s Marriage and Sridhanam, 
3rd Edn., Lecture II, p. 77. 


At page 159 of 13 Moore’s Indian Appeals it is further 
observed as follows:— 


» On the whole, secing that these parties are both of the Sudra caste, and - 
that the utmost that has been alleged really is, that the Zamindar was of one 
part of the Sudra caste, and the lady to whom he was married was of another 
part, or of 2 sub-caste, their Lordships hold the marriage to have been valid; 
to hold the contrary would in fact be introducing a new rule, and a rule which 
ought not to be countenanced.” 

S ern eee 

1. (1909) I. L, R. 33 Mad. 342: 20 M.L.J. 49, 
2. (1863) 1 MH.CR. 478, 3. (1869) 13 MLA, 141 at 158. 
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While admitting that Adi Dravidas are Hindus [See 
Bhagwan Koer v. Bose}, 31 Cal. at p. 15, where the Chief Court 
of Punjab stated that Chamars, however low in the scale, were 
included in the pale of Hinduism. See also Morarjt v. Adminis- 
trator-General, Madras%] the learned advocate for the petitioner 
argued that Adi Dravidas are outside the class of Sudras, and 
as Manickam is a Sudra of the Naidu caste, therefore the pre- 
sent is not a case of a marriage between different members of 
different sub-sections or parts or sub-castes among Sudras, and 
that the marriage was therefore invalid. On the other hand, 
Mr. K. S. Jayarama Aiyar argued that all Hindus should belong 
to one of the four classes, (1) Btahmin, (2) Kshattriya, 
(3) Vaisya, and (4) Sudra; that all those who do not come under 
the first three (twice-born) classes come under the fourth class— 
Sudras; that the sub-sections urtder the Sudras are unlimited; 
and that there was no fifth class according to Manu. My atten- 
tion was drawn to Bhola Nath Mitter v. Emperor’ and to Sokan 
Singh v. Kabla Singhs as directly relevant to the point under 
consideration. 

In Bhola Nath Mitter v. Emperor8 Greaves and Panton, 
JJ. held that 


“a marriage’ between a Kayesth and a Dom woman is valid in law if 
performed with due rites of the Hindu religion.” 


It was argued in that case by the learned counsel as 
follows :— 


“The woman was a Dom, She is not a Sudra. A Dom is not a sub- 
division of the Sudra caste but outside it and untouchable. The Kayesth is 
of a higher caste than Sudras,” 
and that the marriage was invalid. 

At page 493 Panton, J. observed as follows :— 


“In support of the second part of his contention Mr. Mukherji iá 
that a Dom is not a member of a sub-division bf the Sudra caste, but an out- 
caste, untouchable, and not a member of the Hindu community. He supports 
this contention by reference to the articles on the Dom caste in Risley’s 
‘Tribes and Castes of Bengal’ and Crooke’s ‘Tribes and Castes of the North 
Western Provinces and Oudh,’ laying particular stress upon the opinions of 
the learned authors as to the aboriginal origin of the Domes. The Jow social 
status of the Dom community is a fact for which no authority is needed; but 
I cannot assent to the proposition that people of aboriginal origin can have 
no place in the Hindu system. He refers us to the text of Manu, Chapter X, 
verses 16, 30, 51, 56, laying particular stress on verse 53 ‘Let no man, who re- 
gards his duty religious and civil, hold any intercourse with them; let their 
transactions be confined to themselves, and their marriages only between 
equals’ (Manw’s Institutes of Hindoo Law). The degraded condition of the 


1. (1903) L.R. 30 I.A. 249: LLR. 31 Cal. 11:13 M.L.J. 381 (B.C). 
2. (1928) I.L.R. 52 Mad. 160: 55 M L.J. 478. - 
3. (1924) LL.R. 51 Cal. 488. 4. (1928) LL.R. 10 Lah. 372. 
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community is here emphasised, and intercourse with its members is deprecat- 
ed. But this carries the matter little further, and I am not prepared to say 
that the institution against intermarriage is such as would render such a 
union, otherwise regularly celebrated, invalid at the present day. On the 
other hand there is distinct authority of the Courts to support the view taken 
by the learned Magistrate, though, it is true, no decision which I can find 
relates directly to the Dom community. The learned Vakil has invited us to 
hold that the case of Muthusami Mudaliar v. Masilamans! on which the Court 
below has relied, was wrongly decided inasmuch as it proceeded on two 
incorrect assumptions: (i) that every one nota member of the twice-born 
castes is a Sudra, and (ii) that the validity of a marriage is for the caste to 
decide. As to the second point, it is only necessary to refer to the concluding 
portion of the judgment of Sankaran Nair, J. at page 356, where he finds the 
marriage in question valid not only on the ground of custom and because it 
was recognised by the caste, but also ‘because it is in conformity with Hindu 
Law which does not prohibit marriages between any persons who are not 
dwijas or twice-born persons’. As to the first point, the opinion of the learned 
Judge, expressed at pages 346 and 347 of the report, is founded on ample 
authority, including a decision of this Court: Upoma Kuchain v. Bholaram 
Dhuin’. The latter case is here of particular importance since it upheld the 
validity of a marriage between persons one of whom was an outcaste.” 


The other learned Judge, Greaves, J. observed at page 495 
as follows :— 


“Although she was a Dom by birth, she must be taken to be a Sudra, and 
upon the authorities referred to by my learned brother it would appear that 
marriages between different sub-divisions of the Sudra caste are valid.” 


In Sohan Singh v. Kabla Singhs the learned Judges, Tek 
Chand and Johnstone, JJ. held 


“that a marriage between a Jat male and a Mazhabi female is valid, 
whether performed in the Anand form or according to the ordinary Hindu 
ceremonies; that under Hindu Law, as administered by the Courts in British 
India, marriages inter se between different sub-divisions of the Sudra caste 
are legal; and that for the purposes of the aforesaid rule, Maxhabis, Chamars 
and the other so-called ‘untouchable’ classes are treated as Sudras.” 


At page 379 the learned Judge, Tek Chand, J. observed as 
follows :— 


-“ The learned counsel for the appellants, while conceding that the state- 
ment of the law enunciated above could not be challenged, contended as a last 
resort that the rule could not Me extended to inter-marriages of males of the 
‘pure’ Sudra caste like the Jat with women of the ‘unclean’ classes, ‘touch with 
whom was pollution’. He was, however, unable to cite any authority in sup- 
port of this contention. In Gour’s Hindu Code at page 199, S. 294 (4) the so- 
called ‘untouchable’ classes including Chamars, Pariahs and Mehtras are 
described as Sudras and in the leading case of Muthusami Mudaliar v. Masi- 
lamani* it was held by Sankaran Nair, J. (Abdur Rahim, J. concurring) that 
for the purposes of the rule aforesaid, all Hindus other than those belonging 
to the three regenerate classes were to be treated as Sudras, marriages 
between different sub-sections of whom were valid.” 


I need not now go into the question, which has been raised in 
some of the cases, whether Kayasthas of Bengal are Sudras or 
Kshattriyas. See Tulshi Ram v. Behari Lal4, Ishwari Prasad v. 





1. (1909) IL.R. 33 Mad 342:20 M.L.J: 49. 2. (1888) LL.R. 15 Cal. 708. 
3. (1928) LL.R. 10 Lah. 372. 4. (1889) LL.R. 12 All 328 (F.B.). 
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Rat Hari Prashad Lali, Subrao Hambirrao v.Radha Hambirrao® 
and Biswanath Das Ghose v. Shorashibala Dasis. The principle 
of the decision of the cases is that marriage between members 
belonging to different parts or sub-divisions of the Sudra caste 
would be valid unless there be a custom to the contrary. The 
decision in Muthusami Mudaliar v. Maslamani4 by a bench of 
this Court is based not only upon the usage or custom of the 
caste to which the parties belonged but upon the general princi- 
ples of the Hindu Law; for, the learned Judges specifically say 
that apart from custom, such a marriage between parties who 
do not belong to the twice-born classes is valid under Hindu 
Law. I could not accede to the contention that the decision was 
based only on custom or usage of the caste and that the otber 
observations were obiter. It was argued that under Hindu Law 
such marriages as the present have been prohibited to preserve 
purity of blood and race, and for other similar considerations; 
but sitting here as a Court, my duty is that I should be guided 
more by what has been laid down by High Courts which had 
to consider the question judicially rather than by considerations 
such as those put forward by the learned advocate for the 
petitioner. 

On behalf of the complainant, it was argued that according 
to Manu “there is no fifth caste ”— Brahma, Kshattriya and 
Vysia are the ‘ twice-born’ castes, and that the remaining Hindus 
come under the fourth (Sudra) caste,— there being no fifth 
caste”. Manu, X. 4, Sacred Books of the East, Vol. 25, p. 402. 
The question is considered at pp. 498 and 630 of Mulla’s Hindu 
Law, Seventh Edition, paragraphs 435 and 639. There is a 
correct summary of the present position at p. 812 of Ghose’s 
Hindu Law, Vol. I, where it is stated £s follows :— 

“The late Justice Dwarkanath Mitter, as well as the late Sir Romesh 
Chandra Mitra, was of opinion that marriages between sub-castes of Sudra 
were invalid (see Melaram v. Thanooram® and Narain Dhara v. Rakhal 
Gain’) but in more recent cases it has been held in Calcutta, Madras and 
Bombay that such marriages are not invalid (See Upoma Kuchain v. 


Bholaram Dhubi’, Inderun v. Ramasawmy Talaver®, Ramamani Ammal v. 
Kulanthas Natchear® and Pandatya Telaver v. Puls Telaver!?). The Bombay 


1. (1926) LL.R. 6 Pat. 506. 2. (1928) LLR. 52 Bom. 497. 
3. (1921) LL.R. 48 Cal. 926. 
4. (1909) LL.R. 33 Mad. 342: 20 M.LLJ. 49. 


5. (1868) 9 W. R. 552. 6. (1875) LL. R. 1 Cal. 1. 
7. (1888) L L. R. 15 Cal 708. 8. (1869) 13 M. I. A. 141l. 
9. (1871) 14 M. I. A. 346. 10. (1863) 1 M. H.C. R. 478. 


Manickam 


v. 
Poongava- 
nammal 


Poongava- 
nammaL 
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High Court has recently held that such marriages are good. See Makantawa 
Trappa v. Gangawa Malappa!” 


If Adi Dravidas are Hindus (and it was admitted before 
me that they were), and if there are only four castes among 
Hindus, it is argued that it follows inasmuch as it is admitted 
that the parties to the present marriage do not belong to the 
first three (twice-born castes), then they must come under the 
fourth or the Sudra caste. That is what has been held in 
Muthusami Mudaliar v. Mastlamani8, See the arguments 
reported in 20 M. L. J.49. Even if the directions laid 
down in the Hindu Law texts that a male could not 
validly marry a female of a higher caste (which are 
admitted to be applicable to the three twice-born castes) should 
be assumed to apply also to marriage between members of 
different parts or sub-divisions of the Sudra caste, even then 
here it is admitted that the counter-petitioner’s caste status is 
higher than that of the complainant’s. It is not necessary to 
examine whether such directions would apply to a marriage 
between different parts or sub-divisions of Sudras. 


Thus, according to the decisions binding on me, or which 
must be treated with respect, I think that the view taken by 
the learned Presidency Magistrate is supported by judicial 
authority; and as no custom to the contrary has been proved, 
the marriage in question must be held to be valid. 


Having regard to these judicial pronouncements it seems 
to me that my duty on the present occasion is to uphold the 
finding of the learned Presidency Magistrate and hold that the 
marriage in question is valid. My decision should not be cause 
for creating confusion, when judicial decisions have helped in 
bringing about certainty, in such important question as that of 
marriage and legal status of children. I am not impressed with 
the force of the argument that the result would be most 
probably a further addition to the numerous sub-divisions or 
parts of the Sudra caste. Assuming it is so, would it make any 
material difference in the argument and reasoning? 

O£ course it is open to Manickam, if so advised, to agitate 
the matter in the Civil Courts. 

‘For the above reasons, I dismiss the Criminal Revision 
Petition. 


1. (1909) I. L. R. 33 Bom. 693. 
2. (1909) I. L. R. 33 Mad. 342: 20 M.LJ. 49, 
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I must express my obligations to the learned Advocate 
Mr. K. S. Jayarama Aiyar, who, as amicus curiae, argued the 
case on behalf of complainant Poongavarrammal (who did not 
enter appearance in the High Court) and who helped the Court 
by drawing attention to the main decisions relevant to the case. 


S. R. —— Petition dismissed. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces. ] 


Present:—Lorp THANKERTON, Lorp ALNESS AND SR 
LANCELOT SANDERSON. 


Radha Kishan Jaikishan (Firm) and 


others i ; . .. Appellants* 
v. : 


The Municipal Committee, Khandwa .. Respond ents. 


Central Provinces Mumnicipaltites Act (II of 1922), Ss. 2 (2) and 67 (8) 
—E fect of Proceedings invalid under Act of 1903—Not validated by S. 2 
(2) of Act of 1922—Statutory meeting—Failure to summon 6 member— 
Defect cannot be warved—Central Provinces Municipal Act (XVI of 1903), 
S. 39 (1) and (2)—Resolution proposing imposition of tax—Rate or amount 
of tax should be setiled. 


The terms of S. 2 (2) of the Central Provinces Municipalities Act of 
1922 are limited to their obvious intendment, namely, to fill the gap made by 
the repeal of the Acts of 1903 and 1918 operated by sub-S. (1). They cannot 
be so construed as to validate proceedings purporting to have been under the 
Act of 1903 but which were ontside the powers inferred by that Act and 
invalid. 

An attack on the proceedings of a statutory body, such as a Municipal 
Committee, must be clearly defined and clearly proved. 

In the case of a statutory meeting which is to affect the rights of third 
parties, such as tax-payers, the failure to summon duly all the persons entitled 
to take part in the meeting is not a defect which can be waived by the 
individual member concerned. ° 

In view of sub-Ss. (1) and (2) of S. 39 of the Act of 1903, it is essential 
that the resolution contemplated by sub-S. (1) should settle the amount or 
rate of the proposed tax. Where the resolution as recorded in the Com- 
mittee’s proceeding book only stated that “ the proposed bye-laws (regarding 
the imposition of a tax on the trade of ginning and pressing cotton) drafted 
the President be passed,” 

Held, that in the absence of any evidence to identify the “ bye-laws ” 
referred to in the resolution it was not possible to ascertain definitely 
whether the approval of the amount or rate of the proposed tax was involved 
in the resolution. 

The case was accordingly remitted to India to afford an opportunity to 
the Municipal Committee to identify the “ bye-laws drafted by the President” 
and referred to in the resolution. 





~— 


*P, C. Appeals Nos. 3 and 4 of 1931. 18th December, 1933. 


Poongava- 


Lord 
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Consolidated Appeals from a judgment and decrees of the 
Court of the Judicial Commissioner, Central Provinces, dated 
the 20th November, 1928, in one case affirming a decree of the 
District Judge of Nimar, dated the 15th July, 1924, in favour of 
the Municipal Committee and in another case reversing a decree 
of the Additional District Judge of Khandwa, dated the 6th 
February, 1926, passed against the Municipal Committee. 

The facts of the case are fully stated in their Jordships’ 
judgment and in the judgment of the Judicial Commissioners, 
Prideaux and Kinkhede, A. J. Cs., reported in Municipal Com- 
mittee, Khandwa v. Radhakishan Jatkishani, 

Dunne, K. C. and Parikh for appellants. 

De Gruyther, K. C. and Wallach for respondents. 


18th December, 1933. Their Lordships’ judgment was 
delivered by- " 


Lorn THANKERTON.—The appellants in these consolidated 
appeals are the plaintiffs in two suits in January, 1924, and 
August, 1925, respectively, in which they challenge the validity 
of a tax imposed on the trade of ginning and pressing cotton 
by means of a steam or mechanical process by the respondent, 
the Municipal Committee of Khandwa, in November, 1922. In 
the first suit the appellants seek an injunction to restrain the 
respondent from recovering from them the amount of the tax 
assessed upon the appellants for the year 1922-1923. In the 
second suit the appellants seek repayment of the amount of the 
tax paid by them in respect of the year 1923-1924. 


These consolidated appeals are from one judgment and two 
decrees of the Court of the Judicial Commissioner, Central Pro- 
vinces, dated the 20th Ndvember, 1928. The decree in the first 
suit confirmed in second appeal a decree of the District Judge 
of Nimar, dated the 15th July, 1924, which had confirmed a 
decree of the Subordinate Judge of Khandwa, dated the 11th 
April, 1924, dismissing the suit. In the second suit the Court 
of the Judicial Commissioner reversed a decree of the Additional 
District Judge of Khandwa, dated the 6th February, 1926, 
directing the Municipal Committee of Khandwa to refund to 
each of the present appellants the amount of the tax paid by 
them. 





1. (1928) 127 I. C. 337: A. L R. 1930 Nag. 157. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 553 


At the material time the respondent derived its power to 
impọse taxation from the Central Provinces Municipal Act (Act 
XVI of 1903). That Act was repealed by the Central Provinces 
Municipalities Act (Act II of 1922, C. P.), which came into 
force on the 1st July, 1923, and to which it will be necessary to 
refer later in relation to a contention by the respondent. 


The following are the material sections of the Act of 
1903 :— 


“35. Subject to any general rules or special orders which the Gover- 
nor-General in Council may make in this behalf, a committee may, for the 
purposes of this Act, impose, with the sanction hereinafter specified in each 
case and in the manner required by S. 39, any of the folowing taxes, 
namely :— 

(a) with the previous sanction of the Local Government— 

(if) a tax on any peison exercising any profession or art, or carry- 
ing on any trade or calling, within the limits of the municipality.” 

“39. (1) A committee may resolve at a special meeting to propose the 
imposition of any tax for the purposes of this Act. 

(2) Where a resolution has been passed under sub-S. (1), the commit- 
tee shall publish, in the prescribed manner, a notice defining the class of per- 
sons or description of property proposed to be taxed, the amount or rate of 
the tax to be imposed, and the system of assessment io be adopted. 

(3) Any inhabitant of the municipality objecting to the proposed tax 
may, within one month from the publication of the notice, submit his objec- 
tion in writing to the committee, and the committee shall, at a special meet- 
ing, take his objection into consideration. 

(4) Where no objection is submitted as aforesaid, or r where the objec- 
tions so submitted, having been considered by the committee, are deemed 
insufficient, the committee may forward its proposals to the Local Govern- 
ment with the objections (if any) so submitted. 

(5) The Local Government may, on receiving the proposals of the 
committee, sanction the same, or refuse to sanction them, or sanction them 
subject to such modifications as it may think fit, or return them to the com- 
mittee for further consideration. 

(8) Where any proposals for taxation have been sanctioned under 
sub-S. (5) or sub-S. (6) by the Local Government ... the Local Government 
may, by notification in the local official Gazettes direct the imposition of the 
tax as sanctioned from such date as may be specified in the notification, and 
thereupon the tax shall come into effect as from the date so specified.” 


Ata special meeting held on the 16th July, 1922, the res- 
pondent Committee, acting on a suggestion received from the 
Local Government, resolved to propose the imposition of a tax 
on the trade of ginning and pressing cotton by means of steam 
or mechanical process. This resolution was in intended com- 
pliance with sub-S. (1) of S. 39. On or about 26th July, 1922, 
notices of the proposed resolution, requiring objections to be 
submitted within one month, were placed on the notice-board 
at the Town Hall, and were proclaimed locally by beat of drum. 
Later on, similar notices were inserted in two issues of the 

R—70 
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Central Provinces Gazette, dated the 23rd and 30th September, 
1922. These notices were issued in view of sub-S. (2) of S. 39. 
The terms of the resolution and the contents of the notices will 
be referred to later. 


On the 3rd August, 1922, a number of factory owners, in- 
cluding most of the appellants, submitted objections, requesting 
the cancellation of the proposed tax. At a special meeting held 
on the 23rd October, 1922, the Committee considered the objec- 
tions and rejected them, and resolved to submit their proposals 
to the Local Government for its sanction. They were so sub- 
mitted by letter from the Secretary of the Committee on the 
28th October, 1922. These steps were taken under sub-Ss. (3) 
and (4) of S. 39. 

On the: 25th November, 1922, the Local Government pub- 
lished in the Central Provinces Gazette a notification, sanctioning 
the imposition of the tax with effect from the date of the noti- 
fication. By a subsequent notification, dated the 3rd January, 
1923, and published in the Central Provinces Gazette of the 6th 
January, 1923, the tax was declared to be payable on the Ist 
August of each year. These notifications were issued under 
sub-S. (8) of S. 39. 

Thereafter the Committee proceeded with the assessment 
and levying of the tax for the year 1922-1923, and early in July, 
1923, individual notices for payment of the amount of tax 
assessed on them were sent to the appellants, who declined to 
pay the amounts so levied, and on the 2nd January, 1924, filed 
the first suit, seeking an injunction against recovery of the tax 
from them. On the 26th November, 1924, the appellants had 
notices served on them in respect of the amounts of tax assessed 
on them respectively in tespect of the year 1923-1924. Payment 
was again demanded from them on the 9th January, 1925. In 
February, 1925, the said amounts of tax were recovered from 
the appellants by the Committee, and on the 3rd August, 1925, 
the appellants filed the second suit, seeking to have these sums 
refunded to them. 

In these suits the appellants challenged the validity of the 
proceedings of the Committee on a number of grounds, but only 
two grounds have been maintained before this Board, namely, 
(1) that the special meeting of the 16th July, 1922, was nota 
valid meeting of the Committee, in respect that Major Tarr, one 
of the members of the Committee, did not receive notice of the 


LXVI] THE MADRAS LAW JOURNAL REPORTS. 555 


meeting, and (2) that the resolution passed at the said special 
meeting did not comply with the provisions of S. 39 (1) of the 
Act of 1903, in respect that it did not fix the amount or rate of 
the proposed tax, and that either of these defects in the proceed- 
ings of the Committee rendered the whole proceedings relating 
to the imposition of the tax ultra vires of the Committee and 
invalid. 

The respondent, on the other hand, maintained that the 
Court was precluded from entertaining either of the appellants’ 
contentions, in view of the provisions of S. 67 (8) of the Act 
of 1922, which rendered the notification by the Local 
Government of the imposition of the tax conclusive evidence 
that the tax had been imposed in accordance with the statutory 
provisions. It will be convenient to consider this contention 
first. : - 

The notification on which the respondent relies was dated 
the 25th November, 1922, and was issued by the Local 
Government under S. 39 (8) of the Act of 1903. The Act of 


1922, in accordance with notification by the Local Government . 


under S. 1, came into force on the 1st July, 1923. Ss.2 and 
67 (8) of the Act, so far as material, provide as follows :— 

“2, (1) The Central Provinces Municipal Act, 1903, and the Central 
Provinces Municipal (Amendment) Act, 1918, are hereby repealed. 

(2) But all municipalities constituted, committees established, limits 
defined, appointments, rules, orders and bye-laws made, notifications and 
notices issued, taxes imposed or assessed, . . . . under the said Acts or any 
enactment thereby repealed, shall, so far as may be, be deemed to have been 
respectively constituted, established, defined, made, issued, imposed or 
assessed, . . . under this Act.” 

“67. (8) A notification of the imposition of a tax under this section 
shall be conclusive evidence that the tax has been imposed in accordance with 
the provisions of this Act.” 


Section 67, in its sub-Ss. (1) to (7) substantially re- 
enacts S. 39 of the Act of 1903. 
The respondent maintains that, by virtue of S.2 (2), the 


Local Government notification of the 25th November, 1922, 


under the Act of 1903 is to be deemed to have been issued under 
the Act of 1922, and is therefore subject to the provisions of 
S. 67 (8) of the latter Act. But their Lordships are unable to 
place upon S. 2 (2) of the Act of 1922 a construction which 
would involve the validation of proceedings which purported to 
be under the Act of 1903, but which, e+ hypothesi of the present 
argument, were invalid and outwith the powers of the Act of 
1903. Such invalid proceedings are not proceedings under the 








556 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Act of 1903, and the notification in question is not a notification 
issued under the Act of 1903. The terms of S. 2 (2) of 1922 
are amply satisfied by limiting them to their obvious intendment, 
namely, to fill the gap made by the repeal of the Acts of 1903 
and 1918 operated by sub-S. (1). Further, the ordinary 
canon of construction of a taxing Act favours the more 
limited construction. Their Lordships are therefore unable to 
accept the respondent’s contention. 

Their Lordships accordingly turn to the two challenges made 
by the appellants to the validity of the Committee’s proceedings 
on the 16th July, 1922. It is well established that any such 
attack on the proceedings of a statutory body, such as the 
Committee, must be clearly defined and clearly proved. 

First, as regards the alleged absence of notice of the meet- 
ing to Major Tarr, the general rule as to notice of meetings was 
stated by Lord Campbell as follows :— 


“ The election being by a definite body on a day of which, till summons, 
the electors had no notice, they were all entitled to be specially summoned 
and, if there was any omission to summon any of them, unless they all 
happened to be present, or unless those not summoned were beyond summon- 
ing distance—as, for instance, abroad—there could not be a good electoral 
assembly; and even a unanimous election by those who did attend would be 
void.” Smyth v. Darley*. 


It is usual to find this general rule modified in particular 
cases as, for instance, by authorising as sufficient notice the 
posting of a written notice to the usual address of the member. 
In the present case the bye-laws of the Committee provide as 
follows: “ Notices of every meeting, with a list of the business 
to be transacted thereat, shall be sent by the Secretary to every 
member of the Committee. Not less than three days’ notice 
shall ordinarily be given of meetings held under Rules 1 and 2, 
and not less than 24 ho@rs’ notice of special meetings other than 
those referred to in Rule.” The special meeting of the 16th 
July, 1922, was of the class that required not less than 24 hours’ 
notice. 

This ground of challenge was not specifically pleaded by 
the appellants in either case, as it should have been. In neither 
case did either of the parties adduce oral evidence before the 
Trial Court; they were content to take the cases on the docu- 
ments produced. When the cases came before the Court of the 
Judicial Commissioner, the Court made an order giving the 
parties, or such of them as might desire to avail themselves or 





1. (1849) 2 H. L. 789 at 803. 
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itself of it, the chance to examine Major Tarr as a witness in 
the case, and he was so examined as a witness for the Committee. 
In these circumstances it will be sufficient to refer to the sub- 
sequent judgment of the Court of the Judicial Commissioner. 
The notice of the meeting on the 16th July, 1922, was issued 
in the Hindi language and also in English for the English-know- 
ing members. It is with the latter that the question arises. The 
notices were not sent out by separate copies to each member, 
but a copy in each language was sent round with a peon, and 
the usual practice was for the members who have seen the notice 
to write their name or their initials opposite their name in the 
list which was appended to the notice. In the notice in question 
there appears only a line in blue pencil opposite the name of 
Major Tarr. In his evidence Major Tarr—by then Lieutenant- 
Colonel Tarr—stated, “I do‘not remember this notice. My 


usual habit was to initial the notice. I do not remember to. 


have put the line on the notice; I may have,’’—and, in cross- 
examination, “ My usual initials are W. T. That is my invari- 
able practice. I never signed by putting a line, so far as I 
remember. I should like to consider it a discourtesy to send 
the notice away with such a line. Nobody was authorised by 
me to sign for me or to make a tick mark for me. I do not 
remember anything at all about the meeting referred to in the 
notice.” aa 

In agreement with the Court of the Judicial Commissioner, 
their Lordships do not regard this evidence as sufficient to dis- 
charge the burden of clear proof which lies upon the appellants 
in this matter, and this challenge to the proceedings of the Com- 
mittee fails. Their Lordships accordingly find it unnecessary 
to consider the meaning of the sémewhat ambiguous word 
“send” which is used in the bye-law; it might well be made 
more clear. Their Lordships desire to add that, while the attend- 
ance of the member, who has not been duly notified, at the 
meeting would obviate any objection to the want of notice, they 
are of opinion that, in the case of a statutory meeting which is 
to affect the rights of third parties, such as taxpayers, the fail- 
ure to summon duly all the persons entitled to take part in the 
meeting is not a defect which can be waived by the individual 
member concerned. 


The resolution of the Committee at the special meeting of 
the 16th July, 1922, out of which arises the second challenge of 
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the appellants, is engrossed in the Committee’s proceeding book, 
and is recorded as follows :— 


“(3) Read Secretariat letter No. 731-343-VIH, dated the 30th March, 
1922, on the subject of imposing a tax on the trade of ginning and presaing 
cotton by means of steam or mechanical process. 

Read also the draft bye-laws prepared by the President, together with his 
note recommending to adopt them for imposing this tax in this municipality 
with a view to increase the Committee's income. 

The bye-laws adopted by Murtizapur and other municipalities in Berar 
where this tax has already been imposed, were also read. 

Resolved that the proposed bye-laws drafted by the President be passed 
and that they be published locally as well asin two successive issues of the 
Central Provinces Gazette for inviting objections or suggestions in respect of 
them within one month from the date of their publication. 

Note.--Seth Kamaruddin proposed that this tax be imposed on the trad¢ 
of pressing cotton only and not on ginning. This proposal was, however, 
dropped, as it was not seconded by any member.” 


This slovenly record is opef to the comment that, but for 
the note at the end, it might be doubtful if the question of the 
imposition of the tax was considered and resolved on by this 
meeting. The notice convening the meeting had stated the busi- 
ness as “Consideration of the bye-laws regarding the imposition 


, of a tax on the trade of ginning and pressing cotton.” 


But the criticism of more immediate importance is that the 
record contains no reference to the amount or rate of the tax 
to be imposed, and it is clear, in their Lordships’ opinion, that, 
in view of sub-Ss. (1) and (2) of S. 39 of the Act of 1903, 
it is essential that the resolution contemplated by sub-S. (1) 
should settle the amount or rate of the proposed tax. If, how- 
ever, the “ proposed bye-laws drafted by the President ” can be 
identified, it should then be possible to ascertain definitely whe- 
ther the approval of the amount or rate of the proposed tax 
was involved in the resolution. But it is here that difficulty and 
confusion arises; there is no documentary evidence which en- 
ables one to identify the “ bye-laws ” referred to in the resolu- 
tion, and as already stated, the parties adduced no oral evidence 
at the trial. 


The following facts are ascertainable from the documentary 
evidence :—On the 8th May, 1922, the Secretary of the Com- 
mittee submitted to the President the circular letter from the 
Local Government, recommending the imposition of such a tax, 
along with two copies of the Central Provinces Gazette contain- 
ing the rules adopted by the Murtizapur Municipality for the 
assessment and collection of such a tax. On the 9th May, 1922, 
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the President stated that the proposals were agreeable to him 
and instructed the Secretary to prepare a draftof the rules to be 
framed by their Municipality under section 35 (a) (iii) of the 
Municipal Act. On the 14th July, 1922, the.President instruct- 
ed the Secretary to convene a special meeting to be held on the 
16th July for, inter alia, “(ii) Consideration of the bye-laws 
regarding the imposition of a tax on the trade of ginning and 
pressing cotton”; the notices convening the meeting, which 
have been already referred to, were issued on the following 
day. The only document bearing a date prior to the meeting 
which might possibly be described as bye-laws is in Exhibit D1 
in the second suit. It is dated the 15th July, 1922, is headed 
“Notice,” and includes a part headed “Rules,” which clearly 
states the rate of the proposed taxation. The word “bye-law” 
does not occur therein. But dmong the documents of a date 
subsequent to the meeting are found two separate documents 
which appear to have been in existence at the time of the placing 
of the notice at the Town Hall and the proclamation by beat of 
drum in the last week of July, 1922. The first of these 
documents begins as follows :— 


“Notice 


Is hereby given that the Municipal Committee of Khandwa in the 
Nimar District propose to make the following bye-laws under Section 105, 
sub-section (1), clause (a), and Section 105, sub-section (2), of the Central 
Provinces Municipal Act, XVI of 1903, for the assessment and collection 
of the tax on ginning and pressing of cotton within the limits of Khandwa 
Municipality. ‘ 

The proposed bye-laws will be taken into consideration on the expiry of 
one month from the date of the first publication of this notice and any 
objections or suggestions in respect thereof must be forwarded to the 
Secretary to the Committee before the expiry of the said period :—”’ 


The rest of the document consists of the “Bye-laws,” none 
- of which state the amount or rate of the proposed tax. The 
other document is as follows :— 


“Novice 


Is hereby given that the Municipal Committee of Khandwa in the Nimar 
District propose to impose under S. 35, cL (a), sub-clause (ii), of the Cen- 


tral Provinces Municipal Act, 1903,a tax on the ginning and pressing of ` 


cotton within the limits of Khandwa Municipality, and under S. 39, sub- 
S. (2), of the said Act to make the following rules for the assessment of the 
said tax. 

The proposed taxation and the rules will be taken into consideration on 
the expiry of one month from the date of the first publication of this notice, 
and any objections or suggestions in respect thereof must be forwarded to 
the Secretary to the Committee before the said period. 
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RULES. 
1. Every person carrying on the trade of ginning cotton or pressing 
the same into bales by means of steam or mechanical process within the 
limits of Khandwa Municipality shall pay a tax at the following rates :— 


. Rs. A P. 
(1) For each bondri of three mands, ginned . 016 
(2) For each bale of 44 maunds, pressed . O 2 3 


The tax shall be payable in one instalment on lst August each year.” 

It appears that, in the notices published in the Central 
Provinces Gazette on the 23rd and 30th September, 1922, these 
two documents were amalgamated under the heading of “Rules,” 
the dubious reference to S. 105 of the Act was omitted, and 
the term “bye-law” also disappeared. 

In this state of the evidence their Lordships are unable to 
find any sufficient evidence that the document containing 
“Rules,” which did state the rateof the proposed tax, was before 
the meeting of the 16th July, 1922, and was included in the 
“bye-laws drafted by the President” referred to in the resolu- 
tion, especially having regard to the fact that there was a 
contemporaneous document which did contain “bye-laws,” but 
which did not state the amount or rate of the tax. In their 
Lordships’ opinion, the original burden of proof on the appel- 
lants was shifted when the Committee produced their written 
record of the resolution of the 16th July, 1922, and took their 
stand onit. But their Lordships were reluctantto come to any 
conclusion which would involve the voidance of taxation which 
has been in operation for so many years, without first ensuring 
that all the available evidence had been placed before the Court. 
The public interest is concerned in this matter. 

Their Lordships therefore expressed their willingness to 
give the respondent Committee, under conditions to be consi- 
dered at a later stage, the opportunity, if it so desired, of 
adducing evidence to identify the “bye-laws drafted by the 
President” referred to in the resolution of the 16th July, 1922, 
and to show whether the document, dated the 15th July, 1922, 
contained in Ex. D1 in the second suit, or any similar docu- 
ment, which stated the amount or rate of the proposed tax was 
included in the term “bye-laws drafted by the President’. 
Counsel for the respondent has informed their Lordships of the 
respondent’s desire to avail itself of the opportunity offered, 
and their Lordships will accordingly humbly advise His Majesty 
that the cases ought to be remitted to the Court of the Judicial 
Commissioner, Central Provinces, in order that the respondent 
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may be given the opportunity of adducing evidence as above 
stated with an opportunity to the Appellants to adduce evidence 
in answer thereto, if they so desire. 

The further hearing of the appeals will be adjourned until 
the evidence adduced upon the question remitted has been 
received from the Court of the Judicial Commissioner, and the 
costs will likewise be reserved. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondents: Stanley, Johnson & Allen. 

S.R Cases remitied. 
IN TILE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Mapmavan Nam anD Mer 
JUSTICE JACKSON. 
Damaraju Sivaramamurthi ..: Appellani* (2nd Defendant) 
U. 
Atyam Venkayya (deceased) 
and others .. Respondents (Plaintif and 
his legal represeniatives). 
Hindu Low—Alienation—Family divided tn status—Purchaser from 
one member—Right to mesne profits from other members in possession. 
Where the brothers of a Hindu family had become divided in status and 
were enjoying the profits in definite shares, without, however, a division of 
the property by metes and bounds, a purchaser of the undivided share of one 


of the brothers is entitled to claim mesne profits from the other members 
‘in possession thereof. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in O. S. No. 117 of 1922. 


P. Somasundaram for appellant. 





P. Satyanarayana for respondents. 
The Court delivered the following 


Jupcment.—This is an appeal by the 2nd Defendant 
against the revised judgment by the learned Sub-Judge after 
remand in O. S. No. 117 of 1922. The only point argued 
relates to the decree passed against the 2nd Defendant for the 
past mesne profits. The 2nd Defendant is the son of the Ist 
Defendant who is now dead and Defendants 3 and 4 are his. 
uncles, being the brothers of the Ist Defendant. The Plaintiff 
has become the purchaser of the one-third undivided share 
belonging to the 1st Defendant in the suit items. 





* Appeal No. 282 of 1931. : 16th January, 1934, 
R—71 
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The Appellant says that no decree should have been passed 
against him as he and his father were not in possession of the 
family properties and as the profits of the properties were all 
along being enjoyed by Defendants 3 and 4. The learned 
Judge did not accept this view of the case. Defendants 3 and 
4 say that the profits of the properties were being enjoyed in. 
shares by the Defendants. The leases of the properties were 
sometimes given by the 3rd Defendant and sometimes by the 
4th but the profits were enjoyed by all the brothers each taking 
his share. How they were enjoying the properties is detailed 
in the evidence of the 3rd Defendant. The written statement 
of one of the tenants (see the written statement of 11th Defend- 
ant) also supperts this version. Mr. Somasundaram empha- 
sises that part of the Plaintiff’s evidence wherein he says that 
“the profits are being enjoyed By Defendants 3 and 4”. This 
no doubt at first sight would support the case of the 2nd 
Defendant, but we have to take this evidence along with the 
evidence of the 3rd and the other Defendants, and we have 
also to remember that the Plaintiff is a stranger and is hardly 
likely to know the details about the actual enjoyment of the 
produce. The evidence of the Defendants 3 and 4 show that 
they collected the produce with respect to certain lands and 
that the brothers divided it in shares. Read in this'light the 
Plaintiff's evidence does not hurt his case. It is also unlikely 
that the 1st and 2nd Defendants would have given up their 
shares of the produce of the family lands. The learned Judge 
has accepted the evidence of D. W. 3 and D. W. 4. We see 
no reason to reject their evidence on this question. 


Another point argued by the appellant is that since the 
family of Defendants 1®*to 4 is admittedly undivided the 
purchaser of an undivided share of its properties is not entitled 
to claim past mesne profits. Reliance in support of this 
proposition is placed on Maharaja of Bobbili v. Venkata- 
ramanjulu Naidul but that case is distinguishable, because in 
this case the evidence shows that though the properties are not 
divided by metes and bounds, the brothers were enjoying them 
in definite shares and were living also separately. A division in 
status is thus established between the members. In such a case 
a decree for mesne profits may be given to the purchaser of 





1. (1914) L L. R. 39 Mad. 265: 27 M.L.J. 409, 
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the undivided share—see Palaniakkal v. Ramana Koundanı 
and also the observations on the point in Sheodan Kurmi v. 
Balkaran Kurmi. 

We overrule both the points urged i the Appellant's 
learned Counsel and dismiss this appeal with costs. 

S. R. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice SUNDARAM CHETTY AND MR. 
Justice PaNpDRaNG Row. 

Dara Sivarao .. Appellanix (Appellant in S. A. 

' No. 889 of 1928 on the file 

of the High Court—Plaintiff ) 





v. 
Kola Subbarao .. Ryspondent (Respondent in do. 
—3rd Defendant). 

Evidence Act (I of 1872), S.115—" Representative,” meaning of—Bona 
fide assignee for value. 

The term “representative” in S. 115 of the Evidence Act is not limited 
to a gratuitous transferee or to a subsequent transferee for value with notice. 
It includes a bona fide assignee for value without notice of the cdireumstances 
creating an estoppel 

Appeal under Cl. 15 of the Letters Patent, presented 
against the judgment, dated the 26th day of November, 1931, 
of the Hon’ble Mr. Justice Jackson, in S. A. No. 889 of 1928, 
preferred to the High Court against the decree of the District 
Court of Kistna at Masulipatam in A. S. No. 152 of 1927 
preferred against the decree of the Court of the District 
Munsif of Masulipatam in O. S. No. 389 of 1925. 

G. Lokshmanna for P. Somasundaram for appellant. 

A, Lakshmayya for respondent. 

The judgment of the Court was delivered by 

Sundaram Chetty, J.—This is a Letters Patent Appeal 
against the judgment of our learned brother Jackson, J. The 
appeal arises out of a suit filed by the plaintiff who is the 
assignee of a mortgage held by the 4th defendant, for the 
recovery of a sum of money, by enforcing the mortgage. The 
1st defendant was the mortgagor. Two items of properties are 
comprised in the mortgage. The 3rd defendant happened to be 





1. (1910) 7 LC. 695, 2. (1920) I.L.R. 43 AIL 193 at 195. 
* Letters Patent Appeal No. 8 of 1932, 26th January, 1934, 


murthi 
v 
Venkayya. 


` Sivarao 


v. 
Subbarao, 


Chetty, J. 


Sivarao 


v. 
Subbarzo. 





Sundaram 
Chetty, J. 


t 
e 
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a subsequent purchaser of item 2 for a sum of Rs. 725. It is 
clear from the findings of fact arrived at by the first appellate 
Court, that this transaction of sale by the Ist defendant to the 
3rd defendant was brought about with the full knowledge and 
concurrence of the mortgagee (4th defendant) who was more 
or less instrumental in bringing about this purchase and who 
derived the benefit of this purchase, inasmuch as he credited the 
purchase money, vis., Rs. 725, towards the debt (between 
Rs. 800 and Rs. 900) due from the Ist defendant. This amount 
covers the debt due on the mortgage also. However, no endorse- 
ment of payment was made on the mortgage deed. It seems 
that this sort of arrangement was entered into for some purpose 
known to defendants 1 and 4 alone. The 3rd defendant was 
kept in complete ignorance of the existence of the mortgage in 
favour of the 4th'defendant over the property (item 2), and it 
is also clear that he would not have paid the full consideration 
for Rs. 725 for item 2, if he had the least idea of its being 
subject to an encumbrance in favour of the 4th defendant. The 
evidence shows that it was the 4th defendant who advanced a 
sum of Rs. 25 to the vendor (lst defendant) to meet the 
expenses of stamp and registration for the sale deed. There is 
no doubt that the 4th defendant took an active part in bringing 
about this sale. It may even be said, that by his silence or 
acquiescence, he led the 3rd defendant to believe that he was 
purchasing an unencumbered property. It is argued that the 
4th defendant was not under a duty to disclose his mortgage, 
and therefore his silence in this respect should not be construed 
to be such as would create an estoppel under S. 115 of the 
Evidence Act. That section says that an estoppel can be created 
by declaration, act or omission, provided the effect thereof was 
to induce another person to believe a thing to be true and to act 
upon such belief. The 3rd defendant was certainly led to go in 
for this bargain by reason of the 4th defendant’s conduct, not 
to speak of the 1st defendant’s conduct also. It follows, 
therefore, that the 4th defendant is estopped from setting up 
his mortgage on the second item, to the prejudice of the 
purchaser (3rd defendant). 


The next question is, whether the estoppel which could be 
pleaded by the 3rd defendant as $ against the 4th defendant could 
also be operative as against the plaintiff, who is an assignee of 
the mortgagee. We may even assume that he was a bona fide 
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assignee for value. The question then is, whether the plaintiff 
is a representative of the 4th defendant within the meaning of 
S. 115 of the Evidence Act. If so, he-is also estopped from 
enforcing the mortgage against the second item. An attempt is 
made on behalf of the appellant to limit the meaning of the 
word ‘representative ” in the aforesaid section to a gratuitous 
transferee or volunteer and to a subsequent transferee for value 
. with notice of the circumstances creating an estoppel. We find 
that there is no basis for such a restricted understanding of the 
word “representative”. The plaintiff’s position is nothing more 
than that of a derivative owner. He is certainly a person 
claiming under the 4th defendant. The fact that he was not 
aware of the circumstances creating an estoppel against the 
4th defendant, would not avail him. There is the authority of 
the Privy Council in more dectsions than one. In Poreshnath 
Mookerjee v. Anathnath Debi the principle laid down is that a 
purchase by a mortgagee in execution of the mortgage decree does 
not place him in a better position as regards the estoppel which 
could be asserted against the mortgagor himself. That is not 
the case of a mere volunteer or gratuitous transferee, but 
of a bona fide purchaser for value. The same view has been 
expressed in a later decision of the Privy Council reported 
in Mahomed Mosuffer Hossein v. Kishori Mohun Roy’. The 
estoppel therein considered was held to be available even as 
against a purchaser of the right, title and interest of the person 
against whom the estoppel could be asserted. The same view 
‘is also referred to in Kalidas Chaudhuri v. Prasanna Kumar 
Das8. It seems to us that the present case is one of estoppel and 
we need not consider this case from the standpoint of equities. 
It is not quite correct to say that any eequity which could be set 
up against the assignor (4th defendant) is also sought to be 
enforced hgainst the assignee. On the other hand, the question 
of estoppel is one coming within the purview of S. 115 of the 
Evidence Act, and therefore, the plaintiff as the representative 
of the 4th defendant is equally estopped. 
In the result, this Letters Patent Appeal is dismissed with 
costs. 
S. R. Appeal dismissed. 


. (1882) L. R. 9 I. A. 147 : L L. R. 9 Cal. 265 (P. C.). 
2. (1895) L. R. 221. A. 129; I. L. R. 22 Cal 909: 5 M. L. J. 101 (P. C). 
3. (1919) I. L. R. 47 Cal. 446 at 456. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice MapHavan Nar AND Mr. Jus- 
TICE JACKSON. 


Aravamudhu Ayyangar .. Appellani+ (3rd Defend- 


ant) 
v. 


Zamindarini Srimath Abiramavalli Respondents (Plaintif, 
Ayah by Power Agent M. Chinna- 2nd Defendant and L. 
swami Naicker and others. R. of 1st Defendant). 


Charge—Decree creating charge over properties subsequently mori- 
gaged—No mention inthe morigage deed of prior encumbrances—Another 
subsequent mortgagee of the same properties paving off the decree charge— 
Right to subrogation— Want of notice whether could be availed of to defeat 
mortgagee’s right to subrogation—Limiiation for decree whether could bar 
subrogee’s righis—Representation by mortgagor as to absence of prior 
encumbrances whether could estop subrogee’s claim. 


A decree of 1914 obtained in a previous suit providedva charge on the 
mortgaged properties for Rs. 30,000 and interest thereon in favour of defend- 
ants therein, enforceable by execution The ist respondent took a mortgage 
in 1915 of the said properties for Rs. 8,000, the deed reciting that there were 
no prior encumbrances thereon. The appellant took a subsequent mortgage 
of the same properties, out of the proceeds of which the decree of 1914 was 
paid off in full. The 1st respondent brought the present suit on her mort- 
gage in 1927 impleading the appellant as a subsequent mortgagee. The 
appellant claimed priomty on the ground of having paid off the previous 
charge, over the respondent’s mortgage, which was resisted on the ground of 
want of notice of the charge. 


Held, (1) that there could be subrogation in respect of a charge. No 
question of notice could arise, as the respondent’s rights came into being 
pending the previous suit, which for purposes of ls pendens continued till 
the complete satisfaction of the decree; 


Abdul Muhamad Rowther v. Seethalakshmi Ammal, (1930) 33 L. W. 
109, relied on. 


© (2) that the claim of the subrogee was not barred though the decree of 
1914 might become barred. The amount due under the decree having been 
paid off, no question of executing the decree could arise, That being so, a 
suit was his only remedy; 


Gops Naram Khanna v. Bansidkar, (1905) L.R. 32 I.A. 123: LL.R 27 
AIL 325: 15 M.L.J. 191 (P.C), Sundara Reddiar v. Subbiah Koundan, (1912) 
24 ML J. 28, dowda: Ammal v. Chinna Ramasam Nick, (1924) 20 L.W. 
651 and Mamillapallı Kotappa v. Pamidipats Raghavayya, (1926) LL.R. 50 
Mad. 626 at 627: 52 M. L. J. 532, referred to. 

(3) that the representation in the moitgage bond as to the absence of 
previous encumbrances on the property did not estop the appellant from 
claiming his rights as a subrogee because. he claimed the right of subrogation 
as a legal right which the mortgagor could not have claimed. 


It is the discharge of the prior encumbrance that entitled him to put for- 
ward his claim of subrogation, and this being quite an independent right, 
there is no substantial foundation for urging the plea of estoppeL 





* Appeal No. 255 of 1929. 29th November, 1933. 


LXVI] THE MADRAS LAW JOURNAL REPORTS. * 567 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O. S. No. 83 of 1927. 

. S. Varadachariar, S. Parthasarathy and V. K. Thiruven- 
katachari for appellant. 

E. Bhashyam Aiyangar and R. Visvanathan for respond- 
ents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—3rd defendant is the appellant. This 
appeal arises out of a suit instituted by the plaintiff for the 
recovery of Rs. 8,140 being the balance due on a registered 
mortgage bond, Exhibit A, dated 28th July, 1915, executed by 
the late Anantharatnam Iyer, father of defendants 1 and 2, in 
favour of the plaintiff for Rs. 5,000 payable with interest. The 
plaintiff has been given a decree. 

In A. S. No. 111 of 1912 oh the file of the High Court of 
Madras, K. V. Rangaswami Iyengar and K. V. Srinivasa 
Iyengar obtained a decree against Anantharatnam Iyer for 
Rs. 30,000 together with interest. Under this decree a charge 
in their favour was created over the suit properties and the 
amount was made payable within five years from the date of 
the decree. It was also stated in the decree that if payment 
was not made in accordance with the decree the appellants will 
be at liberty to realise the amount by executing the decree. 
This decree is Exhibit I and it is dated 22nd July, 1914. The 
exact terms of the decree with which we are concerned in this 
appeal are as follows :— 


“That the plaintiff do pay Rs. 30,000 to the defendants with interest at 
9 per cent. per annum from this date, the said amount of principal and in- 
terest being a charge on the suit properties more particularly set forth in the 
schedule hereto; that the plaintiff do pay the interest above provided every 
year on or before the 30th of July beginning @ith 30th of July, 1915 and do 
pay the principal amount of Rs. 30,000 within 5 years from this date pro- 
vided that if in any year default is made in the payment of interest as stated 
above, the principal shall become payable immediately on such default; that 
on plaintiffs failure to pay in accordance with clause (2) above, the defend- 
ants be at liberty to realise the amount due to them as per the above clauses 
by executing this decree as a decree for sale of the suit properties.” 


On the 28th July, 1915, the suit mortgage, Exhibit A, 
already referred to, was executed by Anantharatnam Iyer in 
favour of the plaintiff. In that document, amongst other 
things, it was stated by the mortgagor 


“that there is no encumbrance whatever touching the said properties. I 
have executed this bond by declaring and making you believe that the afore- 
said properties have not been subject to any kind of encumbrance whatever 
prior to this.” 
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On 21st September, 1919, Anantharatnam Iyer executed a 
mortgage of the suit properties and other properties, Exhibit 
II, in favour of the 3rd defendant for asum of Rs. 37,500. As 
will appear from this document, one of the items of considera- 
tion was a sum of Rs. 33,075, the amount required for the 
discharge of the decree in A. S. No. 111 of 1912 on the file of 
the High Court obtained by K. V. Rangaswami Iyengar and 
another against Anantharatnam Iyer. It is admitted that this 
amount was deposited in Court and the decree in A. S. No. 111 
of 1912 was discharged. In Exhibit II amongst other things 
it was stated 
“that this hypothecation bond alone shall have a prior claim to the said 


properties even thongh there are two hypothecations effected in respect of 
the said properties etc.” 


In the suit, the 3rd defendant contended that he is entitled 
to priority by subrogation over the plaintiff's mortgage to the 
extent of Rs. 33,075 with interest thereon made payable out of 
the consideration of Exhibit II in discharge of the decree 
Exhibit I, which was paid in full satisfaction of that decree. 

The learned Judge expressed the opinion that the 3rd de- 
fendant’s right of subrogation is undeniable; but he held that 
effect could not be given to that right as Exhibit I created only 
a ‘charge’ and the plaintiff had no notice of that ‘charge’. The 
conclusion of the learned Judge may be stated in his own 
words. After saying that the right to subrogation is undeni- 
able he stated thus: 


“It is again urged on behalf of the plaintiff that Exhibit I creates only 
a charge, that she had no notice of the charge, that the charge does not in- 
volve a transfer of interest in the property on which it is created while there 
is stich a transfer of interest in the case of a mortgage and that as she isa 
bona fide mortgagee without Motice of the charge created by Exhibit I she 
cannot be affected by the charge. I think that this contention is well 
founded.” 


On behalf of the appellant Mr. Varadachari argues that the 
absence of notice, which is a question of fact, was not raised as 


- a ground of complaint by the plaintiff either in the pleadings or 


in the issues, and that having regard to the fact that the right 
of subrogation is claimed with respect to the discharge 
of a decree anterior to the plaintiff’s mortgage to which 
the suit property was already subject, no question of notice 
can possibly arise in the case. The respondent tries to meet 
this argument by saying that the execution of the decree creat- 
ing the charge (Exhibit I) has become barred by limitation 
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and therefore subrogation with respect to that decree cannot be 
allowed. He also adds that the appellant is estopped from 
putting forward his claim of subrogation.. 


Section. 100 of the Transfer of Property Act deals with 
charges. After defining a charge the second paragraph of the 
section says: i 


“No charge shall be enforced against any property in the hands of a 
person to whom such property has been transferred -for consideration and 
without notice of the charge.” 


These words wbich were introduced into the Section by the 
Amending Act of 1929 did not exist in S. 100 of the old Act 
which, strictly speaking, governs the present case. But it may 
be said that the amendment does not alter the law but shows 
more clearly what the rights and liabilities of a charge-bolder 
are. So, if the respondent can rely upon this provision, the 
absence of the specific provision in the old Act is immaterial. 
This is conceded by the appellant. It is clear from the terms 
of the decree, Exhibit I, already extracted, that it created a 
charge over the suit properties for Rs. 30,000. It is so specifi- 
cally stated in the decree itself. At one stage of the argument 

the respondent’s learned counsel tried to show that subrogation 
cannot be claimed in connection with a discharge of liability 
due under a charge; and that the claim should be confined in 
law to the discharge of prior mortgages existing on the pro- 
perty. But this argument was not seriously pressed and his 
arguments were confined to the two points already noted. 


On principle it appears to us that no question of notice 
relating to the charge can arise in this case. By discharging 
the liability under the charge decree, Exhibit I, the appellant 
has subrogated himself into the rights of the holders of the 
decree. If they were seeking to enforce their rights under the 
decree, can it be said that those who claim rights in the pro- 
perties that came into existence during the pendency of the suit 
or after it, can plead that their interests are not affected because 
they had no notice of the suit or the decree? We think not. 
The true legal position may be examined from two alternative 
standpoints. Section 52 of the Transfer of Property Act which 
deals with the doctrine of lis pendens says in the explanation to 
the section introduced by Act XX of 1929 that for the purposes 
of the section the pendency of a suit or proceeding shall be 
deemed “to continue until the suit or proceeding has been dis- 
posed of by a final decree or order and complete satisfaction or 

R—72 





Madhavan 
Nair, J. 
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discharge of such decree or order bas been obtained, or. . . 

. . .” This explanation seems to embody the. Madras 
view that the lis in a mortgage suit continues until the actual 
sale in execution ef the decree. In Abdul Muhamad Rowther 
v. Seethalakshmi Ammal it was held that 


“When subsequent to a razinama decree making the future maintenance 
of a widow of a deceased coparcener a charge on certain coparcenary proper- 
ties, the surviving coparceners sold the same properties to a stranger and the 
widow in execution of her decree, without giving any notice of the proceed- 
ings in execution to the same stranger-purchcser, purchased the properties 
herself and the said stranger-purchaser brought the present suit to set aside 
the sale to the widow on his paying the amount of the maintenance claim for 
which the properties were sold in execution, it was held that the claim of the 
stranger-purchaser was not maintainable as his purchase was subject to 
lis pendens and that the widow was entitled to execute her decree without 
giving any notice to him.” 


Till the previous litigation A. S. No. 111 of 1912 may be 
said to have ended by the discharge of the decree passed in it, 
the plaintiff cannot have any claim on the properties as against 
the holders of that decree now represented by the 3rd defend- 
ant. The same position may be put also somewhat differently. 
Exhibit I embodying as it does a decree of the Court, the 
enforcement of the charge created by it cannot in any way be 
affected by the question whether the plaintiff had notice of the 
decree or not. From whichever standpoint one may look at the 
question, it is clear to us that the question of want of notice of 
ihe charge cannot arise in this case. 

The next question is whether the enforcement of the claim 
under Exhibit I is barred by limitation, for it is conceded that, 
if itis so barred, then the appellant cannot claim any right 
of subrogation. Under Exhibit I the principal amount of 
Rs. 30,000 was to be paid in five years from the date of the 
decree, 22nd July, 1914, that is, the amount was to be paid by the 
year 1919. It is argued that if the appellant is to be considered 
as enforcing rights under that decree, then those rights should 
have been enforced before the expiry of three years from 1919, 
that is, 1922, and since the present suit has been instituted only 
in 1927, the right to enforce the charge created by the decree is 
barred by limitation and so no claim for subrogation can arise 
at all. This argument cannot be accepted in view of the decision 
of the Privy Council in Gopi Narain v. Bansidhar’, and the 
decisions of this Court in Sundara Reddtar v. Subbiah 





1. (1930) 33 L. W. 109. 
2. (1905) L.R. 32 I. A. 123: I. L. R. 27 All 325: 15 M. L. J. 191 (P.C). 
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Koundan! and Avudai Ammal v. Chinna Ramasami Natck8. In 
this connection see also Kotappa v. Raghavayya3. These deci- 
sions show that the proper remedy for a person in the position 
of the 3rd defendant, who has discharged the decree under 
Exhibit I by payment, is not to proceed in execution of the 
"charge decree but to institute a fresh suit on the right acquired 
by him by paying off the decree. The amount due under the 
decree having been paid off, no question of executing the decree 
-can arise. That being so, a suit is his only remedy. For these 
reasons, Mr. Bhashyam Aiyangar’s contention that the decree 
should have been executed within three years after 1919 cannot 
be accepted, for there is no decree to execute after payment of 
the decree amount. The proper remedy of the subrogee would 
be'to institute a suit to recover the amount. If this view is to 
prevail, as we think it must, the the contention of the respond- 
ent that the charge created by Exhibit I has become barred by 
limitation and so the 3rd defendant is not entitled to subroga- 
tion to its rights, cannot be accepted. 


The last question is whether the appellant is now estopped 
from enforcing his claim. The plea of estoppel was not 
specifically raised in the Lower Court, but we will deal with it. 
The plea is based on the statement made by Anantharatnam 
Iyer, the mortgagor, in Exhibit A, the mortgage executed in 
favour of the plaintiff. In it he stated that “there is no encum- 
brance whatever touching the properties”. It is argued that 
this statement made by the mortgagor would bind the 3rd 
defendant and he cannot therefore assert a claim to the effect 
that a prior encumbrance did exist on the properties. The short 
answer to this argument is that it overlooks the important fact 
that the appellant by claiming the right of subrogation claims a 
legal right which the mortgagor cannot claim. It is the dis- 
charge of the prior encumbrance that entitles him to put forward 
his claim of subrogation, and this being quite an independent 
right, we do not think there is any substantial foundation for 
urging the plea of estoppel. 

For the above reasons, differing from the Lower Court, we 


hold that the appellant is entitled to priority to the extent of 
Rs. 33,075 with interest thereon as claimed by him. The decree 





1. (1912) 24 M. L. J. 28. 2. (1924) 20 L. W. 651. 
3. (1926) LL.R. 50 Mad. 626 at 627 : 52 M. L. J. 532. 


Bardswell, J. 


572 THE MADRAS LAW JOURNAL REPORTS. [ vor. 


of the Lower Court can be modified accordingly. The plaintiff- 
respondent will pay the appellant his costs of the appeal and 
also his costs in the Lower Court. 

K. C. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Sır Horace OweEN Compton BeasLey, Kt., 
Chief Justice ann Mr. Justice BARDSWELL. 


Ponniah Lopes and others .. Petitioners* (Accused). 


Penal Code (XLV of 1860), S. 71—Offences under Ss. 147, 323, 149 
and 325, Indian Penal Code—Separate convictions and sentences—Legality 
—Criminal Procedure Code (V of 1898 as amended), S. 35. 


The accused were convicted of offences under Ss. 147, 323, 149 and 325, 
Indian Penal Code and separate sentences were passed under Ss. 147 and 
323, Indian Penal Code, on the one part and Ss. 149 and 325 on the other. 


Held, that the separate convictions were proper but not the separate 
sentences passed. S. 35, Criminal Procedure Code, should in this connection 
be read subject to the provisions of S.71, Indian Penal Code. 

Nilmony Poddar v. Queen-Empress, (1889) I.L.R. 16 Cal. 442 (F.B.), 
relied on. à 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Tinnevelly Division in 
Criminal Appeal No. 5 of 1933 preferred against the judgment 
of the Court of the First Class Sub-Magistrate of Tuticorin in 
Calendar Case No. 714 of 1932. 

N. S. Mani for A. Swaminatha Atyar for petitioners. 

A. Narasimha Atyar for The Public Prosecutor (L. H. 
Rewes) on behalf of the Crown. i 

The Court made the following 

OrDER. Bardswell, J.—The Petitioners were convicted by 
the First Class Magistrate of Tuticorin of offences punishable 
under Ss. 147, 323, 149 and 325, Indian Penal Code. For each 
of the convictions under Ss. 147 and 323 each of them was 
sentenced to six months rigorous imprisonment and for each 
of the convictions under Ss. 149 and 325, Indian Penal Code, 
each of them was sentenced to twelve months rigorous 
imprisonment and the sentences were made to run concurrently. 
On appeal the Sessions Judge confirmed the convictions but 
reduced the sentences under Ss. 149 and 325 to six months 
rigorous imprisonment, the sentences of course to run concur- 








*Cr. R C. No. 359 of 1933. 18th December, 1933. 
(Cr. R. P. No. 339 of 1933.) 
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rently with those under Ss. 147 and 323, Indian Penal Code. An 
order to execute bonds for keeping the peace was set aside and 
with this we have nothing to do. The only point that has to 
be considered is whether there can be separate convictions and 
separate sentences for an offence punishable under S. 147 and 
one punishable under Ss. 149 and 325, or indeed any construc- 
tive offence with reference to S. 149. 


As to the separate convictions in such cases being proper 
there appears to be no doubt. Such offences can be tried 
together under S. 235, Criminal Procedure Code, and if they 
are tried together there can be convictions on them together. 
No authority that we have been referred to or that I have found 
for myself in this connection points to any other conclusion. 
Indeed the illustrations to S. 235 make the matter plain. What 
remains then to be considered is whether, when there have been 
such separate convictions, separate sentences can be passed. A 
Bench of this Court in Krishna Ayyar v. Emperor! has remark- 
ed as follows :— 


“It has been well settled that, where the object of an unlawful assembly 
is to cause hurt then a member of that unlawful assembly, if he is convicted 
under S. 147, cannot be convicted also under S. 323 or 325 read with S. 149.” 


There however was no discussion of the matter in that 
decision but merely a statement that the matter had been well 
settled. As a matter of fact there has been a conflict of 
Opinion between one High Court and another as to whether 
separate sentences can be passed in sucha case. There has been 
a general agreement amongst all the High Courts except that 
of Lahore that if a person is convicted of rioting and of a 
substantive offence of hurt of some kind he can be awarded 
separate sentences and this is what was held by this Bench in a 
case reported in Sothavalan v. Rama Kone’. But that decision 
left undecided the point that is now before us, and it seems 
never to have been the matter of any authoritative decision in 
this Court. 


A leading case on the subject is that in Nilmony Poddar v. 
Queen-Empress8. There a majority of four Judges out of five 
held that separate sentences passed upon persons for the offen- 
ces of rioting and grievous hurt were not legal where it was 
found that such persons individually did not commit any act 





1. (1918) 20 Cr. L.J. 145. 
2. (1932) I.L.R. 56 Mad. 481744 MLJ. 314. 
3. (1889) LL. 16 Cal 442 (F.B). 
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which amounted to voluntarily causing hurt, but were guilty of 
that offence under S. 149, Indian Penal Code. In the majority: 
judgment it was remarked that 

“The offence of voluntarily causing hurt under S. 324, coupled with 
S. 149, Indian Penal Code, is primarily made up of two parts, viz.: (i) of their 
(the appellants in that case) being members of an unlawful assembly, by 
which force and violence were used in prosecution of its common object and 
the members of which were armed with deadly weapons; and (i) of the 
offence of voluntarily causing hurt being committed by two other mem- 
bers of the unlawful assembly in prosecution of its common object. The 
first of these two parts is itself an offence, viz., rioting, armed with deadly 
weapons, under S. 148, Indian Penal Code. It is nowhere expressly provided 
in law that, under the circumstances set forth above, the offender may be 
punished separately for the two offences constituted by the whole and the 
part respectively. Therefore we find that all the conditions laid down in 
paragraph 1 of S. 71, Indian Penal Code, are present here. Consequently the 
infliction of separate punishments for the two offences is illegal under it.” 

What is said will apply equally if the conviction as to 
rioting is under S. 147 and not under S. 148. More recently 
in Keamuddi Karikar v. Emperorl in which the Full Bench 
decision in Nslmony Poddar v. Queen-Empress8 was followed 
it was held that separate sentences under S. 147 and Ss. 325 
and 149, Indian Penal Code, are illegal under the first paragraph 
of S. 71 even when they are made to run concurrently. 

Another view has been taken in Bombay. In Queen- 
Empress v. Bana Punjas a Full Bench held that it was not 
illegal when a person is convicted of rioting and of hurt, and 
the conviction for hurt depends upon the application of S. 149, 
Indian Penal Code, to pass two sentences one for rioting and 
one for hurt though at the same time it was held that, whether 
S. 71, Indian Penal Code, applied or not, the total punishment 
that could be given should not exceed the maximum which the 
Court might pass for apy one of the offences. In Queen- 
Empress v. Malus, however, another Full Bench held that a 
Court, in awarding punishment under the provisions of S. 71, 
Indian Penal Code, should pass one sentence for either of the 
offences in question and not a separate one for each offence, 
though if two sentences were passed and the aggregate of these 
did not exceed the punishment provided by law for any one of 
the offences, or the jurisdiction of the Court, it would be only 
an irregularity. This view of S. 71 was with reference to the 
illustration to S. 35, Criminal Procedure Code, as it then stood, 

i ey ai ce te ee a ee ey 


1. (1923) L L. R 51 Cal 79.. 2. (1889) LL.R. 16 Cal. 442 (F.B.). 
3. (1892) LL.R. 17 Bom. 260 (F.B.). 4. (1899) LL.R. 23 Bom. 706 (F.B.). 
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and the explanation to that section. S. 35, Criminal Procedure 
Code, however, has now been amended and it has been held in 
Emperor v. Piru Ramal that the result of-that amendment has 
restored the previous view of the law as'taken in Queen- 
Empress v. Bana Punjaa. 

Section 35, Criminal Procedure Code, before its amend- 
ment in 1923, provided that when a person is convicted at one 
trial of two or more distinct offences, the Court may sentence 
him, for such offences, to the several punishments prescribed 
therefor which such Court is competent to inflict. And there 
was the explanation that separable offences which come within 
the provisions of S. 71, Indian Penal Code, are not distinct 
offences within the meaning of this section. As amended, the 
section provides that when a person is convicted at one trial of 
two or more offences the Court «may, subject to the provisions 
of S. 71, Indian Penal Code, sentence him, for such offences, 
to the several punishments prescribed therefor which such Court 
is competent to inflict, and the explanation and illustration 
have been omitted. The Bombay High Court as has been 
shown finds that the alteration in the section has restored the 
previous view of the law. Emperor v. Piru Ramai does not, 
indeed, deal with S. 149, but it is clear from the context and 
from the reference to Keamudds Kartkar v. Emperor’ in which 
S. 149 was directly under consideration, that its view was that 
the whole of what was laid down in Queen-Empress v. Bana 
Punja? was now good law. The Patna High Court, however, 
has held in Bajo Singh v. King-Emperor4 that there has been 
no such change in the law and that the reasoning in the passage 
from Nilmony Poddar v. Queen-Empressé that has already 
been quoted has not been invalidated by reason of the alteration 
in the section. The first part of S. 71, Indian Penal Code, runs 
thus: 


“Where anything which is an offence is made up of parts, any of which 
parts is itself an offence, the offender shall not be punished with the punish- 
ment of more than one of such offences, unless it be so expressly provided.” 

The view taken in Bombay is that S. 71 is not one that 
gives directions about mere sentences but that it only deals 
with punishments and that therefore, as long as the sentences 





1. (1925) I.L.R. 49 Bom. 916. 2. (1892) I.L.R. 17 Bom. 260 (F.B.). 
3. (1923) LL.R. 51 Cal. 79, 4. (1928) L L. R 8 Pat. 274. 
"a 5. (1889) LL.R. 16 Cal 442 (F.B). ` 
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passed on a conviction for rioting and some form of construc- 
tive hurt do not exceed the term that can be awarded for one of 
those offences, the provisions of S. 71 are complied with, in 
that the offender is not in the aggregate punished with more 
than the punishment which can be given to him for one of his 
offences. With respect I do not think the words “the offender 
shall not be punished with the punishment of more than one 
of such offences” should be so interpreted but think rather that 
the correct view is that taken in Calcutta. Taking it that in the 
constructive offence with reference to S. 149 the offence of 
rioting is included, as in my opinion it is, then a person who is 
sentenced for rioting receives by that sentence his punishment 
for that offence. Any further punishment that is given for a 
constructive offence under S. 149 will again be a punishment 
for the rioting in that the riéting is included in the latter 
offence. I do not think that S. 71 is intended to refer to the 
aggregate punishment, even though the section does not contain 
the word “sentence” but only speaks of punishments. 


Tottenham, J. in his dissenting judgment in Nilmony 
Poddar v. Queen-Empress} felt himself unable toadopt the view 
of the majority and remarked: 

“I could perhaps do so if S. 149 defined and made punishable any speci- 
fic offence; but it does not do this. It simply declares that under certain 
circumstances evety person, who isa member of an unlawful assembly, is 
guilty of the offence committed by some other member of it, whatever that 
offence may be; and, if he is guilty, I apprehend he is liable to be punished 
for it.” 

His view as to this was similar to that of a Bench of the 
Allahabad High Court in Queen-Empress v. Bisheshara in 
which the view was taken that S. 149 created no offence but 
was merely declaratory of the principle of common law which 
has prevailed at any rate in England. The Privy Council 
however has now held in Barendra Kumar Ghosh v. King- 
Emperor’ that S. 149 creates a specific offence and deals with 
the punishment of that offence, and we have to regard the 
matter from that point of view. This pronouncement consider- 
ably affects the point of view from which this matter was 
regarded by Tottenham, J. and by the Allahabad High Court 
in the cases just referred to. We have to regard S. 149 not 
merely as stating a principle but as constituting an offence as 





1. (1889) LL.R. 16 Cal. 442 at 448 (F.B.). 
2. (1881) LL. R. 9 AlL 645. 3. (1924) 29 C. W. N. 181 (P. C). 
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was indeed ihe view of the majority of the Judges in Nilmony 
Poddar v. Queen-Empress1. My conclusion then is that that 
decision expresses the correct view of the law even as it stands 
to-day after the amendment of S. 35, Criminal Procedure Code, 
which section is still subject to the provisions of S. 71, Indian 
Penal Code. 

The separate sentences, therefore, passed on the petitioners 
under Ss. 147 and 323, Indian Penal Code, on the one part and 
Ss. 149 and 325, Indian Penal Code, on the other, are illegal. 
As, however, the sentences have been made to run concurrently 
and are both of the same length and such as tbe Court could 
legally pass, it is not necessary to make any reduction of sentence 
from the point of view of whai should legally have been done. 
It is sufficient to state that separate sentences should not have 
been passed. Nor can the sentences for either conviction be 
deemed excessive in themselves. Petitioners 7 and 8 have served 
out their sentences. The remaining petitioners have ony served 
out about two months of their terms. The riot in which they 
were concerned resulted in one man having his left arm frac- 
tured and it was they themselves who deliberately originated 
the riot. No reduction of punishment is called for in their 
case. They must serve out the unexpired portions of their 
terms of imprisonment. 

The Chief Justice —I agree. f 

B. V. V. Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Mapsavan Nair anp Mr. 
JUSTICE JACKSON. 

Popuri Murahari’ Brahma Sastri alias 
_ Sreerama Sarma being minor by[the 
alleged adoptive mother and guard- 
ian Venkatasubbamma and another ., Appellants* (Defend- 
anis 1 and 2) 





v. 

Chilukuri Sumitramma and others .. Respondenis (Plain- 
tif and Defendants 
3 and 4). 


Hindu Law—Adoption—Widow—Asseni of reversioners— Summoning 
family council sf mecessary—Failure to consult some reversioners—Prepon- 
derance of opinion being in favour of adoption—Validity of adoption— 





1. (1889) LL.R. 16 Cal. 442 (F.B.), 
* Appeal No. 35 of 1928. 25th April, 1933. 
R—73 





Beasley, C.J. 


Madhavan 
Nair, J. 
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i 
Daughter of husband by predeceased wife—Right to be consmted—Speci- 
fication of boy to be adopted. 


Where a Hindu widow desires to make an adoption itis obligatory on 
her to consult the nearest’sapindas, but if their consent is capriciously with- 
held it is not necessary that a family council should be held to consider the 
propriety of the adoption, or that the reversioners should be consulted in the 
order of the degree of relationship to the deceased husband, or even that 
all the reversioners should be consulted. All that is necessary is that there 
should be such evidence of consent as would show that the widow in making 
the adoption was not acting improperly or capriciously or from a corrupt 
motive. If she is ableto show that there was a preponderance of opinion 
among the reversioners in favour of the adoption she must be taken to have 
done all that is required under the law to make the adoption valid. 


Collector of Madura v. M. Ramalın ga Sathupathy, (1868) 12 M.I.A. 397, 
Venkatakrishna Rao v. Rama Lakshmi, (1876) L.R. 4 I. A. 1: LL.R. 1 Mad. 
174 (P.C) and Kristnayya v. Lakshmipathi, (1920) L.R. 47 I.A. 99: I. L. R. 
43 Mad. 650: 39 M.L.J. 70 (P.C), relied on. 


A widow making an adoptionto her deceased husband is not bound to 
consult her husband’s daughter by a predeceased wife. 


Viswasundara Row v. Somasundąra Rao, (1920) I.L.R. 43 Mad. 876, 
relied on. 


Kesar Sinyh v. Secretary of State for India, (1926) LL.R 49 Mad. 
652: 51 M.L J. 16, explained. 

Where a Hindu widow applied for the consent of her husband's nearest 
gnati for her making an adoption and he consented to her adopting “ any boy 
whom she muy like either from among agnates or from sagotrajas for per- 
formance of religious rites 


Held, that the authority was at invalid as being too general. 
Suryanarayana v. Venkataramana, (1903) I. L. R. 26 Mad. 681, distin- 
guished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam, dated the 10th September, 1927 and 
passed in O. S. No. 94 of 1926. 

S. Varadachariar and K. Kameswara Rao for appellants. 

P. Somasundaram for respondents. 

The Court delivered the following 

Jupcments. Madhavan Nair, J—Defendants 1 and 2 are 
the appellants. The appeal arises out of a suit instituted by 
the plaintiff for a declaration that the alleged adoption of the 
1st defendant by the 2nd defendant is not true or valid. 

One Popoori Ramakrishnayya died in or about 1900. The 
plaintif is his daughter by his first wife. After the death of 
the plaintiff's mother, Ramakrishnayya married the 2nd defend- 
ant. At his death she had not attained puberty. Defendants 
3and4 are the divided brothers of the deceased Rama- 
krishnayya and his nearest gnatis. Ist defendant is the son of 
the 4th defendant. On 10th July, 1923, the 2nd defendant sent 
a registered post card, Ex. III, to the 3rd defendant requesting 
him to give her written authority to adopt. This letter was 
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refused by him. On 26th August, 1923, she sent another regis- 
tered post card Ex. IV to the 3rd defendant making the same 
request. This was also refused. On 20th September, 1923, the 
registered post card Ex. V was sent by her pleader making the 
same request. This was also refused by the 3rd defendant. On 
the same date as Ex. III the 2nd defendant sent Ex. VII to the 
4th defendant asking his permission to adopt. On the 25th of 
November, 1923, he gave the required consent for the adoption 
by executing Ex. II, the deed of authority. On 17th April, 
1924, the 2nd defendant adopted the Ist defendant and executed 
in his favour the adoption deed Ex. I. This was attested, 
amongst others, by Popoori Sastrulu and Popoori Gangadhara 
Sastri, two reversioners of the deceased Ramakrishnay ya. The 
evidence discloses that two other reversioners of Ramakrish- 
payya—Popoori Sambayya and Popoori Ramatharakam—were 
also in existence at that time. The plaintiff denied the factum 
of the adoption and contended that even if true it was invalid. 
Holding that the adoption was proved, the learned Judge held 
that it was invalid for two reasons: (1) that the plaintiff who 
was the nearest reversioner was not consulted, and (2) that 
even if plaintiff’s consent was not necessary, when the 3rd de- 
fendant had not given his consent the adoption. should not have 
been made on the sole consent of the 4th defendant without 
convening a meeting of the other kinsmen and taking their 
consent. The second ground is more elaborately stated in 
para. 27 of the judgment as follows :— 


“The second reason for holding that 1st defendant’s adoption is invalid 
is that, even assuming that plaint ff was not one of those to be consulted, the 
2nd defendant should have convened a gathering of kinsmen when she 
found that of the two nearest agnates one of then cnly was picpared to 
give his consent. As remarked in Anne Brabmayya v Chelascms Raitayya’, 
a majority of the kinsmen must consent and one of two cannot form a 
majority. If 3rd defendant capriciously withheld his consent, the 2nd de- 
fendant should have taken the consent of the next reversioners who are 
said to be one Popoori Sambay)a and one Popoori Ramatharakam.” 


In appeal Mr. Varadachari argues (1) that in law the 
consent of the plaintiff is not necessary for the widow to make 
a valid adoption, and (2) that the evidence shows that before 
making the adoption she obtained the consent of a majority of 
the kinsmen or such consent of the kinsmen as is sufficient to 
show that her act of adoption was done in the proper and bona 
fide performance ofa religious duty and neither capriciously nor 


1. 1924 M.W.N. 844. 
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from a corrupt motive—see Collector of Madura v. -Moottoo 
Ramalinga Sathupathyi—which he contends is all that is required 
in law to make the adoption valid in the absence of the husband’s 
authority, In addition to the grounds found in his favour by 
the Lower Court, Mr. Somasundaram on behalf of the Ist 
respondent urged before us that the authority given to the 
widow by the 4th defendant is too general to be valid and that 
the evidence shows that the consent was procured by corrupt 
motives. The latter ground though taken was not pressed as 
the evidence in support of it was stated to be weak, and 
therefore need not be dealt with. The ground that the authority 
is too general is also unsubstantial. In Suryanarayana v. 
Venkataramana’, the decision referred to in support of this 
contention, the assent of the sapinda obtained by the widow was 
for the adoption of ‘any boy at dny time’ and this was not acted 
upon for 9 years. The assent given by the 4th defendant by 
Ex. II is not to adopt any boy whom the widow may like but 
“any boy whom you may like either from antong agnates or 
from sagotrajas (the italics are ours) for performance of 
religious rites as ordained by Sastras. . . . . . .” The 
class from which the adoption is to be made is clearly indicated 
and is not left as vague and as indefinite as in Suryanarayana 
v. Venkataramana’. It cannot also be said that after obtaining 
the consent there was any delay in making the adoption. No 
doubt the adoption was about 24 years after the death of the 
husband, but it must be remembered that at the time of his 
death the 2nd defendant was only about 11 years old. If the 
adoption is otherwise valid it cannot be said that it must be held 
to be invalid solely on the ground that it wads not made by her 
at a date earlier than 1924. The only substantial grounds for 
consideration therefore are the grounds urged in the Lower 
Court and we will deal with them in order. 


The first question is whether the adoption is invalid for 
the reason that the plaintiff’s consent was not obtained. It is 
conceded that if the promotion of the spiritual interests of a 
deceased husband is to be the main factor in determining the 
validity of an adoption, then the argument that the deceased 
husband’s daughter should be consulted has obviously not much 
force; but what is contended is that the protection of his estate ` 





1, (1868) 12 M. I. A. 397, 2. (1903) L L. R. 26 Mad. 681, 
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for his heirs should also be considered by the widow in makiag 
the adoption and, if so, the adoption without consulting the 
daughter should be held to be invalid. Admittedly there is no 
authority either of Hindu Law texts or of any decision in 
support of this proposition; what authority there is, is against 
it. In Vaswasundara Row v. Somasundara Raoi the question 
arose whether a daughter’s son is entitled to be consulted 
regarding an adoption by a widow and it was held that as he 
is not a gnati he has no right to be consulted. As all the argu- 
ments now advanced in support of the proposition have been 
elaborately dealt with in that case we do not think it is necessary 
to discuss the question again in this judgment. If a daughter’s 
son has no right to be consulted, then it must follow that the 
daughter can have no ground to say that she should be consulted ; 
obviously she can have no mere right than her own son. 
Mr. Somasundaram contends that this decision has been dissented 
from and that ‘ gnatis’ (kinsmen) whose consent is material to 
validate an adoption have been interpreted in subsequent judg- 
ments to include cognates also bringing within its description 
the daughter of the deceased husband, and reference was made 
to Anne Brahmayya v. Chelasami Rattayya? and Kesar Singh v: 
Secretary of State for Indias. In the former case Ramesam, J. 
no doubt dissented distinctly from the decision in Viswasundara 
Row v. Somasundara Raol but Jackson, J. expressly says, 
following Viswasundara Row v. Somasundara Rao! that a 
daughter’s son is not entitled to be consulted as he is nota 
gnati. Both the learned Judges seem to have based their 
decision on the facts of the case which showed that of the two 
nearest agnates one was not consulted at all and the consent of 
the other was corruptly obtained and®that therefore the adop- 
tion was invalid. The question whether the assent of a 
daughter’s son of her deceased husband should be obtained by 
the widow to make an adoption valid did not necessarily arise 
in the case. In Kesar Singh v. Secretary of State for India8 
Spencer and Venkatasubba Rao, JJ. held that the reasons 
given by the learned Judges in Viswasundara Row v. Soma- 
sundara Rao! for excluding a daughter’s son from the class of 
kinsmen whom it is obligatory for a widow to consult were not 
convincing and well founded. But that decision cannot help 


— 
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the respondents as what was decided in that case was that “Ir 
the absence of agnate reversioners (the italics are ours) a 
Hindu widow can, im Southern India, adopt with the consent of 
the nearest cognate reversioner”. And further, the question of 
the consent of the daughter’sson did not arise in that case. The 
point that was decided in that case is thus stated at p. 679: 


“There being no agnate relation and the nearest cognate relation who 
under the law would be the presumptive reversioner having assented to the 
adoption, does his consent validate it?” 


It would thus appear that there is no express decision by 
a bench differing from the decision in Viswasundara Row 
v. Somasundara Raol. As that decision is still good law, 
following the reasoning adopted in it we overrule the contention 
that the 2nd defendant in this case should have, before adopting 
the Ist defendant, obtained the consent of the plaintiff for 
making the adoption valid. ` 


The next question is whether the Lower Court’s decision 
that the adoption is invalid on the ground that a clear 
majority of the agnates was not consulted and did not consent, 
can be upheld. The nearest sapindas of the 2nd defendant's 
deceased husband are defendants 3 and 4; and Popoori Sam- 
bayya, Popoori Ramatharakam, Popoori Sastrulu and Popoori 
Gangadhara Sastri are his remote reversioners. Of these the 
first two seem to be a degree nearer in relationship to the 
deceased than the other two; but defendants 3 and 4 being the 
nearest agnates, the others may be taken to fall within the 
general class of remote reversioners. The 3rd defendant was 
twice written to by the widow for obtaining his consent. On 
both occasions he refused to receive the letter addressed to him. 
The postman D.W. 2 gaye evidence to the effect that he told 
him that the registered post cards came to his address and were 
sent by the 2nd defendant whose name was noted on the cards 
and that he refused to receive them saying that he did not 
require them. About these letters the 3rd defendant in his 
evidence says: 


“I judged that they were in connection with the authority to adopt 
I asked the postman what they were about. He said that 2nd 
defendant wanted to adopt and hence sent the notice.” 


The 2nd defendant’s vakil also wrote to him and that letter 
also was refused. It is clear that his conduct in refusing the 
letters was capricious. He knew what the letters were about 





1. (1920) I. L. R. 43 Mad. 876, 
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and yet he would neither consent nor refuse. Of course in his 
evidence he now says that he had already given her consent and 
that being so he thought that there was no necessity to ask 
again for it. Evidence has been now given by the defendants 
to show that there was a gathering of the kinsmen prior to the 
adoption and that the 3rd defendant specifically gave his con- 
sent at such a meeting. The evidence on this point has been 
rightly disbelieved by the learned Subordinate Judge. It is 
clear that the 3rd defendant is now making an effort to help the 
widow. We must therefore take it that the 3rd defendant 
capriciously refused his consent when the widow asked him for 
permission to adopt. The 4th defendant, as we have already 
said, gave his consent. The reversioners Sambayya and Rama- 
tharakam were not consulted, but the other two reversioners 
were present at the ceremony ‘and they actually attested the 
deed of adoption (Ex. I) along with the acting Village Munsif 
and many others. The ceremony of adoption must have been 
sufficiently public, and these two reversioners would not have 
attested the deed without knowing what it was about. In these 
circumstances it may be taken that they gave their consent 
to the adoption. If the 3rd defendant is excluded as one who 
has virtually refused his consent, then amongst the five agnates 
of her deceased husband the widow obtained the consent of the 
only remaining nearest sapinda’and two of the reversioners, 
before making theadoption. This would constitute support of a 
anajority of her deceased husband’s agnatic kinsmen in support 
of the adoption. It is argued that if the 3rd defendant capri- 
ciously withheld his consent the 2nd defendant after obtaining 
the consent of the 4th defendant should have taken the consent 
of the next reversioners Sambayya {nd Ramatharakam and 
since their consent was not taken the consent of the other 
reversioners Sastrulu and Gangadhara Sastri is useless and that 
the adoption is therefore invalid. The Privy Council cases 
which have a bearing on this point do not support this argu- 
ment. It is no doubt obligatory on the part of the widow to 
-consult the nearest sapindas; but if their consent is capriciously 
withheld it is not necessary that a family council should be held 
to consider the propriety of the adoption, or that the rever- 
sioners should be consulted in the order of their degree of 
relationship to the deceased husband, or that even that all the 
xeversioners should be consulted. The reason for the widow 
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to obtain the assent of a kinsman and the nature of the assent 
are thus described by their Lordships of the Privy Council in 
Collector of Madura-v. Mooitoo Ramalinga Sathupathy1: 


“The assent of the kinsmen seems to be required by reason of the pre- 
sumed incapacity of women for independence rather than the necessity for 
procuring the consent of all those whose possible and reversionary interest 
would be defeated by the adoption. . . . . There should be such 
evidence of the assent of kinsmen, as suffices to show that the act is done by 
the widow in the proper and bona fide performance of a religious duty, and 
neither capriciously nor from a corrupt motive.” 


Referring to this passage their Lordships explained it in 
Vellank: Venkaiakrishna Rao v. Venkata Rama Lakshmi? as 
follows :— 


“All which this Committee intended to lay down was, that there should 
be such proof of assent on the part of the sapindas as should be sufficient to 
support the dereie that the adoption was niade by the widow, not from 
capricious or corrupt motives, or in order to defeat the interest of this or that 
sapinda, Dut upon a fair consideration, by what may be called a family 
council, of the expediency of substituting an heir by adoption to the deceased. 
husband.” 


What is meant by ‘family council’ used in fhis passage is. 
explained by their Lordships in Krisinayya v. Lakshmipathi3, 
where it is observed: 


“The reference to a ‘family council’ gave rise to some doubt whether, 
where there were agnatic relations closely related to the deceased, the assent 
of those standing ın a remoter degree was either necessary or sufficient 

è The consent required 13 that of a substantial majority of those 
agnates nearest in relationship who are capable of forming an intelligent and 
honest judgment on the matter.” 


These passages which form the basis of the law on the 
point, ‘read together, do not make it obligatory that a family 
council of the agnates should be called by the widow to consider 
the propriety of the adoption or even that all the reversioners 
should be consulted before the adoption is made. The 
nearest sapindas, of, course, should be consulted; but 
when it becomes necessary to consult the  reversioners 
all that is wanted is that there should be such evidence 
of consent as would show that the widow in making the 
adoption is not acting improperly or capriciously or from a 
corrupt motive. This would be proved no doubt by showing 
that the opinion of a substantial majority of the reversioners is 
in favour of the adoption; but it does not mean that each and 
every reversioner should be consulted or that if one or two are 


omitted from consultation the adoption would be necessarily 
ae A 
(1868) 12 M I. A. 397. 
2. (1876) L. rR 4LA1:LLR1 Mad 174 (P.C). 
3.° (1920) L. R. 47 I. A99:L LR 43 Mad. 650: 39 M. L. J. 70 (P.C.). 
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invalid. In this case it is not shown that Sambayya and Rama- 
tharakam were not consulted by the 2nd defendant for reasons 
which would suggest that if consulted they. would'have opposed 
the adoption or that she had any special reason for not 
consulting them. Asa matter of fact the evidence shows that 
Sambayya was present at the adoption ceremony though he has 
not attested the document. The reversioners form a class of 
agnates that should be consulted by the widow and if she is 
able to show that a substantial majority is in favour of the 
adoption she must be taken to have done all that is required 
under the law to make the adoption valid. That the nearer 
reversioners were not consulted but only the opinion of those 
tore remote than the excluded ones was taken, would have its 
value as a question of fact in arriving at a conclusion whether a 
substantial majority in the circuthstances of the case can be said 
to have given an opinion in favour of the adoption. Each case 
must depend upon its own circumstances. So long as there is 
a preponderance of opinion amongst the reversioners in favour 
of the adoption, we do not think that the omission to consult 
one or two of the reversioners nearer than those that were 
actually consulted will by that fact alone invalidate the adop- 
tion. In the case before us there can be no question about the 
propriety of the adoption or of the fitness of the boy actually’ 
adopted.’ There is not a shred of evidence to show that it was 
not necessary for the widow to make the adoption, nor is there 
any evidence to show that in making the adoption she was acting’ 


improperly or from corrupt motives. The 3rd defendant’ 


having refused to say yes or noto her request for permission, 


_ she obtained the consent of the 4th defendant, the next nearest’ 
sapinda, and of two other reversioners, thus obtaining the 


opinion of asubstantial majority in her favour. The fact that 
two of the reversioners were not actually consulted or that a 
family council was not called to consider the propriety of the 
adoption will not in our opinion make the adoption of the Ist 
defendant invalid in the circumstances of the case. For the 
above reasons we would hold that the adoption of the Ist defend- 
ant by the 2nd defendant has been proved to be valid. 

We would therefore set aside the decree of the Lower Court 
and dismiss the plaintiff's suit with costs throughout. 

Jackson, J.—I agree. 

I think that in this vexed question of adoption by the 
widow in the absence of her husband’s authority the guiding 

R—74 


Jackson, J. 
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principle is the passage in Vellanki Venkatakrishna Rao v. 
Venkata Rama Lakshmi! quoted by Lord Cave in Kristnayya 
v, Lakshmspaths: ` 


“Such proof of assent on the part of the sapindas as should be sufficient 
to support the inference that the adoption was made by the widow not from 
capricious or corrupt motives.” 


In Veerabasavaraju v. Balasurya Prasada Raos the word 
‘requisite’ is used almost as though the assent was something 
more than evidence supporting an inference, and amounted to 
an essential pre-condition of the adoption. But I do not think 
that the Judicial Committee intended to modify the law as 
previously laid down. i 

It has been held by this Court in Viswasundara Row v. 
Somasundara Raot that a daughter’s son cannot claim as of 
right to be consulted by the widow, and that ruling is still bind- 
ing upon us, though it was questioned by a single Judge in 
Anne Brahmayya v. Chelasami Rattayyas. 

In Kesar Singh v. Secretary of Staie® this Court had to 
consider a peculiar case where there were no surviving agnates 
who could have been consulted, and it held that in that circum- 
stance the consent of cognates would afford the support to the 
inference that the adoption is not capricious for which the 
Court is seeking. That seems to be a natural and logical 
conclusion, and I say that in my judgment in Anne Brahmayya 
v. Chelasami Rattayyas. I never intended to suggest anything 
to the contrary. I was only concerned in supporting Viswaswn- 
dara Row v. Somasundara Rao4, and stated that although in 
my opinion the consultation of a cognate was not essential, it 
might well be very useful in helping the Court to come to its 
conclusion. If the words on page 658 in Kesar Singh v. Sectes 
tary of State®, “there appears to be no authority for limiting 
the class of gnatis and sapindas whose assent may be taken by 
a widow” and again “the reasons given by them for excluding 
a daughter’s son” mean that according to my judgment the 
consent of cognates may not be taken, and a daughter’s son 
must be excluded, I can only say that my judgment has been 
misunderstood. There was no question of exclusion in my 





1. (1876) L-R. 4 L A. 1: LLR. 1 Mad. 174 (B.C), 
2, (1920) L.R. 47 LA 99: LL.R. 43 Mad. 650: 39 M. L. J. 70 (P.C). 
3. (1918) L.R. 45 L.A. 265: LLR. 41 Mad. 998 at 1010: 36 M.L.J. 40 (P.C). 
(1920) L L. R. 43 Mad. 876. 5. 1924 M.W.N. 844. 
6, (1926) LL.R. 49 Mad. 652; 51 M. L. J. 16. 
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mind, but I did not regard the assent of a daughter’s son to be 
essential, provided that there was sufficient consent of agnates 
to support the inference of good faith. ; 

Applying those principles to the present case I find no 
reason to infer caprice, and sufficient consultation and consent 
to rule out that inference. The widow was acting under legal 
advice and tried to consult both of her husband’s brothers, 
defendants 3 and 4. Defendant 3 declined to help her by 
refusing the letter, though he was aware of its contents which 
may clearly be styled an improper refusal, so that he counts for 
nothing. The second brother, Defendant 4, assented in terms 
which are not too general. Then two remoter sapindas obviously 
assented because they both attested the deed and were present 
at the adoption. There is no reason to suppose that 4th 
defendant was exercising undue influence over the widow, or 
that she merely wished to spite the plaintiff. The son of the 4th 
defendant was the natural person to be selected for adoption, 
and all that can be said against it is that the widow might have 
performed it at an earlier date. But that alone is not sufficient 
to invalidate an adoption. Of course the adoption disappointed 
the hopes of plaintiff’s son as reversioner, but unless the 
adoptee happens to be the reversioner himself that is inevitable. 
A reversioner has no more right to forbid an adoption because 
his interests are affected, than an heir has to forbid a natural 
birth. And if an adoption is regarded as a form of birth the 
logical conclusion would seem to be that at which the Bombay 
Courts have arrived, that the widow’s motive in making an 
adoption is no more material than a wife’s motive in having a 
baby. The trend of Madras decisions however makes the 
motive relevant; but in this case I agfee that there is no reason 
for holding that the motive was capricious. 

B. V. V. Appeal alowed. 
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PRIVY COUNCIL. 
[On appeal from the Court of Appeal of the Straits Sided 
(Settlement of Singapore).] 


Present:—lLorp ATKIN, Lorn ToMLIN AND Lorp THAN- 
KERTON. 


Malayan Tobacco Distributors, Ltd. .. Appellanis* 
v. 
The United Kingdom Tobacco Co. (1929), 
Ltd. .. Respondents. 


Trade mark—Infringement of—Suit for injunction—Quia timet action 
— Burden of proof—Fraxd—No plea raised and no suggestion made m 
evidence—Ftnding of fraud, not proper. 

Where no plea of fraud was properly raised on the pleadings, the case 
was never opened as a case of fraud, and no suggestion of fraud made 
during the examination of witnesses, she Court is not justified in arriving at a 
finding of fraud. 


Where the action for the infringement of a trade mark is in substance a 
quia timet action, in the absence of evidence of actual confusion, a strong 
case must be made to justify ‘a conclusion that confusion will result from the 
appearance of the defendant’s goods in the market. 


Appeal from the judgment of the Court of Appeal of the 
Straits Settlements affirming a judgment of the Supreme Court 
of the Straits Settlements granting an injunction to the 
plaintiffs. 

Sir Stafford Cripps, K.C. and F. E. Bray for appellants. 

J. Whitehead, K.C. and Robert Burrell for respondents. 


14th November, 1933. Their Lordships’ judgment was 
delivered by 

Lorp TomLin.—In this appeal the appellants who are the 
defendants in the action giving rise to the appeal seek to dis- 
place a judgment of the Supreme Court of the Straits Settle- 
ments affirmed by the Court of Appeal of the Straits Settlements 
whereby the respondents who are the plaintiffs in the action 
obtained an injunction against the appellants restraining them 
from applying the mark or title “twenty-one” in words or “21” 
in figures or any similar mark, device or title to any cigarettes 
manufactured by the appellants or to any cigarettes sold by 
them or to any carton, box, packet or container known as 
“shell and slide” or other container of or for cigarettes manu- 
factured, imported, stocked, sold or exposed for sale by the 
appellants, or to any box, packet, label or wrapper used by the 





* P.C, Appeal No. 96 of 1932. 14th November, 1933. 
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appellants in connection with the sale of cigarettes unless such 
cigarettes be manufactured by the respondents, and from 
passing off by means of the said name, title or device of 
“twenty-one” or “21” or any name, mark or title similar 
thereto, or any other means cigarettes of their own or other 
manufacture as and for cigarettes of the respondents’ 
manufacture, and whereby also an order was made for the 
delivery up by the appellants of all offending articles. 


Both the appellants and respondents are importers of cigar- 
ettes into the Straits Settlements and other parts of Malaya 
and market, and have marketed numerous brands of cigarettes 
of different grades, qualities and prices. 


The present case is concerned only with sales in the Straits 
Settlements of cheap grades of cigarettes purchased exclusively 
by Asiatics of whom approximately 80 per cent. are Chinese- 
speaking and the remainder mainly Malay-speaking. Most of 
these customers are unable to read or speak English, though 
some can recognise English numerals. 


The course of business in the case of these cheap grades of 
cigarettes is as follows:—The importers sell the cigarettes in 
bulk packed in tins or cartons or packets to dealers, and the 
latter sell them to coffee-shop keepers and hawkers. 


The coffee-shop keepers and hawkers usually offer them for 
sale to the ultimate consumers loose laid out in trays or plates 
or in some tin which may be the tin of any brand which the 
seller has by him. Thus the consumer so buying does not see 
the tin, carton or packet in which the cigarettes are packed 
when sold by the importer to the dealer. 


In November, 1929, the respondents began to sell cigar- 
ettes in tins of 100 which bore a trade mark of crossed swords 
in goldona red ground, the words “Golden Sword,” and a 
price indication 2 for 1, meaning thereby two cigarettes for one 
cent. On the cigarettes themselves there was the trade mark of 
crossed swords and the numerals 2 1 printed in red. 


The appellants or their predecessors in business had for . 


some years had upon the Straits Settlements market brands of 
cigarettes made up in containers having as a device a picture of 
playing cards upon them as, for example, a picture of two aces 
or four aces, 
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In May, 1931, the appellants put upon the market in 
question a new brand of cheap cigarette at the price of two 
cigarettes for one cant. 

These cigarettes were larger and of a lighter colour than 
the respondents’ “Golden Sword” cigarettes. The appellants’ 
cigarettes are fastened by crimping while the respondents’ 
cigarettes are fastened by gumming. 

The appellants’ cigarettes were packed in packets of ten. 
The packet bore a representation of an ace and king of hearts, 
the hand counting twenty-one in the game of Vingt-et-un and 
in the corresponding Chinese game of Ban Lak, with the words 
“twenty-one”. The words “twenty one cigarettes” also appeared 
in blue upon the cigarettes. The cigarettes were sold to dealers 
in cartons holding 25 packets. The words “Twenty one” 
appeared on the cartons. 

The writ was issued on the 2nd June, 1931, so that having 
regard to the short time which had elapsed between the appear- 
ance in the market of the appellants’ cigarettes and the issue of 
the writ the action was in effect a quia Hime? action. 

The respondents have never suggested that there could be 
any confusion between the cigarettes of the respondents and the 
cigarettes of the appellants so far as concerns the dealers and 
the distributors to whom the dealers sell. Such confusion would 
be impossible having regard to the absence of any resemblances 
between the containers and the make-up of the containers of the 
respondents’ cigarettes and the containers and make-up of the 
containers of the appellants’ cigarettes. 

They have however throughout contended that by reason 
of the user by the respondents of the expression “2 for 1” and 
the numerals “ 21 "| in coffnection with their goods coupled with 
the application by the public of the name “ Twenty-one” or its 
equivalent to the respondents’ goods and the fact that the goods 
of the appellants and respondents are usually sold loose and 
appeal to the same class of customer, the use by the appellants 
of the name “ Twenty one” upon and in connection with their 
cigarettes is bound to cause confusion and to lead to the passing off 
of the appellants’ goods as and for the goods of the respondents. 

Paragraphs 6, 7 and 8 of the respondents’ statement of claim 
were in the following terms :— 


“6, The Defendants’ said brand has acquired or will acquire in the 
market the nameof ‘Twenty One’ brand and has been sold or will be sold to 
dealers and consumers by the description of ‘Twenty One’ brand, 
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7. Prior to the introduction of the Defendants’ said brand the Defend- 
ants were aware or might with reasonable diligence have been aware of the 
Plaintiffs’ said brand and were aware or might with reasonable diligence have 
been aware that confusion would arise between the said two brands by reason 
of the same being asked for and sold under the name of ‘twenty-one’. 

8. The Plaintiffs say that confusion has arisen or will arise by reason 
of the said two brands of cigarettes being sold in the same market and being 
asked for in the same market by the same name and that the use of the 
number ‘Twenty One’ by the Defendants in the circumstances aforesaid is 
calculated to deceive and to cause the cigarettes manufactured by the 
Defendants to be passed off as and for cigarettes of the Plaintiffs’ 
manufacture.” 

The market referred to in these paragraphs was admittedly 
the market in which the consumer bought and not the market 


in which the dealer or the retailer bought. 


The action came on for trial on the Ist October, 1931. 
The case was not opened by the respondents’ counsel as a case 
of fraud and indeed it may be dbubted whether the statement 
of claim as drawn would have justified such an opening. Fur- 
ther, no question was put to any witness of the appellants 
suggesting that fraud was being charged. 


Judgment was delivered on the 22nd October, 1931, by 
Terrell, J., who found (1) that the respondents’ cigarettes were 
widely known in the market by the Chinese and Malay equivalent 
for “twenty-one” and were also to some extent known in English 
as “twenty-one”; (2) that the appellants’ “twenty-one” 
cigarettes were introduced by the appellants with full knowledge 
that the respondents’ cigarettes had acquired that name in the 
market and with the intention of appropriating the goodwill 
attached to the respondents’ cigarettes under that name; and 
(3) that the appellants would attract to their cigarettes the Malay 
or Chinese equivalent of “twenty-one”. 


Upon these findings the learned Judge granted the injunc- 
tion, the terms of which have been already indicated. 


On appeal this judgment was unanimously affirmed. 


With regard to the finding as to the name by which the res- 
pondents’ cigarettes have become known, the appellants have 
urged that it was reached (1) without the learned Judges below 
distinguishing between the body of evidence required to establish 
that a fancy word has become identified with particular goods 
and that required to establish that something which is a mere 
indication of price or quality has become so identified; and 
(2) without any evidence to support it. 
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Their Lordships do not think that on either of these grounds 
the finding ought to be disturbed. 

In the first place the learned Judges below appear to have 
considered the evidence with the distinction between the two 
classes of mark present in their minds, and further the numerals 
“21” upon the cigarette might fairly be regarded as a fancy 
designation rather than as a price indication. 

In the second place, although the evidence is slight their 
Lordships do not think that it can be said there is no evidence 
upon which the Court could hold that consumers were in the 
habit of asking for the respondents’ cigarettes in their own 
language as “twenty-one” cigarettes. Indeed the list printed at 
page 102 of the record which was produced by the appellants 
shows that the respondents’ cigarettes were called in two dialects 
of Chinese two one (Gee Yit and Yee Yet) and in Malay two 
one (Dua Satu), and also that in the Cantonese dialect it was 
also called twenty-one (Yee Sup Yet). 

When however the subsequent findings of the Courts below 
come to be considered it is impossible in their Lordships’ view 
to support them. 

There is a finding which amounts to a finding of fraud. ` 
This finding was arrived at although in their Lordships’ judg- 
ment no plea of fraud was properly raised on the pleadings and 
although fraud was not opened and no question put to the 
witnesses to suggest that fraud was being charged. 

Further there is in their Lordships’ judgment no’ evidence 
upon which a finding of fraud could be based. 

The learned trial Judge founds himself largely upon an 
inaccurate statement of the evidence. He states that the 
“twenty-one” device had Been invented by Wee Thiam Siew, 
the appellants’ sole selling agent, who had once been an agent 
of ihe respondents. Now the only evidence on this point was 
that of Wee Thiam Kee, the brother of Wee Thiam Siew, who 
said his brother had invented the device of the two cards, the 
ace and king of hearts, but he did not know if he had also in- 
vented the words “twenty-one”. If the respondents had attached 
any importance to this evidence they could no doubt have 
obtained leave to further cross-examine Wee Thiam Siew, who 
had already been in the witness box. They did not do so. 

It is remarkable that the man who according to the learned 
Judge invented the words “twenty-one” with a fraudulent intent 
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neglected in the Chinese advertisements which he issued as the 
sole selling agent of the appellants ever to use that phrase at 
all, but always described the cigarettes as “Toh Ong” meaning 
King or Emperor of peaches, the ace of hearts being supposed 
by the Chinese to represent a peach. 

This finding of fraud necessarily coloured the minds of the 
Judges when they approached the question whether there was 
likely to be confusion in the only market in respect of which 
confusion was alleged to be possible. 

This is illustrated by the fact that the trial Judge quoted 
a passage from a judgment of Lindley, L. J. in Slagenger v. 
Feltham, where he says: “Why should we be astute to say that 
the defendant cannot succeed in doing that which he is straining 
every nerve to do.” 

Their Lordships are therefote of opinion that the finding of 
fraud cannot stand and that as that finding was the basis of the 
finding as to the possibility of confusion it is proper for their 
Lordships themselves to examine and consider the latter question 
notwithstanding that there are concurrent findings below. 


Now it must be bornein mind (1) that the action is in sub- 
stance a quia timet action, as Burton, J. recognised, and that in 
the absence of evidence of actual confusion a strong case must 
be made to justify a conclusion that confusion will result from 
what the appellants are doing; and (2) that the market where 
alone confusion is alleged to be possible is the market where 
the consumer buys. 

The consumer cannot read English though he may recog- 
nise English numerals. He is admittedly quick to recognise 
differences in any article offered him from the article which he 
has been accustomed to buy. In the present case the two articles 
are different in size and colour, and the appellants’ cigarette has 
on it no numeral nor anything which the Asiatic can read. 

Assume that the Asiatic sometimes asks in his own language 
for the respondents’ cigarettes as two one or twenty-one, why 
should he use the same term for the appellants’ cigarettes? 

Only one witness was called by the respondents who could 
speak of the relevant market, vig., L. M. Abdul Mohamed. He 
said the respondents’ cigarettes were asked for as Dua puloh 





1, (1889) 6 R. P. C. 531 at 538. 
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Satu (i.e., the Malay for twenty-one) and sometimes “two for 
one” in English.and that the appellants’ cigarettes were asked 
for as Dua puloh Satu and in Englishtwenty-one. The learned 
trial Judge treats this witness as giving evidence of actual con- 
fusion. The effect of his evidence according to their Lordships’ 
view is that there was no confusion evenif the evidence of this 
witness is to be accepted. The learned Judge also treats the 
witness Tan Boon Kok as giving evidence of actual confusion. 
In fact the evidence of this witness only proves that in the 
market in which the retailer buys there could be no confusion 
and he does not deal with the market in which the consumer 
buys. 

It is true that in the dealers’ and retailers’ market orders 
have sometimes been given referring to the appellants’ cigarettes 
as 21 brand (mark) cigarettes; hut as admittedly in this market 
there can be no confusion it is a fact that does not carry the 
yespondents’ case any further. . 

Giving the best consideration which they can to the materials 
before them their Lordships reach the conclusion that the res- 
pondents have not made out that the use by the appellants of 
their device is calculated to deceive in the consumers’ market. 

Their Lordships desire to call attention to the fact that 
even if the injunction could stand it should not have been 
granted in its present absolute form but should have been 
qualified by the addition of some such words as “without clearly 
distinguishing the goods of the defendants from the goods of 
the plaintiffs”. 

' Having regard to the conclusions which their Lordships 
have reached they think that the appeal ‘should be allowed and 
that the orders below sheuld be discharged, and that the action 
should be dismissed, the appellants having their costs here and 
below. ) i 

Their Lordships will humbly advise His Majesty accord- 
inglý. 
` Solicitors for appellants: F. F. MacNaghten. 

Solicitors for réspondents: Waltons & Co. 


S. R. Appeal allowed. 


. 
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PRIVY COUNCIL. , 
[On appeal from the High Court of Judicature at Madras. ] 
Present:—Lozp THANKERTON, Sik Tsn WALLIS AND 


S GEORGE LOWNDES. 
The Secretary of State for India in 


Council and others A ppellanis* 
v. 
The Rameswaram Devasthanam and 
others j _ Respondents. 


Civil Procedure Code (V of 1908), Ss. 100 and 101—Findings of 
fact of first appellate Court, not hable to reversal by High Court in second 
appeal—Findings based on inferences drawn from documentary evidence. 


The well-settled rule that under the Civil Procedure Code, 1908, Ss. 100 
and 101, the High Court in second appeal has no jurisdiction to reverse 
or modify the findings of fact arrived at by the lower appellate Court, 
however erroneous, unless such findings are vitiated by some erior of law, is 
equally applicable to cases in which the findings are based on inferences 
drawn from documents not being themselves instruments of title or otherwise 
the direct foundations of rights but exhibited as mere items of evidence. 


Wah Mohammad v. Mohammad Bakhsh, (1930) L.R. 57 LA. 86: ILR. 
11 Lah. 199: 59 M. L. J. 53 (P.C.), followed. 


Appeal No. 91 of 1930 from a decree of the High Court 
of Madras, dated the 27th August, 1925, which on second 
appeal modified a decree of the first appellate Court (District 
Judge of Tinnevelly), dated the 10th November, 1919. 

The litigation concerned a claim by the plaintif (the Rames- 
waram Devasthanam) to certain water rights in the inam villages 
mentioned in the plaint. The suit was dismissed by the trial 
Court, whose decision was upheld on appeal by the District Judge, 
but on second appeal the High Court granted certain reliefs to the 
plaintiff. The learned Judges held that there were grounds for 
interfering with the findings of fact arrived at by the District 
Judge. 

Mr. Justice Venkatasubba Rao, Who delivered the leading 
judgment (Ramesam, J. concurring) considered that the fact that 
the District Judge had not appreciated the importance of the 
recitals contained in the documents adduced in evidence deprived 
his finding of its character of finality. The learned Judge distin- 
guished the decision of the Privy Council in Midnapore Zemindary 
Co. v. Uma Charan Mandall, and referring to their Lordships’ 
earlier judgment in Fateh Chand v. Kishen Kunwar3, he said: 
“If a finding is based on an inference drawn upon an incorrect 
construction of a document, the Judicial Committee has held that 





*P. C. Appeal No. 91 of 1930. 16th January, 1934. 
1. (1923) 45 M.L.J..663 (P.C). 
2. (1912) L.R. 39 I. A. 247: LL.R. 34 AIL 579: 23 M.L.J. 330 (P. C). 








+ 
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the question is one of law and the High Court is not precluded 
from considering it in second appeal.” 

De Gruyiher, K. C. and J. AM. Pringle for appellant No. 1 
(The Secretary of. State). 

Upjohn, K. C. and Subba Rao for appellants Nos. 2 to 4. 

Dunne, K. C. and Narasimham for Ist respondent (The 
Rameswaram Devasthanam). 

16th January, 1934. Their Lordships’ judgment was 
delivered by 

Sm Joan Wautis.—This is an appeal from the concurrent 
judgments of a Bench of the Madras High Court modifying 
on second appeal, the decree of the lower appellate Court which 
had dismissed the suit, and giving the plaintiff a decree for the 
principal relief claimed in the plaint. The question is mainly 
one of fact, and it is well settled that under S. 100 of the 
Code of Civil Procedure the High Court has no jurisdiction to 
reverse the findings of fact arrived at by the lower appellate 
Court, however erroneous, unless they are vitiated by some 
error of law. Subsequently to the date of the judgments under 
appeal, the Board has had occasion to emphasise the fact that 
this rule is equally applicable to cases, such as this, in which 
the findings of the lower appellate Court are based on infer- 
ences drawn from the documents exhibited in evidence. This 
question is dealt with in the third and fourth propositions laid 
down in the judgment delivered by Sir Binod Mitter in Wali 
Mohammad v. Mohammad Bakhsh at page 92: 


(3) Where the question to be decided is one of fact, it does not involve 
an issue of law merely because documents which were not instruments of title 
or otherwise the direct foundations of rights, but were really historical 
materials, have to be construed for the purpose of deciding the question: see 
Midnapore Zemindary Company v. Uma Charan Mandal. 

In the last cited case the question the Board had to decide was the date 
of the origin of an under-tenure. The first appellate Court fixed the date 
from the contents of some documents. No oral evidence had been called in 
this case. 

(4) A second appeal would not lie because some portion of the evidence 
might be contained in a document or documents, and the first appellate Court 
had made a mistake as to its meaning: see Nowbui Singh v. Chutiur Dkaree 
Singh’. 

The first question, therefore, for their Lordships’ considera- 


tion is whether in the light of this ruling the High Court had 
any jurisdiction to reverse the judgment of the lower appellate 


Court. 
el 
© a (1930) LR. 5 37 5 LA. 86: LL.R 11 Lah. 199: 59 M.L.J. 53 (P.C). 

. 2 (1923) 45 M. L.J. 663 (P. C). 3. (1873) 19 Suth. W. R. 222. 
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The Rameswaram temple in the narrow straits between 
India and Ceylon, which is regarded by Hindus as one of their 
most important shrines, is the owner of a revenue-free inam 
for the performance of certain services in the temple on the 
south bank of the Tambraparni River in the extreme south of 
the peninsular, known as the Sethukkuvoithan estate, and here- 
inafter referred to as the S. village; and the present suit was 
instituted by the temple trustees against the first defendant, the 
Secretary of State for India in Council, in respect of an order 
passed by Mr. Lionel Davidson, then Collector of Tinnevelly, 
regulating the distribution of water under the Tambraparni 
project between the S. village and the adjoining village of 
Attur, which is situated lower down the river. The Attur ryots 
were subsequently impleaded as supplemental defendants 2 to 
21. Defendants 2, 4 and 8 have*joined with the first defendant, 
the Secretary of State for India in Council, in preferring this 
appeal to His Majesty in Council, and the other defendants 
have been cited as respondents. 


Prior to the introduction of the Tambraparni project the 
lower portion of the river, which here flows from west to east, 
_bad been harnessed for irrigation by six anicuts or dams with 
channels taking off above the anicuts; and on the south bank, 
below the last of these anicuts but higher up than the two suit 
villages, there had been a sluice C and a channel CG known as 
the Attur channel, which after passing through some Govern- 
ment villages and the S. village, discharged into the Attur tank. 


The Tambraparni project, which was first put forward in 
1855 and taken up in 1868, consisted in the construction of a 
seventh anicut at a place called Srifaikuntam, sixteen miles 
from the mouth of the river and three or four miles above the 
sluice C of the Attur channel, with north and south main 
channels taking off above the, new anicut and leading io the 
coast towns of Tuticorin and Tiruchendur, and branch channels 
taking off froin these main channels. 


The present case is only concerned with the branch channel 
JK, which took off from the south main channel, crossed the 
old Attur channel by an aqueduct E, seven miles below the new 
anicut, and, after passing through certain villages which it was 
intended to irrigate between the Attur channel and the river, 
discharged into the S. village tank, in which a vent was con- 
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structed to pass the water‘into the Attur channel for the supply 
of the Attur tank. This.method of supplying the Attur tank 
was adopted because when the water in the river was low’ the 
new anicut diverted the supply which the Attur tank had till then 
received through the sluice C. This system remained in force 
from 1872, when the anicut was completed, until 1877, when, 
owing to complaints of the Attur ryots, one of the walls of the 
aqueduct E was lowered so as to allow water to drop into the 
Attur channel at this point. There were further changes in 1882, 
when a Government order was passed directing the destruction 
of the aqueduct E, the closing of the vent in the S. tank, and the 
construction near the point E of a sluice N for the supply of the 
channel discharging into the S. tank and a drop to pass water 
into the Attur channel. The result would have been that all 
water not drawn off through tHe sluice N would have passed 
into the Attur channel and supplied the Attur tank. 


Instead of a drop, what was constructed was a dam M which 
entirely cut off the Attur supply when the water was low until 
an opening was made in the dam a ycar later. In 1893 the Chief 
Engineer for Irrigation, in the course of an inspection tour, con- 
demned this dam; which, he said, had been erroneously styled a 
drop, as entirely disturbing the Attur regime, with the result 
that, in place of the sluice N and the dam M, shutters were 
constructed which enabled the supplies to the channels leading 
to the S. tank and to the Attur channel to be regulated. 
According to the finding of the District Judge, at first the 
shutters were so worked as to give the Attur ryots a supply of 
the low water, but after March, 1901, the Attur shutters were 
kept closed until there wes a head 2 feet 9 inches of water in 
the channel, with the result that the Attur supply of low water 
was cut off. The Attur ryots thereupon presented a petition 
to Mr. Buckley, then Collector of Tinnevelly, who directed that 
this system should cease and that, as the Attur old channel 
appeared to have taken off above the old S. village channel, the 
Attur ryots should be given the preference when water was not 
sufficient for the:standing crops under both tanks. On the 26th 
April, 1909, the Attur ryots presented a further petition to Mr- 
Lionel Davidson, the then Collector, in which they complained 
that effect had not been given to Mr. Buckley’s order, and 
intimated that if the existing invasion of the rights were allowed 
to continue, they would be obliged.to. seek redress in a Court of 
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law. Mr. Davidson referred this petition to the District Exe- 
cutive Engineer, an officer belonging to the Public Works 
Department, for early remarks, with the observation that the 
petitioners’ sole request was that Mr. Buckley’s order should be 
duly enforced. This incident was closed some months later by 
an official letter from the Executive Engineer of the District on 
the 12th February, 1910, submitting proposals which he consi- 
- dered would give the Attur ryots asomewhat better supply of 
low water than they had received through the opening in the 
dam M. This he considered would be only fair in view of their 
prior rights and the larger area they had under cultivation. 
These proposals were accepted by Mr. Davidson, who passed 
the following order of the 21st April, 1910, which has given 
rise to the present suit and is the subject of this appeal :— 


“I have inquired into this questton, hearing orally the arguments of 
Kuppa Avadhani on behalf of the Attur ryots and Minakshisundaram Pillai 
on behalf of Sethukkuvoithan ryots. It is not disputed that there was ori- 
ginally an open space of some 3 square feet in the dam existing before the 
present regulator was constructed, and the low water-supply admittedly 
flowed through that opening to Attur. The Attur ryots have without proper, 
authority for some eight or nine years past been denied that supply by an 
order of the Public Works Sub-divisional Officer. This order was repudiated 
by the late Executive Engineer, Mr. Lutman, and Mr. Buckley as Collector 
definitely set it aside and recorded his opinion that the Attur ryots had pre- 
ferential claims. In these circumstances I approve the Executive Engineer's 
proposal, which is that when the depth of water above the sill of the Attur 
regulator falls to a level of 2 feet 6 inches, one of the present shutters shall 
be completely closed and the other lowered to a level 6 inches above the sill 
ao as to leave an open vent-way of 3 square feet (6 ft. by 6 inches).” 


The case made in the plaint was that as upper riparian 
proprietor the plaintiff had a prior right to a supply of water 
from the river; that his village S had been irrigated by a 
channel taking off from a sluice A; and the Attur village by a 
channel taking off from a sluice B loyer down; that the Attur 
irrigation through sluice B having become impracticable, owing 
to the deepening of the river bed, a sluice C had been constructed 
higher up the river, anda channel, C G, leading to the Attur 
tank; that this sluice and channel had been constructed for the 
benefit of both villages, and that the S village had always 
enjoyed prior rights of supply when the water in the channel 
was low. After setting out the changes that had taken place 
under the Tambraparni project, which have already been suff- 
ciently described, the plaint alleged that the Collector’s order 
of the 21st April, 1910, which prevented water flowing as usual 
into the S tank, was illegal, and a cause of damage to the plain- 
tiff. The plaint accordingly prayed for a declaration of the 
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plaintiff's right to have a head of 2 ft. 9 in. of water maintained 
as before for the supply of the S tank and for damages. 
There were also prayers for other reliefs which were either not 
pressed, or arose dut of the plaintiffs claim to share in the 
waters of the Attur channel before the introduction of the 
project which was rejected by the District Judge, whose 
finding on this point has not been disturbed by the ‘High 
Court. ` 


The case was tried before the Subordinate Judge of 
Tuticorin, who dismissed the suit, and his decree was affirmed on 
appeal by the District Judge of Tinnevelly. It was found by 
both Courts, on a careful consideration of the available 
evidence, that the plaintiff's S village had never had any share 
in the waters of the old Attyr channel, and that the Attur 
village had acquired the exclusive right to the customary 
supply of water through the sluice C and the old Attur channet 
by long user, going back, the District Judge thought, for 
some 200 years. 


The Attur sluice C, heing situated higher up the river 
than both villages, this, in their Lordships’ opinion, amounted 
toa finding that the Attur ryots had acquired an easement 
against all the lower riparian proprietors, including the plaintiff, 
to draw off their customary supply of water tbrough this sluice 
and channel, a right in no way depending on their position as 
riparian proprietors lower down the river. The District Judge 
also found that the defendant had failed to prove that the 
Government had contracted with the plaintiff to give the S 
village a priority of supply. These findings, in their Lordships’ 
opinion, are sufficient to dispose of the case, as the plaintiff 
has failed to prove that he sustained any damage by reason of 
Mr. Davidson’s order, which was based on the priority as to 
the supply of low water in the river which the Attur ryots had 
enjoyed before the introduction of the Tambraparni project 
interfered with their customary supply. Far from being 
prejudiced by the project, the plaintifPs S village, as found 
by the District Judge, on the evidence before him, obtained 


“thereby a supply of river water for the S tank which it had 


been unable to obtain in the exercise of the plaintiffs riparian 
rights within the limits of the S village by the sluice A and 
the channel leading therefrom. 
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Unless the District Judge’s aforesaid findings were 
contrary to law within the meaning of S. 100 of the Civil 
Procedure Code, the High Court had no jurisdiction to modify 
his decree, and, after hearing this question fully argued for 
the respondent and considering the judgments of the lower 
appellate Court and the High Court in the light of the decision 
referred to at tbe beginning of the judgment, their Lordships 
are of opinion no such error of law has been made out. Their 
Lordships are therefore of opinion that the judgments and 
decree of the High Court must be set aside and the decree of 
the District Judge restored, and they will humbly advise His 
Majesty accordingly. The plaintiff-respondent will pay the 
appellant’s costs, both here and in the High Court, but one set 
only. 


Solicitor for appellant No.31: Solicitor, India Office. 


Solicitors for appellants Nos. 2 to 4: Douglas Grant and 
Dold. 


Solicitors for respondents: T. L. Wilson & Co. 
ads ——- Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENnt :—Maz. JUSTICE BARDSWELL. 
T. S. Sankaranarayana Pillai .. Pettttoner* in both 
v. (Respondent) 
A. M. Ahmed Miran Sahib and others .. Respondents in 
both (Petitioners 
and Nil). 


Madras Local Boards Act (XIV of 1920), S. #2—R. 10 (c) of Rules 
for Disputed Elections under the Local Boards Act—Resignation of 
President of Panchayat Union—Vice-President calling a meeting for elect- 
ing a President—Meanwhile President, Talyk Board, nominating o member 
of Panchayat Board and directing him to hold a meeting on a date in 
ignorance of the meetingy called by the Vice-President on the subsequent 
date—Board meetings on both days and election of the same person— 
Election Commissioner setting aside elections—No finding as to the result 
of election having been materially affected by the non-compliance of the 
provisions of the Act—Jurisdiction of the Commissioner to set aside the 
elections, if proper—Writ of certiorari to quash proceedings whether can 
be issuwed—Finding based on no evidence cannot stand. 

The President of 2 Panchayat Board resigned and the Vice-President in 
accordance with the rules took steps for a meeting to be held to 
elect a new President and sent out notices. But the President of the Taluk 
Board, being under the impression that the Vice-President had taken no steps, 
proceeded to take action such as can be taken in such anevent under S. 42 of 
the Madras Local Boards Act and wrote to the Vice-President of the Pancha- 
yat Board asking him to convene a meeting on 30th March, 1933, for the 





*C, M. Ps. Nos. 5275 and 5276 of 1933. 13th February, 1934. 
R—76 


P.C 





The 
Secretary 
of State 
for India 
in Council 
v. 
The 
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nam. 
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election of a President. An inadequate time was allowed to the Vice-Presi- 
dent for replying to this letter and as no reply was received within the 
time allowed, the Taluk Board President, acting under S. 42, appointed 
a member of the Panchayat Board to convene a meeting for the 
election of a President on 30th March, 1933, The Vice-President of 
the Panchayat Board meanwhile went on with his arrangements to hold 
a meeting on 3lst March, 1933. On the 30th March an election took 
place and the petitioner was unanimously elected. On the following day 
there was another election arranged by the Vice-President and again the 
petitioner was elected. The Election Commissioner set aside both the 
elections and the principal points for consideration were whether by taking an 
erroneous view of the legal position arising from the facts stated in the 
original petition the Election Commissioner gave himself a jurisdiction which 
he properly had not got and whether, even allowing that he had jurisdiction, 
he acted in the exercise of that jurisdiction with material irregularity, 

Held, that this was a case in which a writ should be issued quashing 
the proceedings of the Election Commissioner who came to the conclusion 
without evidence to justify it, that the result of the election was affected by 
the refraining of another candidate from standing for election owing to the 
fact he was misled to believe that the flection held on the 30th March would 
be invalid, 

If in an enquiry for which there is jurisdiction an error is made which 
can be regarded as something which went beyond the jurisdiction of the 
Court or was done without jurisdiction and is not merely a wrong view of 
the law then the writ can be granted. 

The decision of the Commissioner on a matter of fact, in proof of which 
there was no evidence, was beyond the scope of his jurisdiction. 

Shanmuga Mudahar v. Subbaraya Mudaltar, (1932) 63 M. L. J. 932 and 
Mahomed Ason Maracair v. Bijl Sahib Bahadur, (1933) 66 M. L. J. 367, 
referred to and explained. 


Petition praying that in tbe circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling upon the 4th Respondent herein to 
submit the records relating to O. Ps. Nos. 41 and 40 of 1933 
on his file and to quash the order and proceedings thereon. 

K. Bhashyam Atyangar, T. R. Srinivasan and C. Ranga- 
swami Atyangar for petitioner. 

B. Pocker and K. T.M. Ahmed Ibrahim for respondents. 

„The Court made the following 

"Orper.—These are two applications made by the same 
party for the issue of a writ of certiorari for quashing proceed- 
ings of the Election Commissioner of Tenkasi. C. M. P. 
No. 5275 relates to O. P. No. 41 of 1933 on the file of that 
officer and C.M.P. No. 5276 relates to O.P. No. 40 of 1933 on 
bis file. 

On 21st March, 1933, the President of the enkas Pancha- 
yat Board resigned. The Vice-President in accordance with 
the rules took steps for a meeting to be held to elect a new 
President and sent out notices on that bebalf on the 23rd. But 
the President of the Taluk Board, being under the impression 
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that the Vice-President had taken no steps, proceeded to take 
action such as can be taken in such an event under S. 42 of the 
Madras Local Boards Act and wrote on the 24th to the Vice- 
President of the Panchayat Board asking Him to convene a 
meeting on 30th March, 1933, for the election of a President. 
An inadequate time was allowed to the Vice-President for 
replying to this letter and as no reply was received within the 
time allowed, the Taluk Board President, acting under S. 42, 
appointed a member of the Panchayat Board to convene a 
meeting for the election of a President on the 30th March. 
The Vice-President of the Panchayat Board meanwhile went on 
with his arrangements for holding an election meeting on the 
31st March. On the 30th March an election took place and at 
this the petitioner to these petitions was unanimously elected. 
Though the Ist Respondent here, who was Petitioner in the two 
original petitions, protested against the legality of the meeting, 
his protests were overruled and so he left it along with some 
others. On the following day, 31st March, 1933, there was 
another election, this being the one for which the Vice-President 
had arranged, and at this again the Petitioner to these two 
petitions was elected unanimously. 


The Election Commissioner has set aside both the elections 
and has ordered a fresh election to be held. I shall deal first 
with C. M. P. No. 5275, which is concerned with O. P. No. 41 
of 1933, the petition which though later in number is 
concerned with the earlier of the two elections. The Election 
Commissioner has held that the first election was void, in that 
the Taluk Board President had no jurisdiction to act under 
S. 42 and, further, had acted with material irregularity and 
illegality in not giving the Vice-President sufficient time to 
comply with his order and had acted with undue haste by not 
waiting for the receipt of a reply from the Vice-President before 
taking action under S. 42. That this finding is correct is 
not now disputed. What is in question is, what are the conse- 
quences that should follow therefrom? 


There is one point taken for the Petitioner which I cannot 
follow. It is contended that as the election on the 30th March 
was held to be void ab initto, it was not an election held under 
the Act and therefore the Election Commissioner could not deal 
with it. But an election to be void has to be declared to be so 
and it can only be so declared by an Election Commissioner in 
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proper proceedings, and so the logical result of this contention 
could only be a topsy-turvy situation such as is known as 
Gilbertian. The argument does not require serious consideration. 

The two principal points for consideratiou are whether by 
taking an erroneous view of the legal position arising from the 
facts stated in the original petition the Election Commissioner 
gave himself a jurisdiction which he properly had not got and 
secondly whether, even allowing that he had jurisdiction, he 
acted in the exercise of that jurisdiction with material irregu- 
larity. Now under R. 10 (c) of the Rules framed for dealing 
with disputes as to the validity of elections, in order that the 
Election Commissioner could interfere with the result of the 
election that has been held in non-compliance with the Act or 
the rules framed thereunder, he had to be of the opinion that 
the result of the election has been materially affected by such 
non-compliance. The Election Commissioner seems to have been 
a little uncertain as to what he should hold upon this matter. At 
the conclusion of paragraph 18 of his judgment, which is the 
penultimate paragraph, he says: 


“I think the election of the respondent would have to be set aside as 
having been made by a body of irresponsible persons.” 


This he evidently says with reference to the decision of 
Srinivasa Aiyangar, J, in Dwarkacharyulu v. K. Srikrishnan1. 
That decision was clearly based on the fact that the members 
of the Union Board had not taken the oath of allegiance and 
the irresponsibility was plainly due to no oath having been 
taken and not to any illegality in the way in which the meeting 
has been called. That ruling therefore has no bearing upon 
the present case. He also refers to In the matter of 
G. A. Natesan and K. B.¢Ramanathan?, in which it is stated 
at pa149, that: 


“If a particular act must by statute be done ata particular kind of 
meeting, convened in a particular way, no meeting can do that act which is 
not a meeting of that particular kind or has not been convened in that 
particular way.” 


This case hardly applies here, as the meeting held on March 
30th would have been in order had the circumstances justified 
action under S. 42. The case, further, has nothing to do with 
certiorari and does not override the provisions of R. 10 (c). 
Earlier in paragraph 18 the Election Commissioner has taken 





1. A.LR. 1925 Mad. 1152, 
2. (1916) L L. R. 40 Mad. 125: 31 M. L. J. 634. 
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the view that the result of the election was materially affected, 
but he has come to the conclusion apparently with some diff- 
culty. At one stage he says: 


“No doubt it is quite right to say that the Ist POETE chances had not 
been materially affected since he had never cared to compete as a candidate 
and the question will arise only when he had competed but had failed on 
account of the illegal proceedings arising from the non-compliance of the 
provisions of the Act” 


He, however, goes on to say: 


“But in this case when the non-compliance of (sic) the provisions of the 
Act goes to the root of the matter and affects the holding of the election 
itself, I do not think I can blame the Ist petitioner for not competing in the 
election which was sure to be declared to be void. I think he had wisely 
refrained from standing for the election and had been induced to do so by 
the very patent irregularity of the proceedings of 30th March, 1933. Hence 
I find that the election itself has been affected and it must naturally be held 
that the result of the election has also been materially affected.” 


' The view thus expressed has now to be considered with 
reference to what is set out in’ the petition O. P. No. 41 of 
1933. Ithas been held in Shanmuga Mudaliar v. Subbaraya 
Mudalar1 that a writ of certtorart may be issued when a 
Court, or similar authority, gives to itself a jurisdiction which 
it properly has not got, by taking an erroneous view of the law. 
It has also been held in Mahomed Asan Maracair v. Bijli 
Sahib Bahadur’ that the Court is only entitled to interfere if 
there was want of jurisdiction at the commencement of the 
proceedings: 


“Once there is jurisdiction, any errors committed subsequently cannot 
take away the jurisdiction once obtained. The question which now arises 
therefore is, did the election petition disclose an election offence which the 
Election Commissioner could take cognizance of?” 


I was a party to both these decisions and I would qualify 
what is quoted in the latter of them by saying that if in an 
enquiry for which there is jurisdiction an error is made which 
can be regarded as something which went beyond the jurisdic- 
tion of the Court or was done without jurisdiction and is not 
merely a wrong view of the law, then it appears that a writ can 
ibe granted. To this particular point I shall come a little later. 

I shall first refer to what is set out in the petition O. P. 
No. 41 of 1933. It is stated there in paragraph 7 that the 1st 
petitioner, że., “the present Ist respondent, wanted to contest 
for the President’s post” and again it is recited in 
paragraph 12 that “the lst petitioner wanted to contest the 
election to the vacant office on 30th March, 1933, and, knowing 





1. (1932) 63 M.L.J. 932. 2. (1933) 66 M.L.J. 367. 
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that the election even if held on that day would be declared 
invalid, refrained from standing as a candidate that day ”. 


I cannot see how what is thus set out shows that the 1st 
respondent was really prevented by the fact that the meeting 
was irregularly called from standing as a candidate. The 
assertion that he knew that the election would be declared 
invalid is not to my mind sound since, as has been held in the 
decision on the other petition, the result of the election on that 
day would have prevailed asin fact it did prevail, unless and 
until it was set aside by the Election Commissioner. And ‘so, 
if the 1st respondent had chosen to stand for the election it is 
not suggested that any one else wanted to stand except himself 
and the present petitioner, then, however irregular may have 
been the way in which the meeting had been called, it could not 
be said that the result of thd election had been materially 
affected because of the irregularity. There is no contention that 
there was anything wrong with the meeting apart from the fact 
of its having been irregularly called. When such is the case I do 
not think that the petition disclosed any ground on the strength 
of which, if it was made good, the election could be set aside. 
There is indeed no specific allegation that the result of the 
election was materially affected,—but I take it that it might 
reasonably be held that there has been such an effect if an 
intending candidate has been prevented from standing, even 
though it would be impossible to say how the voting might 
have gone. The 1st respondent, however, does not allege that 
he was prevented from standing by anything but his own discre- 
tion. I must therefore take it that the Election Commissioner 
when he entertained the petition has givento himself a jurisdic- 
tion which he properly bad not got by taking an erroneous 
view of the legal effect of what was set out therein. 


_ Next as to what happened in the course of the enquiry: 
The allegation that the lst respondent wished to stand asa 
candidate was disputed by the present petitioner in his counter- 
statement and therefore had to be proved, but there is no proof 
of it whatever. In fact, the Ist respondent did not give any 
evidence. Ex. C ib a copy of the proceedings of the meeting 
held on 30th March, 1933, from which it appears that the Ist 
petitioner in the Lower Court raised a point of order as to the 
legality of the meeting and moved that it should be dissolved, 

that his objection was overruled and the present petitioner was 
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elected President as the only candidate nominated, the Ist 
petitioner and others having left the meeting in protest. The 
resolution however does not show that the Ist respondent had 
any intention of standing asa candidate. Jt is clear to me on 
the authorities that this decision on a matter of fact in proof of 
which there was no evidence was beyond the scope of the 
Election Commissioner’s jurisdiction. The learned Advocate 
for the Ist respondent refers me to the Privy Council case 
in Rex v. Nat Bell Liquors, Lidl, but the case is no autho- 
rity for the position. that there can be a valid finding 
of fact in the absence of any recorded evidence of any kind in 
support of it. All that it decides is that when there is a finding 
given upon evidence, even if that evidence is insufficient, a writ 
of certiorart will not be granted. There was some evidence in 
that case and, as shown in one passage of the judgment (page 
165), when there is evidence, 


“itis not competent to the Superior Court . . . to consider whether or 
not some evidence was forthcoming before the Magistrate of every fact 
which had to be sworn to in order to render a conviction a right exer- 
cise of his jurisdiction.” 


That is the point which the judgment brings out as to the 
matter of evidence. As has been stated in Rex v. Smitha, 
which is quoted in this Privy Council decision, and is referred 
to in Halsbury’s Laws of England (Hailsham’s edition), 
Vol. 9, p. 889 as correctly stating the law on this subject, 


“If indeed there had been any evidence whatever (however slight) to 
establish this point, and the Magistrate who convicted the defendant had 
drawn his conclusion from that evidence, we would not have examined the 
propriety of his conclusion; for the Magistrate is the sole judge of the weight 
of the evidence . . . There was some evidence from which he might 
draw the conclusion ;” 


and again at p. 146 of the prvy- Council judgment it is 
stated 


“but the general view has been that, if there is some evidence, there is 


jurisdiction to hear and determine and thereafter the Superior Court will not 
interfere” 


In this case, as I have said, there is no evidence whatever 
as to any intention on the part of the 1st respondent to stand as 
a candidate. As already stated, I do not see how the fact that 
the meeting was irregularly held could prevent him from stand- 
ing as such. In these circumstances I must hold that the 
Election Commissioner in coming to the conclusion, that the 
result of the election was affected by the refraining of the 1st 








1 (1922) 2 A.C. 128. 2. (1800) 8 T.R. 588. 


‘608 THE MADRAS LAW JOURNAL REPORTS. [ Vou. 


respondent from standing asa candidate, is one at which he had 
no jurisdiction to arrive, in that he has come to it without 
reference to any evidence of any kind. I cannot see how he can 
draw the inference, asit is suggested that he might, that the 
Ist respondent intended to stand as a candidate from the fact 
that he was present at the meeting or a part of it but did not 
stand and afterwards put in a petition stating that he had 
intended to stand. Nor can I agree that the election was sure 
to be declared void. Had Ist respondent chosen to -stand, as 
the only other person who wished to do so, then in the absence 
of any other irregularity, Rule 10 (c) could have had no 
application and the election would have been held good. 

In the result then I find that this is a case in which a writ 
should be issued quashing the proceedings of the Election 
Commissioner. The Petition C-M.P. No. 5275 of 1933 is there- 
fore allowed and the election of March 30, 1933, will stand 
confirmed. The petitioner is allowed his costs on this petition. 

C. M. P. No. 5276 of 1933 as to O. P. No. 40 of 1933 
may be quickly disposed of. I agree with the Election Commis- 
sioner that the election of 31st March cannot stand. By S. 17 
of the Local Boards Act there can be an election only when 
there is a vacancy and in this case there was no vacancy. The 
President who had been elected on the previous day, at a 
meeting however irregularly called, was actually functioning 
and he could only be removed as the result of proper proceed- 
ings taken before the Election Commissioner. It is only after 
-the election is declared void in accordance with Rule 12 of the 
Election Dispute Rules, that a seat or a post is regarded as 
vacant. The matter of there being no vacancy, in consequence 
-of which there could no @lection, is a fundamental one and it is 
-not necessary to consider any other point with reference to this 
petition which is therefore dismissed except in so far as it 
objects to the order for a fresh election. That part of the 
Election Commissioner’s order which directs that there should 
“be a fresh election is set aside. No costs on this petition either 
in this Court or in that of the Commissioner. Fee in C. M. P. 
No. 5276, Rs. 150. 

K. C. í Writ issued. 


* 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice SUNDARAM CHETTY AND Mr. 

Justice PANDRANG Rao. i 

Rao Bahadur Suna Ana Rama- 


nathan Chettiar .. Appellani* (Defendant) 
v. 
Meyna Pana Palaniappa Chet- 
tiar and others .. Respondents (Plaintiffs). 


Minor—Suit for contribution against a minor for a decree debt obtained 
48 a previous suit against plaintiff and minoras second defendant—Minor 
represented by firm name—-No guardian appointed to represent minor— 
Decree a nullity and unenforceable so long as no guardian was appointsed— 
O. 30, R. 10, Civil Procedure Code, not applicable. 

If one who was a minor at the time of the suit is sought to be made 
liable on a decree passed in that suit, it is open to him to plead that that 
decree was 2 nullity and might be disregarded by him without instituting a 
suit to set aside the decree: Khkiorajmmal v. Daim, (1904) L. R. 32 L A. 23: 
L L. R. 32 Cal. 296 at 312 (P.C). i 

A suit for contribution was brought by the plaintiff to recover a sum of 
money alleged to be due on account of the payment of a decree debt in 
another suit instituted by a Bank against the present plaintiff as the Ist 
defendant and the present defendant as 2nd defendant represented by a frm 
name. The defendant contended he was not really a party to the said suit as 
there was no such firm by the name as the plaintiff would choose to call and 
hence threw doubt on the validity and binding character of the loan as well 
as the decree debt. The plaint was silent as to who was really represented 
by the firm mentioned as the 2nd defendant in the former suit. From the 
evidence it was made out that the defendant’s late adoptive father had been 
carrying on a money-lending business as the sole proprietor under the name 
and style of that firm mentioned by the plaintiff. Subsequently by the 
authority in the adoptive father’s will the present defendant was adopted by 
his widow and it was clear that at the time of the institution of the former 
suit, the present defendant was a minor. On the question whether the 
defendant who was then a minor was really represented at all in the former 
suit as the 2ad defendant and could be held liable, 

Held, that if the defendant was really no party to the former snit, it 
went without saying that the decree passed in that suit would be a nullity as 
against him and therefore unforceable. e 

Rule 10 of O. 30, Civil Procedure Code, simply justifies the introduction 
of the assumed name instead of the real name of the defendant, but does not 
absolve the plaintiff from his liability to propose a proper guardian, if the 
defendant represented by such a name is really a minor, 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Devakottah in O. S. No. 33 of 1927. 

S. Srinivasa Atyangar, K. Rajah Aiyar and V, Rama- 
swami Atyar for appellant. f 

V. V. Srinivasa Aiyangar and A. Swaminatha Aiyar for 
respondents. 





*Appeal No. 400 of 1928, 13th February, 1934. 
R—77 


. 
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The judgment of the Court was delivered by 

Sundaram Chetty, J—This appeal arises out of a suit 
filed by the plaintifs (respondents) for the recovery of a 
sum of Rs. 15,446 alleged to be due on account of the payment 
of a decree debt in C. R. No. 55 of 1912 in the Chief Court of 
Lower Burma, instituted by the Bank of Rangoon, against the 
present plaintiffs firm as 1st defendant and S. A. Firm as the 
2nd defendant. The suit is one for contribution, and interest 
also is claimed at what is called the Rangoon Nadappu rate, 
namely, 0-13-6 per cent. per mensem. In paragraph 4 of the 
plaint it is alleged that in respect of a joint loan of Rs. 20,000 
contracted by the aforementioned two firms from the Bank of 
Rangoon, the said decree was obtained. The defendant in his 
written statement raised several pleas, one of which is that he 
was not really a party to the sid suit, as there was no S.A. 
Firm as a legal entity and no business was carried on under ` 
that style by the defendant or by any persons on his behalf. 
He further stated that the plaintiffs should strictly prove the 
truth, the validity and the binding character of the Joan and the 
decree passed thereon. The Lower Court passed a decree in 
favour of the plaintiffs. : 


The way in which the suit proceeded to trial, and the nature 
of the issues framed clearly show that the plaintiffs wanted to 
enforce the defendant’s liability for contribution on the basis of 
the decree alleged to have been obtained against both the firms. 
It is curious that the plaint is silent as to who was really 
represented by the S. A. Firm mentioned as the 2nd defendant 
in that suit. We find from the evidence that the defendant’s 
late adoptive father Subramaniam Chetty was carrying on the 
money-lending business ‘as the sole proprietor under the name 
and style of S. A. Firm. He died leaving a will, in which he 
gave authority to his widow to make an adoption. Some time 
after his death, the present defendant, while he was a minor, is 
said to have been adopted by the widow in pursuance of her 
husband’s authority. There is no doubt that at the time of the 
institution of the former suit the present defendant was a 
minor. This fact is not alleged in the plaint at all, but is indi- 
cated in the written statement. However, the question of his 
minority arises for consideration in determining his objection 


_ that he was not a party at all to the said suit. The evidence 


adduced on the plaintiffs’ side is to the effect, that subsequent 


e 
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to the death of Subramaniam Chetty, the business of the S. A. 
Firm was slowly wound up and they had to run that business 
for some time before winding it up. One.Chinniah Chettiar is 
said to have been the executor appointed under the will of 
Subramaniam Chetty, and his power-of-attorney agent was 
Chokkalingam Chettiar (P. W. 2). The loan of Rs. 20,000 
referred to in the plaint was borrowed by P. W. 2 as the agent 
appointed by the executor. He was succeeded by another agent 
Murugappa Chettiar who was mentioned in the former suit as 
the agent of S. A. Firm. The question is whether the present 
defendant who was then a minor was really represented at all 
in the former suit as the 2nd defendant. It is argued that under, 
©. 30, R. 10, Civil Procedure Code, any person carrying on 
business in a name or style other than his own name may be sued 
in such name or style as if it were a firm name. The rule may 
probably justify the suit as against Subramaniam Chettiar or the 
executor appointed by him, if the words “any person carrying 
on business” occurring in the aforesaid R. 10 should be taken to 
mean one whois himself actually carrying on business. It is 
doubtful if those words apply to one who as the guardian or 
agent or representative of another person is carrying on the 
business. Be this as it may, the question that is pertinent to 
the present case is, whether the defendant who was really a 
minor at the time of the institution of that suit could be simply 
sued in the name of S.A. Firm, and if so, whether the other 
requisites laid down in the Civil Procedure Code for a proper 
representation of a minor by the appointment of a guardian by 
the Court need hot be fulfilled. There is nothing in R. 10 of 
O. 30, Civil Procedure Code, to obviate the necessity of ful- 
filling the other mandatory provisions of the Civil Procedure 
Code. That rule simply justifies the introduction of the 
assumed name instead of the real name of the defendant, but 
does not absolve the plaintiff from his liability to propose a 
proper guardian, if the defendant represented by such a nameis 
really a minor. From the available records in this case, we are 
satisfied that the idea of the present defendant having been a 
minor at that time never occurred to the plaintiff in that suit, 
nor was that fact brought to the notice of the Court that passed 
thedecree. The decree, we find, was one passed on a compro- 
mise. The B diary in that case shows that no petition for leave 
of the Court to compromise on behalf of the 2nd defendant was 


Ramanathan 
Chettiar 


v. 
Palaniappa 
Chettiar. 





Sundaram 
Chetty, J. 
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ever put in. That being so, we must hold that there was no 
representation at all of the present defendant who was then a 
minor, when the fermer suit was instituted or when the. 
compromise decree in that suit was passed. If one who was 
a minor at the time of the suit is sought to be made liable on 
a decree passed in that suit, itis open to him to plead that 
that decree was a nullity and might be disregarded by him 
without instituting a suit to set aside that decree. This 
principle has been clearly laid down by the Privy Council in the 
decision in Khiarajmal v. Daimi. If the present defendant 
was really no party to the former suit, it goes without saying 
that the decree passed in that suit would be a nullity as against 
him and therefore wotld be unenforceable. 


Even if the decree as such js not binding on the present de- 
fendant, it is open to the plaintfffs in a suit for contribution like 
this to enforce the defendant’s liability on the strength of the 
original joint loan of Rs. 20,000 alleged in paragraph 4 of the 
plaint on proof of facts necessary for the establishment of such 
liability. It is unfortunate that the plaintiffs have omitted to 
give the necessary particulars of the alleged joint loan for 
showing the nature of the same and binding character thereof 
as against the present defendant. It cannot be said that this 
suit was based mainly upon the decree of the Chief Court of 
Lower Burma, inasmuch as the plaintiffs have also made 
mention of the original joint loan of Rs. 20,000. The defend- 
ant has also understood the plaint to be one based upon the 
original loan and the decree, for in paragraph 5 of his written 
statement he says that the plaintiff should prove the validity 
and the binding character of the loan and the decree. As the 
original loan forming thé main basis for the suit for contribu- 
tion was not prominently mentioned in the plaint, no specific 
issué was raised on that point. In fact, that is the main point 
for determination in the present suit. Though some evidence 
was let in on the plaintiffs’ side to show the character of that 
loan, it seems to us that much more evidence would have been 
forthcoming if proper allegations as regards the loan were made 
in the plaint and those allegations were traversed by the defend- 
ant in his written statement and the necessary issue was 
framed. Not only was the evidence on the plaintiffs’ side 





1. (1904) L.R. 32 LA. 23: LL.R. 32 Cal. 296 at 312 (P.C.). 
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meagre on this point, but there was utter absence of evidence 
on the side of the defendant. He himself did not go into tbe 
witness box to rebut the plaintiffs’ case, but his grievance is 
that the Lower Court refused to grant an adjournment applied 
for on his behalf, and consequently the evidence which he 
could have adduced was not placed beforethe Court. The trial 
is certainly defective, as regards the vital question involved in 
this suit. If the original loan is proved to be such as would be 
binding on the present defendant, the present plaintiffs’ claim 
for contribution may, it is contended, be enforced on the 
strength of the alleged payment of the decree debt which is 
virtually the original debt which was merged in the decree. It 
is urged on behalf of the plaintiffs, that the payment of that 
debt which, according to them, is a joint debt gives them a cause 
of action to sue the defendant for<ontribution. For this position, 
reliance is placed upon the decision in Abraham’ Servai v. 
Raphial Muthirian1, but we refrain from expressing any opinion 
on this question as we are sending down this case to the Lower 
Court for a fresh trial on the importantissue to be framed and 
tried in this case. As we have already observed, the suit was 
decided by the Lower Court missing the main point for deter- 
mination. In the interests of justice, we think that the claim 
should not be allowed to be defeated on mere technicalities. 
We therefore think fit to set aside the decree of the Lower 
Court and remand the suit for fresh trial and disposal, after 
allowing the plaintiffs an opportunity to amend the plaint by 
making the necessary allegations as regards the nature and 
binding character of the original loan, which subsequently was 
sued upon, and by allowing the defendant also to put in an 
additional written statement to traverse*those allegations. The 
necessary issue or issues arising from the additional pleadings 
will have to be framed and tried. With these observations, we 
remand the suit to the Lower Court for its restoration to file. 
Having regard to the indulgence we are showing to the plain- 
tiffs and the success of the appellant onthe question involved in 
the first issue, we direct the plaintiffs (respondents) to pay 
one-half of the appellant’s costs in this appeal. The Court-fee 
paid on the memorandum of appeal will be refunded to the 
appellant. Costs of the Lower Court will abide the result. 
K.C. Decree sei aside and Case remanded. 





1. (1914) I. L. R. 39 Mad. 288: 27 M.L.J. 746, 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 


Present:—Lorp TomLIN, Logo RUSSELL oF KILLOWEN 
AND SIR LANCELOT SANDERSON. 


The Secretary of State for India in Council .. Appelani* 
v. 


Parashram Madhavrao .. Respondent. 


Bombay Summary Settlement Act (VII of 1863)—Sanad granting in 
perpetuity a percentage of the Government assessment— Act of Government 
tin substituting o fixed annual sum, whether ultra vires—Lemitation Act (IX 
of 1908), Arts. 14, 120, 131—Pensions Act (XXIII of 1871), S. 6——New plea 
first raised in appeal before Privy Council, not entertainable. 

The Maharaja of Satara, by a sanad, in 1704, granted to the plaintiff's 
ancestor the right in perpetuity to collect the revenues of certain villages, 
and fixed his remuneration at 2 per cent. of the Government assessment, 
In 1887 the services of hereditarygofficers (including the plaintiff) were 
dispensed with, Government collecting the revenue directly, and the plaintiffs 
emoluments were reduced from 2 to Re. 1-5-0 per cent. of the Government 
assessment. In 1889 the Government substituted a fixed annual sum for the 
percentage payments hitherto made. 

In a suit instituted in 1923 by the plaintiff against the Government for 
a declaration of his rights and payment of a sum calculated upon the footing 
that he was entitled to receive a percentage of the amount of the Government 
assessment for the time being, 

Held, (s) that the act of the Government in substituting a fixed 
invariable sum was not within their powers and was not justified by the 
Summary Settlement Act (Bombay Act VTI of 1863) or the rules thereunder ; 

(#) that the plaintiff, by virtue of the sanad, was entitled to the 
percentage (Re. 1-5-0, as reduced) upon the Government assessment for 
the time being in force; 

(itt) that Art. 131, and not Arts, 14, 120 ofthe Limitation Act applied, 
and the suit was well in time, as being instituted within the period of 12 years 
of the refusal by the Government, in 1913, to admit any right in the plaintiff 
to avariable annual sum; and 


(iv) that in view of the Pensions Act, 1871, S. 6, it was not open to the 
plaintiff to obtain an order fgr payment, and that the decree in his favour 
should be confined to a declaration of his rights as prayed for. 


An unsuccessful defendant cannot, in appeal to the Privy Council, raise 
for the first time an entirely new plea that the plaimtiff had no cause of 
action, specially when the point was not taken by him in his written state- 
ment, nor urged or considered in the Courts in India. 


Judgment of the High Court, Bombay, (34 Bom. L.R. 129), affirmed. 
Appeal No. 15 of 1933 from a decree of the High Court, 
Bombay, dated the 25th August, 1931, reversing a decree of the 
District Judge of Ratnagiri, dated the 28th September, 1925. 
De Gruyther, K. C. and Wallach for appellant. 
Sir Thomas Sirangman for respondent. 





*P, C. Appeal No. 15 of 1933. ` 13th February, 1934 
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13th February, 1934. Their Lordships’ judgment was 
delivered by 

Lorp Russert or KrLLowen.—In . the year 1704 the 
Maharaja of Satara by sanad confirmed to an ancestor of the 
plaintiff the right in perpetuity to collect the revenue of two 
divisions (viz., Kharepatan and Salshi), each comprising various 
villages within its boundaries. In regard to Kharepatan the 
remuneration was fixed at 2 per cent. of the Government 
assessment. In regard to Salshi the percentage was not ex- 
pressly mentioned in the grant, but the rights in respect of 
Salshi were treated as in all respects upon the same footing as 
the rights in respect of Kharepatan. Kharepatan and Salshi 
are situate in the Talukas of Devgad and Malwan, of the 
Ratnagiri District. 


The British Government ‘acquired this territory in 1817 
and for many years thereafter the ancestors of the plaintiff and 
the other hereditary officers were continued in the enjoyment of 
their offices and emoluments. 


Later on, the Government desired to supersede the here- 
ditary officers, and in or about the year 1865 an offer of a 
commutation settlement was made by Government to the 
Ratnagiri office holders, as a result of which, if accepted, they 
would cease to discharge the duties of their offices and would 
receive a reduction in their emolument of 5} annas per rupee. 
This commutation or non-service settlement was enforced com- 
pulsorily by a Government resolution (No. 6260) of the 16th 
September, 1887, with the result, as regards the plaintiff or his 
predecessor in title, that he only became entitled to receive 
1 rupee 5 annas per cent. of the Government assessment. 


The Government resolution, No. 6260, recites that the 
Government had undoubtedly full authority to enforce the 
above settlement upon the office holders, and the existence of 
that authority (however it may have arisen) has not been in 
dispute in the present action. 


Later, however, the Government took further action in the 
matter, and it is their authority and power in relation to that 
further action which has been questioned by the plaintiff in these 
proceedings. What the Government did was to take the average 
amount paid to the district hereditary officers over a period of 
five years, 1882-1887, and to fix the resulting amount (less 
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5} annas per rupee) as an annual sum to be paid, irrespective 
of what the amount of the Government assessment might be 
from time to time. In the case of the plaintiff, the fixed annual 
sum was Rs. 642. , 

There does not appear to have been any formal order of 
Government substituting these fixed annual sums for the annual 
percentages, but there were put in evidence two documents 
which, it was said, operated to effect the change. One is a 
document (dated the 20th April, 1889) signed by J. Pollen, 


_ Acting Collector of Ratnagiri, which runs thus: 


“Submitted to the Commissioner S.D. for orders. The Acting Collector 
is of opinion that the average of five years’ receipts should be taken as the 
basis for fixing future payments which should be declared permanent and not 
liable to revision.” 


The other is the reply (Exhibit D. 35) of the Commissioner 
of the Southern Division (datedithe 3rd July, 1889), in which 
he says: 

“The Acting Commissioner S.D. agrees with Doctor Pollen and directs 
that the average of five years’ receipts should be taken as the basis of fixing 
the future payments of the District Hereditary Officers which should be 
declared permanent. This course has been followed in other Districts in the 
Presidency.” ' 

Doubts were suggested before their Lordships whether this 
direction of the Commissioner was an act of the Government at 
all, but there is no doubt that the Government approved and 
acted upon it, because thenceforward payments were, in fact, 
made upon the five years’ footing. Their Lordships must, they 
think, treat the matter as though the substitution of the fixed 
annual sum for the percentage payments was an act of the 
Government. The question, however, still remains whether 
such act was within the Government’s power. 


In the year 1900 the plaintiff made an application to 
Government in the following circumstances:—The Survey 
Settlement was first made applicable to Malwan in the year 
1882-83, and to Devgad in the year 1892-93. The result in ` 
each case was an increase in the Government assessment. The 
plaintiff, on the 7th March, 1900, applied to the Collector Saheb 
Bahadur of the Ratnagiri District, claiming to be paid his 
percentage on the larger assessments, having for the first time 
ascertained that he was being paid an insufficient sum. Incredi- 
ble though it may seem, it was not until the end of the year 
1913 that the Government made reply to this application. By 
Government resolution, No. 11396, dated the 16th December, 


. 
LXVI] THE MADRAS LAW JOURNAL REPORTS. 617 


1913, it was decided that as regards Malwan the sum should be 
calculated on the Survey Settlement. As regards Devgad, 
the application was not granted. From this it would appear 
that Government revised the fixed sum in relation to Malwan 
because it should originally have been calculated in relation to 
the new assessment, and this had not been done. They declined 
to revise the fixed sum in relation to Devgad because the 
increase in the assessment had taken place subsequently to the 
fixing of the permanent sum. This was a refusal by the 
Government to admit any right in the plaintiff toa variable 
annual sum. 

In 1916 the plaintiff filed a suit against the Secretary of 
State for India in Council claiming that in regard to Devgad 
he was entitled to his percentage on the assessment from time 
to time, but this suit was dismigsed on technical grounds, viz., 
that it was not maintainable without a certificate under the 
Pensions Act, 1871 (Acts of the Government of India, XXIII 
of 1871). 

Meanwhile (1914-15) the revision survey was made appli- 
cable to Malwan, and resulted in an increased Government 
assessment. An application by the plaintiff for a corresponding 
increase in payment resulted in his obtaining the necessary cer- 
tificate under the Pensions Act, 1871, which enabled him to file 
the present suit in 1923, against the Secretary of State for 
India in Council. The plaintiff claimed in that suit a declaration 
of his rights, and payment of a sum calculated upon the footing 
that he was entitled to receive a percentage of the amount of 
the Government assessment for the time being. 

The defendant raised three defences, viz.: (1) that the suit 
was barred under the Limitation Act;*(2) that the plaintiff was 
not entitled to more than what would be payable in accordance 
with the Exhibit D. 35; and (3) acquiescence by the plaintiff. 

The District Judge decided in favour of the plaintiff on 
limitation and acquiescence; but he dismissed the suit upon the 
ground that the Government by their resolution of the 16th 
December, 1913, had accepted the decision of the Commissioner 
contained in Exhibit D. 35 and had “acted under an express 
authority conferred upon them by rules under a statute”. 
The rules in question are certain rules made under two Bombay 
Acts, viz., Act XI of 1852 and Act VII of 1863. They will be 
considered by their Lordships later. 
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On appeal to the High, Court at Bombay, that Court 
reversed the decree of the Lower Court and decreed the plaintiffs 
claim with costs in both Courts, the amount decreed to carry 
interest at 6 per cent. per annum from date of suit till realisa- 
tion. 


Both the learned Judges in the High Courts decided against 
the plea of limitation. The plea of acquiescence does not 
appear to have been pressed in the High Court any more than 
it was pressed before their Lordships’ Board. 


Baker, J. thought that under the terms of the sanad the 
percentage was payable on the Government assessment as it 
varied from time to time, and that the Bombay Act VII of 
1863, under or by virtue of which the Government claimed to 
have the power to substitute and to have substituted a fixed 
invariable sum, had upon its true construction no application 
to the case, inasmuch as the Act dealt only with payments to be 
made by the subject to Government and had no reference to 
payments to be made by Government to the subject. He also 
held that the rules made under the Act, while authorising the 
reduction of the percentage, did not authorise the substitution 
of a fixed annual sum. 


Nanavati, J. took the same view as to the inapplicability of 
Act VII of 1863 and the construction of the sanad. He further 
held that Exhibit D. 35, substituting a fixed annual sum, was 
not authorised by the Government resolution No. 6260, which 
only authorised the reduction of the percentage by 5} annas 
per rupee; and that no subsequent ratification or approval by 
the Government could avail the defendant who had based his 
case on the resolution alone. 


The defendant has appealed to His Majesty in Council and 
has sought to argue his case primarily on different grounds. He 
contended that irrespective of the provisions of Act VII of 1863 
and the rules thereunder, the Government were entitled to 
dispense with the services of the hereditary officers, that with 
the cesser of the services the right to any payment ceased, that 
therefore, the Government were not compellable to make any 
payment to the plaintiff, that any payments to him were ex 
gratia payments,-and that accordingly he had no cause of 
action. In their Lordships’ opinion, the defendant ought not to 
be allowed to raise this defence at this stage. It is not raised 
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in the written statement, nor was it apparently urged or consi- 
dered in any of the Courts below. There is no trace of it in 
any of the judgments, and indeed, in answer to an interrogatory 
framed in these terms, “State under what law according to your 
contention the Commissioner got the power to make (or issue) 
the Tharav (decision or resolution), Exhibit 35,” the defendant 
made the following statements:— 


“As stated . . . the Government issued Resolution No. 6260, dated the 
16th September, 1887, and it was issued according to the rules made under 
sub-clause (3) of clause 3 of Section 2 of Act VII of 1863 and in accordance 
therewith the Commissioner by Exhibit 35, decided that the non-service 
settlement should be made applicable and that the amount to be paid on 
the basis of (the average of) five years should be fixed.” 


Whatever may be the merits or demerits of the new plea 
advanced before the Board (and as to these their Lordships are 
not in a position to express any opinion), it would not, they 
think, be right to admit it against the plaintiff at this stage; and 
their Lordships accordingly have excluded it from consideration 
upon this appeal. 

It remains to consider the other points which were argued 
before their Lordships’ Board. 


Their Lordships are in agreement with the views which 
prevailed in the High Court as to the percentage rights con- 
ferred under or by virtue of the sanad, viz., that the percentage 
thereunder must be calculated by reference to the Government 
assessment for the time being; in other words, that the amount 
payable was liable to variation with a change in the assessment. 
It follows that tne reduced percentage (lyy instead of 2) 
must still be calculated upon the assessment for the time being 
in force, unless the act of the Government in substituting a 
fixed annual sum was within their powers, and is binding upon 
the plaintiff. This question (which is the second point of 
defence referred to above), their Lordships now proceed to 
consider. 


For this purpose their Lordships will assume (without 
deciding) that the Act VII of 1863 does apply, notwithstanding 
the reasons for the contrary view stated in the High Court 
judgments. It is, however, still essential for the defendant’s 
case to show that the rules made under the Act apply to the 
present case, for the defence and justification of the Govern- 
ment are that the substitution of the fixed sum was an executive 
act which the joint effect of the Act and rules gave them power 
to do. ; 
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The main object of the Act is to provide for the summary 
settlement of claims to exemption from the payment of Govern- 
ment land-revenue. (Qf that, there can be little doubt. But 
some of its provisions are framed in language capable of cover- 
ing a wider range. In particular, section 2, clause 3 (3) 
provides as follows :— 

“Lands held for service shall be resumable or continuable see such 


general rules as Government may think proper from time to time to lay 
down.” 


By section 32 it is provided that , 


“(B) the word ‘lands’ shall, for the purposes of this Act, be understood 
to include villages, portions of villages, shares of the revenues thereof, and 
landed estate of every description.” 


The effect of including this artificial meaning is that 
section 2, clause 3 (3) enacts that not only lands held for 
service but also shares of revenues held for service are resum- 
able or continuable under such general tules as Government 
may think proper from time to time to lay down. 


In the present case the Government, in order to succeed, 
must be able to point to some rule, made under the Act, provid- 
ing for the resumption or continuance of shares of revenues 
held for service. This they cannot do; for the only rules under 
which they claim to have acted are certain rules made in 1878 
(Exhibit D. 64) which only relate to what are called in the rules 
“lands held for service,” and “service lands”. There is nothing 
in the rules to extend the meaning of these words; and apart 
from some legislative enactment, it is not permissible to read 
into the rules the artificial definition which is contained in the 
Act. Indeed, the impossibility is emphasised in the present 
case by the fact that the rules are expressed to be made also 
under the Act XI of 1852, hich contains no such artificial 
definition. An Act of much later date (No. 1 of 1904) 
provides by Section 20 that 


“Where by any Bombay Act a power to issue any... rule... is 
conferred, then expressions used inthe . . . rule . . . if it is made after 
the commencement of this Act, shall, unless there is anything repugnant in 
the subject or context, have the same respective meanings as in the Act 


conferring the power.” 
The corresponding Act, however, which was in force in 
1878, was No. 10 of 1866, and it contained no similar provision. 


It follows therefore that the rules put forward by the 
defendant as establishing the existence in the Government of 
a power to substitute a fixed annual sum for a percentage on a 
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variable amount, were incompetent for that purpose, because 
they had no application to shares of revenues held for service. 


Their Lordships prefer to base their views upon this part 
of the case, upon the inapplicability of the rules rather than 
upon the considerations which influenced the respective learned 
Judges in the High Court. 


There remains for consideration the question of limitation. 
The defendant by his pleading; as well as here and in India, 
relied upon articles 14 and 131 of the Limitation Act. Art. 14 
has, their Lordships think, clearly no application, for the 
plaintiff is not seeking to set aside any act or order. Nor does 
article 131 bar the plaintiff’s suit, because in the view of their 
Lordships there was no refusal within the meaning of that 
article before, at the earliest, 1913, and the present suit was 
instituted well within the period of twelve years from that year. 
Before their Lordships’ Board the defendant argued that the 
case fell within article 120. Their Lordships, however, feel no 
doubt, that the appropriate article is article 131 and that this 
suit has been instituted within the requisite period of time. 


Their Lordships desire to make two further observations. 
The first is that the decree of the High Court cannot stand in 
its present form. Under section 6 of the Pensions Act, 1871, it 
is not open to the plaintiff to obtain an order for payment. He 
can, however, obtain a declaration of his rights. The second 
is this, that this case only decides the rights and obligations of 
this plaintiff and the Government. It decides no question as 
between the Government and any other person. As between 
them, for instance, it may be open tœ the Government to raise 
the defence which their Lordships have declined to consider 
upon the hearing of the present appeal. 


In the result this appeal fails; but in view of S, 6 of the 
Pensions Act the case must be remitted to the High Court in 
order that the decree may be amended by confining it (apart 
trom costs) to a declaration of the plaintiffs rights as prayed 
in the plaint; but in calculating any sum to which the plaintiff 
may be entitled, the calculation (if not already made) must be 
made at the rateof Re. 1 annas 5 (instead of Rs. 2) per cent. 
per annum. The appellant must pay the i PORIRUES costs of 
this appeal. 
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Their Lordships will humbly advise 
accordingly. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for’respondent: T. L. Wilson & Co. 

K.LJ.R. Appeal rejected. 


His Majesty. 


ened 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTICE VENKATASUBBA Rao. 


Neti Venkata Somayajulu Garu .. Appellani* (Plaintif) 
v. 
Adusumilli Venkanna .. Respondent (Defendant). 


Judgmeni—Parties by consent praying for a judgment in terms of an 
agreement arrived on incomplete evidence—If extra cursum curiae— 
Whether appeal lies—Consiruction of documeni—How far special agree- 
meni would affect appealadslity. : 


Wherein a suit by a plaintiff claiming easement of necessity in respect 
of certain lands, after the plaintiff was examined-in-chief and some docu- 
ments were filed, the parties requested the Court to give a decision onthe 
evidence already on the record and intimated that they proposed to adduce 
no further evidence and filed a joint statement in Telugu to the effect “At 
the request of the defendant herein, the Court personally inspected the suit 
plot on 5th February, 1928. Both the parties by consent pray that the Court 
may be pleased to consider the evidence already on the record and the docu- 
ments filed so far and give a final, decisive adjudication between the parties, 
without there being any necessity for examining further witnesses and so on. 
Both the parties further agree to be bound by the decision and to act 
according to it by giving full effect thereto. We therefore pray that the 
Court may make an order accordingly,” and the Court gave judgment on 
it accordingly, on the question whether on a proper construction of the 
document, the judgment so pronounced was extra cursum curiae and hence 
no appeal would lie against it. i 


Held, that although the proceeding was not extra cursum curiae, the 
right of appeal would nevertheless be barred by reason of the special agree- 
ment in the case, 


A mere deviation from the ordinary ptocedure does not necessarily, 
however, render a proceeding «ira cursum curiose. “Departures from ordi- 
nary practice by consent are of every day occurrence; but unless there is an 
attempt to give the Court a jurisdiction which it did not possess, or something 
occurs which is such a violent strain upon its procedure that it puts it entirely 
out of its course, such departures have never been held to deprive either of 
the parties of the right of appeal”: Pisani v. Attorney-General for 
Gibraltar, (1874) L.R. 5 P. C. 516. 


If, on the other hand, it is not extra cursum curiae unless there is a clear 
waiver of the right, the right of appeal will not be lost; in that case, the person 
who contends that no appeal will lie, must clearly show that the right has, 
either expressly or by necessary implication, been given up. In the present 
instance, the parties abridged the trial by seeking a decision on incomplete 
evidence, and this being no more than some deviation from the ordinary 
procedure, the judgment was not extra cursum curiae. But on a proper 





*S, A. No. 107 of 1930. 16th February, 1934. 
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construction of the document, the right of appeal though has not been waived 
by express words, the irresistible conclusion is that there was an intention to 
give up the right. 


‘Appeal against the decree of the Court of the Subordinate 
‘Judge of Rajahmundry in A. S. No. 23 of 1929 (A. S. 
No. 109 of 1928 on the file of the District Court of East 
Godavari) preferred against the decree of the Court of 
the District Munsif of Rajahmundry in O. S. No. 612 
of 1926. 

G. Lakshmanna and G. Chandrasekhara Sastri for appellant. 

A. Lakshmayya for respondent. ` 

The Court delivered the following 


JupcmMsent.—This appeal raises an important question and 
has been fully argued by the counsel on both sides. The facts 
may be briefly stated. In the suit the plaintiff claimed an 
easement of necessity in respect of certain lands. At the 
defendant’s request, the District Munsif made a local inspection 
of the site. Then, after the plaintif was examined-in-chief and 
some documents were filed, the parties requested the Court to 
give a decision on the evidence already on the record and 
intimated that they proposed to adduce no further evidence. A 
joint statement to that effect was filed and the decision in the 
case really turns upon the proper construction of that document. 
To resume the story, the Munsif gave his decision partly in 
favour of the plaintiff and partly against him. The plaintiff, 
dissatisfied with that judgment, appealed to the Subordinate 
Judge. He held that by reason of the joint statement to which 
I have referred, the plaintiff was debarred from filing the 
appeal. The plaintiff, whose appeal has thus been dismissed, 
questions the correctness of that view. 


The proper test to apply is, whether the judgment in 
regard to which the question arises, has been pronounced extra 
cursum curiae; if so, it is in the nature of an arbiter’s award 
and as a general rule at least, no appeal from it will lie. This 
position is well illustrated by Burgess v. Morton!. The rules 
which govern the procedure on the Common Law side of the 
High Court of Justice do not contemplate or permit the use of 
a special case, except for the purpose of obtaining the decision 
of questions of law arising upon facts which are admitted. But 
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what happened there was, that the parties agreed to withdraw 
the case from trial and to state a special case for the purpose 
of trying a question of fact. It was held that the proceedings 
were not in the ordinary course of law but extra cursum curiae 
and that the decision should therefore be regarded as a consent 
order, from which no appeal will lie. 

A mere deviation from the ordinary procedure does not 
necessarily, however, render a proceeding extra cursum curiae. 
As observed by the Judicial Committee in Pisani v. Attorney- 
General for Gibraltari: | 


“Departures from ordinary practice by consent are of every day occur- 
rence; but unless there is an attempt to give the Court a jurisdiction which it 
does not posséss, or something occurs which is such a violent strain upon 
its procedure that it puta it entirely out of its course, such departures have 
never been held to deprive either of the parties of the right of appeal” 


Of the Indian cases cited at the Bar, the two most useful 
are Sankaranarayana v. Ramaswamiah? and Baliabh Das v. 
Sri Kishen?; the other cases, Chinna Venkatasami Naicken v. 
Venkaiasami Naickens, Shahsadi Begam, v. Muhammad Ibra- 
him}, Sita Ram v. Piart Lals and Sri Sri Sri Ramachandra 
Deo Garu v. Chaitana Saku? do not throw much light on the 
question. 

The result, however, of the cases, is, that if the proceeding 
is extra cursum curiae, the decision is in the nature of a consent 
order and generally the right of appeal is barred. If, on the 
other hand, it isnot exfracursum curiae, unless there is a clear 
waiver of the right, the right of appeal will not be lost; in that 
case, the person who contends that no appeal will lie must 
clearly show that the right has, either expressly or by necessary 
implication, been givenup. In the present instance, the parties 
abridged the trial by seekimg a decision on incomplete evidence, 
and this being no more than some deviation from the ordinary 
procedure, the judgment was not extra cursum curiae. Then 


- the question really is, whether on a true construction of the 


document, the right of appeal has clearly and unequivocally 
been waived. With these observations, let me now turn to the 
document. 

« At the request of the defendant herein, this Court per- 
sonally inspected the suit plot on Sth February, 1928. Both 
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the parties by consent pray that the Court may be pleased to 
consider the evidence already on the record and the documents 
filed so far and give a final, decisive adjudication between the 
parties, without there being any necessity forexamining further 
witnesses and so on. Both the parties further agree to be bound 
hy the decision and to act according to it by giving full effect 
thereto. We therefore pray that the Court may make an order 
accordingly.” 

There are, of course, no express words that the parties 
waive their right of appeal; but the conclusion is irresistible 
that their intention was to give up that right. There are two 
expressions in the Telugu original, which in my opinion clinch 
the matter. The first is, “parishkaram”’ used in connection 
with the final decision to be given and the second “amool 
zarupu,” an expression often used in the sense of executing an 
order. I am therefore satisfied that, although the proceeding 
was not extra cursuin curiae, the right of appeal is nevertheless 
barred by reason of the special agreement. 

The second appeal therefore fails and is dismissed with 
costs. 

K. C. i Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Vera Ramesam, Ki., Officiating 
Chief Justice AND MR. JUSTICE VENKATASUBBA RAO. 


V. Kothandapani Chetti .. Appellani® (Plaintif) 
v. 
K. C. Sreemanavedan Raja alias Valia 
Kunhi Thampuran and others .« Respondents (Defend- 
ants and Nil). 


Partnership—Swtt for dissolution—Limitation for—Contract Act (IX 
of 1872), S. 253 (10)—Death of partner—Effect of—Clause fixiny the term 
of partnership at 60 years and clause preventing introduction of strangers 
into the partnership, sf a “ contract to the contrary”"—Linutation Act (IX 
of 1908), Arts. 106 and 116—Swit for takıng accounts of dissolved partner- 
ship, not one “ for compensation for breach of contract”. 

In a suit brought in 1925 for dissolution and for taking the accounts of 
a partnership, of which one of the partners had died in 1920, 

Held, that the suit was barred by limitation under Art. 106 of the 
Limitation Act. 

(G) Under S. 253 of the Contract Act, the partnership had become 
dissolved by the death of the partner in 1920 and the prayer for declaring the 
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partnership dissolved was incorrect and unnecessary; though the assignment 
in 1919 by one of the partners of his interest in the partnership property 
conferred on the plaintiff a right to sue for dissolution, the suit, brought as 
it was, after the death of one of the partners and the dissolution by operation 
of law, was in substance one for taking the accounts of a dissolved partner- 
ship falling within Art. 106 of the Limitation Act and not one for dissolution. 


(#4) The clause in the articles fixing the term of the partnership at 
60 years or the clause (No. 21) providing that the interests of the partners 
shall be “ assignable only among themselves or their legal heirs” did not 
constitute a “contract to the contrary” within the meaning of S. 253 of the 
Contract Act and did not prevent dissolution of the partnership on the death 
of a partner. 


Per Venkatasubba Rao, J.— Assuming that the articles contained a 
“contract to the contrary™ to the effect that the partnership was to be 
continued for the full term by the heirs of the deceased partner, it is not a 
contract which the Court will enforce. And the heirs having, in this case, 
declined to continue as partners, the parinership was dissolved on the death 
of the partner. 


Downs v. Collins, (1848) 6 Hare 418: 67 E. R. 1228 and Lancaster v. 
Allsup, (1887) 57 L. T. 53, referred te. 


(itt) A suit for taking the accounts of a dissolved partnership cannot be 
deemed to bea suil “for compensation for breach of a contract” and is 
not, therefore, governed by Art. 116. 

Vatravan Asari v. Ponnayya, (1898) I. L. R. 22 Mad. 14:8 M. L. J. 151 
and Anny v. Somasundara, (1930) LL.R. 54 Mad.654: 62 MLJ. 45, relied 
on. 


Appeal against the decree of the District Court of South 
Malabar in A. S. No. 292 of 1927 preferred against the decree 
of the Court of the Additional Subordindte Judge of South 
Malabar at Calicut in O. S. No. 40 of 1925. 

T. M. Krishnaswami Aiyar and K. V. Ramachandra Aiyar 
for appellant. 

K. S. Champakesa Aiyangar, S. Rangaraja Aiyangar and 
K. Kutitkrishna Menon for respondents. 

The Court delivered the following 

Jupements. The Og. Chief Justice.—This Second Appeal 
arises out of a suit brought by one Kothandapani Chetty for 
directing accounts to be taken of a partnership entered into 
between the plaintiff and the West Coast Company, the partners 
of which are the Ist defendant and the husband of the 2nd 
defendant. The partnership related to the working of timber in 
certain forests. The date of the partnership is 8th December, 
1918. The husband of the 2nd defendant Srinivasaraghava- 
charya died in April, 1920. The present suit was filed on 14th 
July, 1925, against the 1st defendant, one of the original part- 
ners, defendants 2 to 5, the legal representatives of the deceased 
Srinivasaraghavacharya, and the 6th and 7th defendants, 
vendees of the leasehold property from the Ist defendant and 
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Srinivasaraghavacharya. 26 issues were framed in the case, 
but all the issues were not tried. The suit was disposed of 
with reference to the findings of the Subordinate Judge on 
issues 7, 8, 10, 12 and 18 only. Issues 7 and 8 relate to the 
question whether the partnership was dissolved prior to suit. 
Issue 10 raises the question of the amount contributed by the 
plaintiff to the partnership. Issue 12 raises the question 
whether the suit is barred by limitation. Issue 18 relates to the 
question whether the defendants are liable to account to the 
plaintiff for his share in the plaint-mentioned property. On 
these issues the Subordinate Judge found that the suit is barred 
by limitation on the ground that the suit is one for taking the 
accounts of a dissolved partnership and therefore is governed 
by Art. 106 and not by Art. 120 of the Limitation Act as it 
would have been if it was ‘really a suit for dissolving a partner- 
ship. There was an appeal and the District Judge of South 
Malabar held that the Subordinate Judge rightly dismissed the 
suit on the ground that it was barred under Art. 106. The 
plaintiff files this Second Appeal. 


In second appeal Mr. T. M. Krishnaswami Aiyar, the 
learned Advocate for the appellant, put forward three conten- 
tions: first, that the suit was based on certain fraudulent acts 
of the 1st defendant and Srinivasaraghavacharya and that 
these fraudulent acts of the partners gave the plaintiff a right 
to seek dissolution of the partnership within six years from the 
date the cause of action arose. One of the fraudulent acts 
mentioned in the plaint is the sale of the leasehold property, in 
which the timber forest was situate, by sale deed dated 14th 
July, 1919, Plaintiff contends that tke suit, which was filed on 
14th July, 1925, i.e., within 6 years from the sale, is therefore 
within time. He also contends that the right to sue for an 
account within six years was not cut down by the death of 
Srinivasaraghavacharya. The obvious reply to this contention 
is that we have to look at the real nature of the suit that is 
filed in Court in determining whether a particular Article of 
the Limitation Act is applicable. When Srinivasaraghava- 
charya died in 1920, under S. 253 of the Indian Contract Act 
the partnership was dissolved by his death, subject to the 
argument to be noticed under the second heading. If the 
partnership was dissolved in April, 1920, there was no undis- 
solved partnership, for the dissolution of which the plaintiff 
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had to file a suit. The partnership was dissolved by operation 
of law, and if the plaintif wants to recover any amount on the 
taking of the accounts of the partnership, the suit is really for 
taking the accounts of a dissolved partnership. The first prayer 
in the plaint, namely, “dissolving the partnership between the 
plaintiff on the one hand and the Ist defendant and the said 
Srinivasaraghavacharya on the other,” is a prayer which was 
neither necessary nor a relief to which he was entitled. The 
suit is really only for the taking of the accounts of a dissolved 
partnership, and by adding a redundant prayer he cannot 
convert the real nature of his suit, which is one for taking the 
accounts of a dissolved partnership, into one for dissolving a 
partnership. Mr. Krishnaswami Aiyar argues that even if the 
partnership had been dissolved by the death of Srinivasa- 
raghavacharya, on account of the fraudulent act of selling the 
leasehold property in July, 1919, he was entitled to the relief of 
dissolving the partnership as and from July, 1919. He is not 
satisfied with the dissolution of the partnership in April, 1920, 
by the death of Srinivasaraghavacharya and he wants the dis- 
solution as and from July, 1919, and for this purpose he argues 
that he can ask for dissolution of partnership. I do not think 
that this contention is well founded. A suit for dissolution of 
partnership is always for dissolution as and from the date of 
judgment or at the earliest from the date of the plaint. If 
instead of asking for dissolution earlier, the plaintiff waits for 
some time and then brings a suit, the relief to which he is 
entitled is only from the date of the suit or judgment. Vide 
Daniel’s Chancery Practice, Vol. II, p. 1301. It is true that 
there may be cases in which the Court may declare that the 
partnership is dissolved ftom a fixed date; but that only applies 
to cases where it is possible to say that the partnership was 
dissolved as and from a fixed date by operation of law, though 
it may not have been known to the parties at the time the suit 
was filed, such as a case of the death of a partner or bank- 
ruptcy. in English law and similar circumstances. But where a 
party seeks the aid of a Court in dissolving the partnership, 
that principle does not apply, and the observation of James, 
E.J. in Lyon v. Tweddelli must only be construed to mean that 
sometimes Courts may dissolve a partnership earlier than the 
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judgment, i.e., from the date of the issue of writ of summons 
or at the earliest from the date of the plaint. Mr. Krishna- 
swami Aiyar’s argument on the first poitt must therefore be 
disallowed. : 

The second point argued by him is that the partnership 
was not dissolved by the death of Srinivasaraghavacharya in 
April, 1920, because there is a contract to the contrary in the 
articles of the partnership. It is not contended before us that 
a contract to the contrary should be inferred from the subse- 
quent conduct of the parties and therefore we bave not got to 
consider that aspect of the case and certain Calcutta decisions 
which might be relevant if such a contention were put forward. 
Ex. A is the deed of partnership. The two relevant clauses 
contained in it are clauses 8 ang 21. Clause 8 says: 

“This partnership is in force for the whole period of the lease of sixty 
years between ‘A’ and ‘B’.” 

Clause 21 runs thus: 

“The interests of ‘A’ or ‘B’ in this partnership deed are assignable only 
among themselves or to their legal heirs.” 

As we read clause 8, it only means that a termis fixed for 
the partnership. It is true that the term is very long and the 
parties could not have contemplated they would be living so 
long as 60 years from the date of the partnership. All the 
game wherever a term is fixed in a partnership deed, it only 
means that a certain period is fixed and it is not permissible 
for the Court to infer merely from the term a contract to the 
contrary within the meaning of S. 253 ofthe Contract Act. 
Lindley in his Principles of Partnership, p. 703, observes: 

“Death is a contingency which all persons entering into partnership 
know may unexpectedly put an end to it. If, therefore, they do not expressly 
guard against this risk, they may reasonably be treated as contented to 


incur it: and if death should unexpectedly happen, no return of premium not 
expressly provided for can be demanded.” 


Section 253 (10) provides that a partnership, whether 
entered into for a fixed term or not, is dissolved by the death 
of one of the partners and there is no provision, express or 
necessarily or reasonably implied in the terms of the deed of 
partnership, that the partnership should be continued. After 
the death of one of the partners the partnership would be 
put an end to. In this case beyond stating that the partnership 
is to continue for 60 years, we do not find any attempt was 
made to make any extra provision for this purpose in Cl. 8. 
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Therefore Cl. 8 does not help the parties. Coming to Cl. 21, 
we think it is of less help to the appellant. The object of this 
clause is to prevent the parties from introducing outsiders into 
the partnership. They contemplated the possibility of one of the 
partners dying and his interest devolving upon his heir. That 
the interest of a deceased partner should descend to his heir is 
a thing which happens by operation of law and which the parties 
cannot prevent. All that the parties say in Cl. 21 in effect is 
that, apart from death they should not, by act of parties, allow 
outsiders to be concerned with the partnership. The devolution 
of the interest of one partner to his heir is a thing which has 
necessarily to be submitted to by the parties: but the clause does 
not say that after such devolution the heir should be allowed 
the option to continue in the. partnership if he chooses to, 
There is no reference, either express or implied, by which it 
may be inferred that the parties contemplated that the heir or 
heirs of dying partners should continue with the surviving 
partners and carry on the business of the partnership. It is 
unnecessary to discuss the several English and Indian cases 
cited before us in which the question is raised whether, if such 
a provision is made, it is an imperative provision or gives only 
an option to the heir and what legal consequences flow from 
such a clause such as Lancaster v. Allsupl, cited by me in 
Sayyed Abdul Hawk v. Tumuluri Vaikuniam3 and other 
English cases tending in the same direction. I am therefore 
of opinion that this contention does not help the appellant. 


We now come to the third contention pressed by Mr. 
Krishnaswami Aiyar, namely, that in this case the deed of part- 
nership is registered and therefore Art. 116 and not Art. 106 
applies. It is true that there are some cases in which a liberal 
interpretation is given to Art. 116 and in the case of claims 
arising out of contracts contained in registered instruments, 
Art. 116 was held to apply, though it may be perhaps said 
that strictly they may not be cases of compensation for breach 
of the terms of a contract in writing registered. But when 
the cases are carefully examined, I think they are dis- 
tinguishable. One of the earliest cases is a decision in 
Ranga Reddi v. Chinna Reddi3, a decision of Muthuswami 











1, (1887) 57 L.T. 53. ` 2. (1926) 52 M.L.J. 318. 
3. (1891) I. L. R. 14 Mad. 465: 1 M. L. J. 482. 
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Ayyar and Shephard, JJ. In that case there was a clause in 
the registered deed of partnership that if losses were incurred, 
each party should bear the loss in proportion to his share. The 
plaintiff alleged that loss had been incurred in the business 
and sued to recover his share of the loss. The learned Judges 
held that by reason of this clause Art. 116 was applicable. In 
answer to the argument that where there are specific articles 
only the special article should be applied and not Art. 116, they 
point out that, where there is a registered instrument, Art. 116 
displaces certain other specific articles which in the case of an 
oral or unregistered contract might be applicable. Another 
case in which the point arose in respect of a partnership is the 
decision in Vairavan Asari v. Ponnayyal. One of the Judges, 
Shephard, J., was also a pa to the former judgment, in 
Ranga Reddi v. Chinna Redd18.°In that case, the suit was merely 
for taking the accounts of the partnership, and the suit was not 
based upon any particular clause in the deed of partnership. 
The learned Judges held that, in spite of the liberal interpreta- 
tion given to Art. 116, some limit must be placed to such liberal 
interpretation and that, where the suit is merely for taking the 
accounts of a partnership, Art. 116 is not applicable and 
Art. 106 is the only article applicable. It was strenuously 
contended by Mr. Krishnaswami Aiyar that in all partnerships 
there is an implied term that at the end of the business the 
partnership property should be sold, accounts taken and after 
paying the debts, the net proceeds should be distributed between 
the parties according to their shares. No doubt such a principle 
is implied in every partnership transaction and the rights of 
parties in the end should be regulated on such principle. Where 
one party files a suit for taking th® accounts, the other party 
has got to submit to such a suit on account of such principle. 
But all this does not make the suit for taking the accounts a 
suit for compensation for breach of contract in writing. It is 
very difficult to say in such a case that any one of the parties 
has broken any particular term of thecontract. Even if some 
specific breaches of some clauses in the deed are alleged, in the 
main the suit is one for taking the accounts. In the course of 
taking such accounts, results of breaches made by particular 
partners may have to be considered ; but the main characteristic 


—— 





1. (1898) I. L. R. 22 Mad. 14:8 M. L. J. 151. 
2. (1891) L L. R. 14 Mad. 4565; 1 M. L. J. 482. 
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of the suit is not altered. In this second appeal it is true that 
charges are made against defendants that they are guilty of 
breach of certain obligations under which they were according 
to some of the clauses in the deed of partnership; but the main 
prayer in the suit is that accounts should be taken of the 
partnership transactions. The principle of Vairavan Asari v. 
Ponnayyal was followed in later decisions. In some of. the 
cases arising out of contracts of agency where the conflict was 
between the application of Art. 89 and Art. 115, there being no 
discussion about Art. 116, the cases would not be of help to us 
in the present appeal. In Hafezuddin Mandal v. Jadu Nath 
Saha?, where it was observed by Maclean, C. J., that suits for 
accounts against an agent may not be aptly described as suits for 
compensation for breach of a contract in writing registered, 
the case finally turned on the application of Art. 132, because 
under the contract there was a charge on the defendant’s pro- 
perty and therefore that decision again may not be of much use 
to us now. However there is one decision which certainly is in 
favour of the appellant, namely, the decision in Bhagirath v. 
Prem Chand3, where Art. 116 was applied to a suit for accounts 
against the agent, the instrument being registered. But in the 
face of the decision in Vatravan Asari v. Ponnayyal of this 
Court, which has not been to this date dissented from, and a 
subsequent decision of this Court which I am about to mention, 
we are unable to agree with that decision. The decision in 
Jogesh Chandra alias Dhalu Ghose v. Benode Lal Roy4 is 
distinguishable on the ground that there was a specific stipula- 
tion in the contract that the agent should render account 
annually. The decision of the Privy Council in Tricomdas 
Cooverjt Bhoja v. Gopintih Jiu Thakur is not of direct help 
to us because it is a case of rent. Finally we come to the decision 
of this Court (Reilly and Anantakrishna Aiyar, JJ.) in Anny 
v. Somasundaras. It is true that that case relates to a contract 
of agency; but the decision turned on nothing peculiar to the 
contract of agency but on the nature of a suit for accounts. 
After an exhaustive discussion of the relevant cases, the learned 





1, (1898) I. L. R. 22 Mad. 14 
2 (1908) I. L. R. 35 
3. (1912) 17 G L. 
4. (1909) 14 C, W. 1 
5. (1916) L. R. 44 I. A 65: I. L. R 


32 M. L. J. 357 (P. C). 
6. (1930) I. L. R. 54 Mad. 654: 62 M L. J. 45. 
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Judges were of the opinion that a suit for taking accounts 
between parties is not a suit for compensation for breach of 
contract. And though the discussion turned upon Arts. 89, 115 
and other corresponding articles in the matter of agency, we 
think the principle of that decision applies. In the place of 
Art. 89, we have got Art. 106 in the case of partnership. When 
there is a specific stipulation in the deed of partnership and the 
suit is based on a breach of that stipulation, it may be said that 
the suit falls under Art. 116 as in the case of Ranga Reddi v. 
Chinna Reddil. Generally speaking, in cases where accounts 
are to be taken between the parties the breach of any particular 
stipulation by one of the parties being a subordinate matter 
and the prayer being for the taking of the accounts of the 
partnership, the reasoning of Annu v. Slomasundara® applies 
equally to cases of partnership.s Agreeing with it we think that 
the proper article applicable is Art. 106 and not Art. 116 and 
that the suit has been rightly held to be barred. 

It may be useful to mention that, as in the case of a suit 
for accounts against an agent, so also in the case of accounts as 
between partners the suit may end in a decree against the 
plaintif in favour of the defendant as observed by the Privy 
Council in Hurronath Rat v. Krishna Coomar Bukshis. 

All the contentions urged by the learned Advocate for the 
appellant fail and the Second Appeal is dismissed with costs. 
The Advocates’ fce is to be divided equally between respondents 
2 to 5 on the one hand and respondent 8 on the other, and the 
other costs will be paid to respondents 2 to 5. 


Venkatasubba Rao, J.—Questions of some importance 
have been raised in this second appgal, and I shall deal with 
them shortly. 

The Ist defendant obtained a lease of a forest in 1913. 
The suit partnership was entered into in 1918 for the purpose 
of dealing in timber in that forest. That partnership consisted 
of the plaintiff, the Ist defendant and one Srinivasaraghava- 
charya, deceased, now represented by defendants 2to 5. The 
plaintiff alleges that on 14th July, 1919, the Ist defendant ille- 
gally transferred his leasehold interest in favour of the 6th 
defendant. The suit was filed on 14th July, 1925. 


1. (1891) ILL.R. 14 Mad. 465: 1 M.L.J. 482. 
2. (1930) LL.R. 54 Mad. 654: 62 M.L.J. 45. 
3, (1886) L.R 13 L A. 123: LL.R. 14 Cal. 147 (P.C). 
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The first question that arises is, what is the article of the 
Limitation Act that is applicable? It must be mentioned that 
in April, 1920, Srinivasaraghavacharya died and by his death 
the partnership became tpso facto dissolved. Art. 106 provides 
a period of three years for a suit claiming “an account and a 
share of the profits of a dissolved partnership,” the starting 
point being the date of the dissolution. Itis contended by Mr. 
T. M. Krishnaswami Aiyar, the appellant’s (plaintiff's) learned 
Counsel, that Art. 120 governs the case. He puts his argument 
thus. The alienation by the lst defendant of his interest gave 
the plaintiff the right to claim a dissolution (see S. 254 (3) 
of the Contract Act). That being the plaintiff’s cause of 
action, he could file a suit under Art. 120 within six years from 
the date of the accrual of that right. This argument rests upon 
a fallacy. No doubt the transfer of his interest by the 1st de- 
fendant gave the plaintiff the right to ask the Court to dissolve 
the partnership, but that was an option that the plaintiff had and 
he was not bound to claim a dissolution on that account. In 
the meantime Srinivasaraghavacharya died and the partnership 
became dissolved by operation of law. (See S. 253 (10) of 
the Contract Act.) It would be futile to ask the Court to dis- 
solve a partuership, which has already become dissolved. The 
suit then is in substance for an account and a share of the 
profits of a dissolved partnership. We are not here concerned 
with the question as to what the article is that is applicable in 
respect of a suit to dissolve an existing or a continuing partner- 
ship; nor are we concerned with the kinds of partnership suits 
that are governed by Art. 120. When a partnership, however, 
has already become dissolved as in this case, the provision that 
governs the case is Art. 106. In this connection, I may point 
out that the law makes a distinction between two kinds of 
events: on the happening of the events of one kind, the partner- 
ship becomes automatically dissolved but in the case of the 
events of the other kind, the party must come to Court and 
seek its aid to get a dissolution. (See Daniel’s Chancery 
Practice, Vol. II, pages 1300-1301.) So much for the first 
contention. 


It is next argued that the partnership having been entered 
into for a fixed term of 60 years, there are clauses inthe articles 
which show that the parties intended that it was not to be 
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dissolved in the meantime by the death of any of them. Cl. 8 
which runs thus, 


“This partnership is in force for the whole period of the lease of sixty 
years between ‘A’ and ‘B’,” 


is relied upon. This clause does not help the plaintiff in the 
least. The lease having been taken for 60 years, the same 
period was naturally fixed as the term for which the partnership 
was to subsist. In the face of the express provision contained 
in S. 253 (10) of the Contract Act which says, 


“Partnerships, whether entered into for a fixed term or not, are dissolved 
by the death of any partner,” 


this argument is of noavail. Then Cl. 21, on which reliance is 
placed, is to the following effect: 


“The interests of ‘A’ or ‘B’ in this partnership deed are assignable only 
among themselves or to their legal hetra.” 


This clause does no more than give a preferential right to 
the partners to acquire each other’s shares; this was intended as 
a safeguard against strangers being brought in. The operation 
of S. 253 (10) may be excluded, as the opening words of that 
very section show, by a contract to the contrary. What is 
pleaded here is not of course an express contract; but cana 
contract to the contrary be implied by either necessary or rea- 
sonable inference from the words used? I think not. I need 
not quote the passage from Lindley, to which the learned 
Officiating Chief Justice has referred. I am clearly of the 
opinion, that a contract to continue the partnership in spite of 
the death of a partner, has not been shown. 

Granting that such a contract to the contrary has been 
proved, whatis the result? Can the heirs of the deceased 
Srinivasaraghavacharya be compelled by the Court to continue 
in partnership with the plaintiff? Downs v. Collinsi is an 
instructive case on the point. The articles of partnership 
between two partners contained a covenant that they and 
their respective executors and administrators would continue 
partners for 21 years. It was held ina suit by the executors 
of the deceased partner against the survivor for a dissolution, 
that the provisions for the continuance of the partnership 
“could not be enforced in equity by way of specific performance 


of the partnership contract against the representatives of a 


deceased partner, either by way of relief in a suit in which such 





1. (1848) 6 Hare 418: 67 E.R. 1228, 
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surviving partner was plaintiff, or by way of protection in a 
suit in which he was defendant”. This case was followed by 
Stirling, J. in Lancaster v. Allsupi. By the articles of partner- 
ship it was provided that the parties should become and be 
partners and that the partnership should continue for a term of 
15 years from a certain date. The action was brought by the 
representatives of Thomas Lancaster, deceased, to have the 
affairs of the partnership, in which he had been a partner in 
his lifetime, wound up. For the defendant (the surviving 
partner) it was contended that the words of the clause 
amounted to an absolute covenant by each partner that the 
partnership was to continue for 15 years and that, if any 
partner died, his representative should stand in his place; in 
other words, that it was not a mere enabling provision which 
gave an option to the representatives but was an absolute and 
imperative one. Stirling, J. deals with the argument thus: 

“For the purpose of my decision I will assume that that it isso. Then 
the question is, is that a contract which the Court will enforce against the 
executors?” i 

That question the learned Judge answers in the negative. 
Following Downs v. Collins’ and another case to which I need 
not refer, the learned Judge decided that the death of Thomas 
Lancaster created a dissolution of the partnership and that it 
must be wound up on that footing. He goes on to add, 


“The judgment will contain a provision, as in Downs v. Collsns*, reserv- 
ing to them their right to prosecute any claim which they may have in 
respect of any alleged breach of contract. Except for that, there will be the 
usual partnership judgment, the assets to be realised in chambers.” 

_ The 3rd defendant in his written statement (which in this 
particular has been adopted by the other representatives of the 
deceased) alleges that there was not even a concluded agree- 
ment of partnership with the plaintiff and further pleads that 
in any event there was no covenant for the continuance of the 
concern after the death of any of the partners. The heirs 
of Srinivasaraghavacharya must be therefore taken to have 
declined from the very beginning to continue as partners with 
the plaintiff. Even granting then that the clauses are capable 
of being read as containing a covenant for continuance as con- 
tended for, there can be no doubt that the partnership became 
dissolved on the death of Srinivasaragbavacharya. The suit is 


1. (1887) 57 L.T. 53, 2. (1848) 6 Hare 418: 67 ER 1228. 
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therefore one in respect of a dissolved partnership, and Art. 106, 
as I have said, governs the case. 

Then remains the third and last contention, that the articles 
of partnership having been registered under the Registration 
Act, the article applicable is not Art. 106 but Art. 116. The 
latter article cannot apply unless the suit is “for compensation 
for the breach of a contract in writing registered”. Tricomdas 
v. Gopinathl, so strongly relied upon by the appellant, does not 
seem to help him. In that case their Lordships of the Judicial 
Committee held that, when rent was claimed under a registered 
instrument, Art. 116 and not Art. 110 applied. Their judgment 
appears to have been based on two grounds: first, that the large 
body of decisions, which applied Art. 116 must be followed and 
secondly, that the omission from Art. 116 of the words which 
occur in Art. 115, namely, “and not herein specially provided 
for,” is critical. This decision is no doubt an authority for the 


position, that a suit for rent can properly be described as a suit 


“for compensation for the breach of a contract,” but there is 
nothing in that case to warrant the view that a suit in respect 
of a dissolved partnership is a suit of that description. Nor 
can Taccede to the contention that Rainasabapathy v. Deva- 
sigamony® supports the appellant. That was a suit for the re- 
covery ofa debt due under a personal covenant contained in a 
mortgage deed, and it was held that such a suit was governed by 
Art. 116. In the case of a contract for the payment of a debt, 
what the Court decrees on breach is strictly compensation. 
But a suit for an account ofa dissolved partnership cannot, 
without great violence to the language, be described asa suit 
“for compensation for the breach of a contract”. What are the 
kinds of relief which are granted in such a suit? The partner- 
ship accounts are directed to be taken, the assets to be realised, 
the outstandings to be collected, the properties to be sold and 
the debts to be paid off; the balance, if there be found any, is 
ordered to be divided between the parties; if the concern ends 
inaloss (and that is important), the plaintiff is directed, 
equally with the defendants, to bear his share ofit. The 
construction must not be strained to include cases plainly 
omitted from the natural meaning of the words—that is a 
well-known canon of interpretation. See Maxwell on I nierpre- 
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tation of Statutes, 7th Edn. (1929), p. 59. Several cases deal- 
ing with suits against agents have been cited before us and they 
have been referred to in the judgment just pronounced by the 
learned Officiating-Chief Justice. I do not propose to deal with 
them, but I must remark that such of them (whether they. 
support the appellant or not), as have not recognised the dis- 
tinction pointed out by the Judicial Committee in Tricomdas v. 
Gopinath1 between Art. 115 and Art. 116 cannot be of much 
value. But Annu v. Somasundara’ is not open to this criticism 
and it has been held in that case that a suit for an account 
against an agent cannot be regarded asa suit “for compensation 
for the breach of a contract’. We are here concerned with 
a case of partnership and not with a case of agency; but still 
the analogy is useful. As to direct authority, two cases have 
been cited before us. In Ranga Reddi v. Chinna Redd18 there 
was a partnership deed, which provided for the liability of a 
partner to pay the loss and the suit was brought on an account 
stated, which showed what the actual amount of the loss was. 
It was held that Art. 116 applied. The reason is thus stated : 


“The contract of partnership contains an express stipulation that the 
parties should, according to their shares, pay the loss, and thus the origin 
of the obligation now in suit was a registered contract. The account stated 
had reference to the registered contract and did not constitute in itself an 
independent contract.” 


The second of the cases referred to, namely, Vaan 
Asari v. Ponnayyat, was a suit for an account and share of the 
profits of a partnership. Although the partnership was entered 
into under a registered agreement, it was held that the suit was 
governed by the three-year rule under Art. 106. Shephard, J. 
was a party to both these decisions. In the second case, the 
earlier one was distinguished on the ground that the learned 
Judges were not prepared to say that 
“ the article can be stretched to cover every case in which the plaintiff s 
claim may in its origin be referred to a contractual relation which is 
expressed in a registered instrument.” 

Vatravan Asari v. Ponnayya4 has stood unquestioned from 
1898 and I agree with the conclusion arrived at in that case, 
although, I for my part, would prefer to rest my judgment 
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upon the ground that a suit in respect of a dissolved partner- 
ship is not a suit “for compensation for the breach of a 
contract”. The third contention is also therefore disallowed. 
In the result, the second appeal fails and I agree in the 
order proposed by the learned Officiating Chief Justice. 
S.R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Supreme Court of Canada. ] 


PRESENT :—LorD ATKIN, Lorp RUSSELL oF KILLOWEN, 
Loro MACMILLAN, Lorb WRIGHT AND SIR LANCELOT SANDER- 
SON. 


Clifford B. Reilly ia Appellant* 
v. : 
The King T Respondent. 


Master and servant—Termination of employment—Power to deter- 
mine for ‘couse'—Public ofice—Abolition by statute—Incumbent, if en- 
titled to damages for breach of contract. 


If the terms of appointment of a servant definitely prescribe a term and 
expressly provide for a power to determine “for cause,” any implication of 
a power to dismiss at pleasure is excluded. There is no distinction in this 
respect between a public office and private service. 


If further performance of a contract becomes impossible by legislation 
having that effect the contract is discharged. So where a public office is 
abolished by statute, it would be illegal for the executive to continue the 
incumbent ın that othce and impossible tor him to exercise his othce. So 
far as the rights and obligations rested on contract, further performance of 
the contract having been made impossible by statute, the contract is dis- 
charged, 4e., put an end to, and the holder is not entitled to damages for 
breach of contract. 


Appeal from the Supreme Court of Canada, affirming a 
decision of the Exchequer Court ot Canada, dismissing a 
petition of right by the appellant. 

Redmond Quain, K.C. and J. T. Wilson for appellant. 

Wilfrid Greene, K.C. and W. Stewart Edwards for res- 
pondent. i 

13th December, 1933. Their Lordships’ judgment was 
delivered by 


Lord ATKIN.—This is an appeal from the Supreme Court 
of Canada, which affirmed a decision of Maclean, J. in the 
Exchequer Court of Canada, dismissing a petition of right in 
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PG which the present appellant, Mr. Reilly, was the suppliant. The 
Clifford suppliant’s casc was that, in pursuance of the Pensions Act, he 
B. Reilly bad on August 16, 1928, been appointed a member of the 
Federal Appeal Board for a term of five years; that, in breach 
of contract, he had been dismissed in October, 1930, and he 
Lord claimed damages, There is no dispute as to the facts. By an 
Atkin. Act to Amend the Pensions Act, Ch. 62 of the Statutes of 

Canada, 1923, there was constituted a Board under the title, 
“The Federal Appeal Board,” consisting of not less than three 
nor more than seven members appointed by the Governor-in- 
Council on the recommendation of the Minister of Justice. One 
of the members was to be appointed by the Governor-in-Council 
Chairman of the Board, “and shall hold that office during 
pleasure, and any member may be removed for cause at 
any time by the Governor-in-Cduncil.”’” Of the members first 
appointed to the Board other than the Chairman one-half were 
to be appointed for a term of two years, and the others for a 
term of three years, and they were to be eligible for reappoint- 
ment for such further terms not to exceed five years as the 
Governor-in-Council may deem advisable. The Chairman was 
to be paid a salary of seven thousand dollars a year; the other 
members six thousand, to be paid monthly out of any unappro- 
priated money forming part of the Consolidated Revenue Fund 
of Canada. R.S.C., 1927, c. 157, S. 50. 





v. 
The King. 





The appellant, Mr. Reilly, was in 1923 a practising mem- 
ber of the Bar of Quebec. On August 17, 1923, in pursuance 
of an Order in Council, he was appointed by, Letters Patent 
under the Great Seal of Canada a member of the Federal Appeal 
Board for the term of three years. The appointment was 
extended by Orders in Council of June 4, 1926, and August 18, 
1927, and by an Order in Council of August 16, 1928, was 
extended for a further five years, provided that the appoint- 
ment might be terminated at any time in the event of the 
reduction in the Board’s work to an extent sufficient to permit 
of its performance by fewer Commissioners. This event never 
arose. But on May 30, 1930, the Canadian Legislature passed 
“An Act to Amend the Pension Act,” Statutes of Canada, 1930, 
c. 35. By S.14 of that Act S. 50 of the Pensions Act, as 
amended by subsequent Acts, was repealed, and by S. 9 a 
Pensions Tribunal was constituted, consisting of a Chairman 
and eight other members, with salaries of $7,000 and $6,000 
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respectively, to hold office for ten years, subject only to earlier 
removal for cause. By S. 10 a Pension Appeal Court was 
constituted, consisting of a President and two other members. 
Their tenure was the same as that of tbe members of the 
Pension Tribunal; their salaries were to be respectively $8,000 
and $7,000 a year. Mr. Reilly’s office was thus abolished: 
neither he nor any of the members was appointed to the new 
Tribunal or Court; nor was any compensation paid io any of 
them. In October, 1930, Mr. Reilly was requested to vacate the 
premises he had occupied in pursuance of his office. 


The petition of right is founded on averments that there 
was a contract between the suppliant and the Crown and that 
the contract had been broken. Both Courts in Canada have 
decided that by reason of the statutory abolition of the office 
Mr. Reilly was not entitled to. any remedy, but apparently on 
different grounds. Mr. Justice Maclean concluded that the 
relation between the holder of a public office and the Crown 
was not contractual. There never had been a contract: and 
the foundation of the petition failed. Mr. Justice Orde’s 
judgment in the Supreme Court seems to admit that the relation 
might be at any rate partly contractual; but he holds that any 
such contract must be subject to the necessary term that the 
Crown could dismiss at pleasure. If so, there could have been 
no breach. 


Their Lordships are not prepared to accede to this view of 
the contract, if contract there be. If the terms of the appoint- 
ment definitely prescribe a term- and expressly provide for a 
power to determine “for cause” it appears necessarily to follow 
that any implication of a power to dismiss at pleasure is exclud- 
ed. This appears to follow fromthe reasoning of the Board 
in Gould v. Stuarti. This was not the case of a public office, 
but in this connection the distinction between an office and 
other service is immaterial. The contrary view to that here 
expressed would defeat the security given to numerous servants 
of the Crown in judicial and quasi-judicial and other offices 
throughout the Empire, where one of the terms of their 
appointment has been expressed to be dismissal for cause. 


In this particular case their Lordships do not find it neces- 
sary to express a final opinion on the theory acceptéd in the 
tt tg 


1. (1896) A. C. 575. 


2 
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Exchequer Court that the relations between the Crown and the 
holder of a public office are in no degree constituted by contract. 
They content themselyes with remarking that in some offices at 
least it is difficult to negative some contractual relations, 
whether it be as to salary or terms of employment, on the 
one hand, and duty to serve faithfully and with reasonable care 
and skill on the other. And in this connection it will be im- 
portant to bear in mind that a power to determine a contract at 
will is not inconsistent with the existence of a contract until 
so determined. 


But the present case appears to their Lordships to be deter- 
mined by the elementary proposition that if further performance 
of a contract becomes impossible by legislation having that 
effect the contract is discharged., In the present case the office 
held by the appellant was abolishéd by statute: thenceforward it 
was illegal for the executive to continue him in that office or 
pay him any salary: and impossible for him to exercise his 
office. The jurisdiction of the Federal Appeal Board was gone. 
The position, therefore, seems to be this. So far as the rights 
and obligations of the Crown and the holder of the office rested 
on statute, the office was abolished and there was no statutory 
provision made for holders of the office so abolished. So far 
as the rights and obligations rested on contract, further per- 
formance of the contract had been made by statute impossible, 
and the contract was discharged. It is perhaps unnecessary to 
add that discharged means put an end to and does not mean 
broken. In the result, therefore, the appellant has failed to 
show a breach of contract on which to found damages. 


It was, however, contended that this result is avoided by 
the provisions of the Interpretation Act, R. S. C. 1927, c. 1, 
S. 19: 

“Where any Act or enactment is repealed—then unless the contrary 
intention appears, such repeal or revocation shall not... (c) affect any 
right, privilege, obligation or liability acquired, accrued, accruing or incurred 
under the Act, enactment or regulation so repealed or revoked.” 

The answer is obvious. There was no right acquired under 
the appointment to the office except a right which from the 
inception was subject to be determined by the office being 
abolished by statute. The propositions which establish that 
there was no breach of contract negative any protection under 
this section. 
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Finally, and almost inevitably in such a case, an appeal 
was made to the British North America Act, and it was said 
that legislation abolishing the office without compensation was 
an interference with “property and civil rights”. But, as 
before, if the right was in itself determinable by statute, there 
was no interference with it. 

It would be strange that the Dominion should have power 
to create an office but no power to abolishit except on the 
terms of awarding compensation apparently for the full term of 
the original office. The case on this point may be put in two 
ways. Either the Act of 1930 did not interfere with any civil 
right, or, if it did, its interference was necessarily incident to 
the undoubted power of the Dominion to abolish the old and 
create the new office. For the reasons above given the former 
seems preferable, but either will suffice. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal be dismissed. 


Solicitors for appellant: Blake & Redden. 
Solicitors for respondent: Charles Russell & Co. 
S. R Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :——Lorp BLANESBURGH, LorD MERRIVALE AND 
Sr SIDNEY Row .att. 


The Trustees of the Sir Currimbhoy Ebrahim 


Baronetcy Trust .. Appellanis* 
v. 
The Commissioner of Income-tax, Bombay 
Presidency ; .. Respondent. 


Income-tax Act (XI of 1922), S. 40—Trustees, liabihty of, to be 
assessed to mcome-tas and super-tax. 

Even apart from special provisions in the income-tax Act, 1922, ex- 
preasly enabling trustees to be charged in particular circumstances (as, for 
instance, S. 40 providing for the assessment of trustees of incapacitated or 
non-resident persons), there may be other cases in which trustees in receipt 
of trust income might be chargeable with tax upon such income. 


Williams v. Singer, (1921) 1 A.C. 65, referred to. 


Held, accordingly, that the appellants, who were constituted trustees 
under a special Act, were rightly assessed to income-tax and super-tax in 
respect of the income of the trust property vested in them. 


*P, C. Appeal No. 97 of 1932, 26th February, 1934. 


P.C 
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Lord 
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Semble : For income-tax purposes, the legal ownership or the legal title 
is not the only thing to be considered. 
Judgment of the High Court, Bombay, (33 Bom. L.R. 1549), affirmed. 


Appeal No. 97 of 1932 from a judgment of the High Court, 
Bombay (Beaumont, C.J. and Rangnekar, J.), dated the 18th 
August, 1931, on a reference of a question of law made by the 
Commissioner of Income-tax, Bombay Presidency, under S. 66 
of the Income-tax Act, 1922. 

The facts of the case and the contentions raised sufficiently 
appear from their Lordships’ judgment and that of the High Court 
reported in 33 Bom. L. R. 1549. 

Wilfrid Greene, K. C., Sir Thomas Strangman and S. P. 
Khambatta for appellants —Under the terms of the trust, i.e., the 
Private Act IV of 1913, the income upon which the tax was 
assessed was not the income of the trustees but of the bene- 
ficiary, i.e., the Baronet, In all cases other than those expressly 
provided for in S. 40 of the Income-tax Act, the beneficiaries 
themselves must be taxed: Williams v. Singerl and Raja Bejoy 
Singh v. Commissioner of Income-tax2, 

Dunne, K. C. and Reginald Hills for respondent.—The Indian 
Law does not recognize legal and equitable estates: Webb v. 
Macpherson’. When property is vested in a trustee, it is the 
trustee and not the beneficiary who is the owner of the trust 
property: Indian Trust Act, Ss. 3, 55, 56 and Rant Chhatra 
Kumari Devi v. Prince Mohan Bikram Shah4. The trustees come 
within the term “individual” or “association of individuals” given 
in S. 3 of the Income-tax Act and are thus chargeable with the 
payment of tax: Fry v. Shield’s Trustees’ and Hots Trust v. 
Commissioner of Income-tax8, 

S. 40 of the Act does not necessarily raise an implication that 
apart from the provisions of that section, trustees could never be 
taxed but only the beneficiarfes. 

Greene, K. C. replied. 

26th February, 1934. Their Lordships’ judgment was 
delivered by g 

Sir Sipnzy RowLaATT.—The question in this case, as it 
finally came before the High Court of Judicature at Bombay is 
whether the appellants, who are a body of trustees incorporated 





1. (1921) 1 A. C 65. 
2, (1933) L.R 60 I.A. 196: LL.R. 60 C. 1029: 65 M L.J. 285 (P.C.). 
3. (1903) L.R. 30 I A. 238: LL.R. 31 Cal 57 at 72: 13 ML.J. 389 (P.C). 
~A A931) ER 58 LA. 2797 LL.R. 10 Pat. 851: 61 M.LJ. 78 (PC). 
‘5, (1914) 6 Tax Cas. 583. 6. (1930) LL.R. 11 Lah. 724. 
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byan Act of the Indian Legislature, are liable to be assessed to 
income-tax and super-tax (which in this respect stand upon the 
same footing) in respect of the income of the trust or whether 
as regards the whole or any part of it they are not so liable on 
the ground that they are not beneficially interested. Certain 
complications, arising out of previous practice, which affected 
the case in its earlier stages, were got rid of by arrangement 
and need not now be noticed. The question so propounded 
was answered in the affirmative by the High Court in a 
judgment dated the 18th August, 1931. This is an appeal by 
the trustees, an incorporated body. 

The Act incorporating them (Act No. IV of 1913) is 
described in its title as an Act for settling certain properties 
belonging to Sir Currimbhoy Ebrahim, Baronet, so as to accom- 
pany and support the title and dignity of a Baronet and for 
other purposes connected therewith. By S. 2 of this Act the 
appellants were incorporated as trustees for executing the trusts, 
powers and purposes of the Act and by S.5 certain freehold 
and leasehold hereditaments specified in schedules to the Act 
were vested in the corporation upon trust to permit the Baronet 
for the time being to use and occupy certain parts of the pro- 
perties, rent free, and as to the rest to demise the same subject 
to certain conditions. 


By S. 6 the corporation was to pay out of the income from 
the properties all rates and taxes and sundry other outgoings. 
By S. 7 the corporation was required to form two funds, called 
the Sinking Fund and the Repair Fund, and to carry annually 
thereto respectively, out of the income of the properties, certain 
sums calculated on percentages of capital sums there specified. 
By S. 8 the residue of the income wis to be paid to the Baronet 
for the time being, if of full age, for his own absolute use and 
benefit. S. 29 provided that the actual management of the 
properties including the collection of rents and the carrying out 
of repairs should be in the hands of the Baronet for the time 
being, subject nevertheless to the control and supervision of the 
corporation. 


The present Baronet, the third holder of the title, succeeded 
before the commencement of the financial year (1928-29) to 
which this case relates, being then of full age. Of the total 
income of the trust roughly 75 per cent. was paid to the Baronet, 
about 10 per cent. having been carried to the Sinking Fund and 
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Repair Fund and the remaining 15 per cent. having been 
absorbed by rates, taxes and other outgoings. 

The taxing Act under which the question in this case arises 
is the Indian Income-tax Act, 1922, as subsequently amended. 
By S. 2 of that Act ʻ“assessee” is defined as meaning “a person 
by whom income-tax is payable” and “person” by virtue of the 
General Clauses Act, 1897, S. 3 (39) “includes any company or 
association or body of individuals whether incorporated or not”. 
Chapter I of the Act, containing Ss. 3 and 4, is headed “Charge 
of Income-tax”. S. 3, as amended, is as follows:— 


‘Where any Act of the Indian Legislature enacts that income-tax shall 
be charged for any year at any rate or rates applicable to the total income of 
an assessee, tax at that rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this Act in respect of all 
income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and otper association of individuals.” 


By S. 4 it is provided that*the Act should “apply to all 
income, profits or gains as described or comprised in S. 6.” 

Chapter III of the Act, containing Ss. 6-17, is headed 
«Taxable Income”. S. 6is as follows :— 


“Save as otherwise provided by this Act, the following heads of income, 
profits and gains, shall be chargeable to income-tax in the manner herein- 
after appearing, namely, (f) salaries, (if) interest on securities, (ist) property, 
(iv) business, (v) professional earnings, (vs) other sources.” 


Section 7 deals with “salaries”. Ss. 8 and 9 deal with 
‘interest on securities” and “property,” which are the heads 
with which this case is concerned. These two sections, so far as 
material, are as follows :— 


“S. 8. The tax shall be payable by an assessee under the head ‘interest 
on securities’ in respect of the interest receivable by him on any security of 
the Government of India or of a local government, or on debentures,” etc. 


“S. 9, The tax shall be payable by an asseasee under the head ‘Property’ 
in respect of the bona fide annual value of property consisting of any building 
or lands appurtenant thereto of hich he is the owner...” 


Provisos to S. 8 relieve the assessee from income-tax 
on certain securities issued tax free, but by S. 16 these provisos 
do not apply in the, computation of the total income of an 
assessee. By virtue of S. 14 (2) and S. 16 the position is ‘the 
same as regards dividends and shares of profits received from 
companies or firms whose profits have been taxed. 

S. 22 (2) provides for a return of total income and S. 23 
(1) for assessment of the total income of an assessee and 
determination of the amount payable on the basis of such 
return. Provisions follow for the verification and, if necessary, 
correction of the figures returned. 


e 
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Chapter IX of the Act is headed “Super-tax”. The first 
two sections in the chapter, namely, Ss. 55 and 56, are 
(omitting a proviso to S. 55 immaterial fpr present purposes) 


as follows :— : 
“S, 55. In addition to the income-tax charged for any year, there shall 


be charged, levied and paid for that year in respect of the total income of - 


the previous year of any individual, Hindu undivided family, company, unre- 
gistered firm or other association of individuals, not being a registered firm, 
an additional duty of income-tax (in this Act referred to as super-tax) at the 
rate or rates laid down for that year by Act of the Indian Legislature :— 

“S. 56. Subject to the provisions of this Chapter, the total income of 
any individual, Hindu undivided family, company, unregistered firm or other 
association of individuals shall, for the purposes of super-tax, be the total in- 
come as assessed for the purposes of income-tax, and where an assessment of 
total income has become final and conclusive for the purposes of income-tax 
for any year, the assessment shall also be final and conclusive for the 
purposes of super-tax for the same year.” 


For the year to which this case relates income-tax and 
super-tax, both at graduated rates, were leviable by virtue of 
the current Finance Act. 


As appears from the provisions above referred to the 
scheme of the income-tax is that there is to be a statement of 
the total income of the assessee from which is to be deducted 
for the purpose of assessing income-tax, but not of super-tax, 
nor for the purpose of any graduation of income-tax by 
reference to total income, the amounts of interest on tax-free 
securities and of dividends and shares of profits already taxed. 
In the assessment in the present case the income of the appel- 
lants was assessed under three heads, namely, fterest on tax- 
free securities Rs. 1,02,390, interest on taxed free securities 
(i.¢., dividends already taxed) Rs. 20,223, property Rs. 69,182, 
totalling together Rs. 1,91,795 Income-tax was accordingly 
charged on Rs. 69,182 and super-tax_on the total Rs. 1,91,795. 

In the argument before their Lordships on behalf of the 
appellants it was in the first place attempted to support the 
broad proposition that these assessments were wholly wrong on 
the ground that trustees could not be assessed at all. In this 
connection the decision of the House of Lords in Willams v. 
Singer! was referred to. In that case the question, as stated by 
Lord Cave, was whether income from foreign investments 
which was received abroad by a person not domiciled in this 
country was chargeable with income-tax under the Income-tax 


Acts by reason of the fact that the investments stood in the 
ee ny ne 
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names of trustees domiciled in the United Kingdom. Under 
orders signed by the trustees the whole income from these 
investments was paid.to the account of the beneficiary in New 
York. It was heldthat the trustees could not be assessed. Lord 
Cave, in whose opinion Lord’ Atkinson and Lord Shaw con- 


` curred, rejected the contention that for income-tax purposes the 


legal ownership was alone to be considered. On the other hand, 
he said that even apart from special provisions expressly enabl- 
ing trustees to be charged in particular circumstances he was 
not prepared to deny that there were many cases in which a 
trustee in receipt of trust income might be chargeable with tax 
upon such income. He instanced, among other cases, a trustee 
who was under an obligation to apply the trust income in satis- 
faction of charges or to accumulate it for future distribution. 
Lord Wrenbury expressly refrathed from dealing with a posi- 


‘tion of that kind, pointing out that it was not the case before 


the House. Lord Phillimore observed that it would seem in such 
circumstances that the assessment must be put upon the trustee. 


An argument was also founded by counsel for the appel- 
lants upon S. 38 (2) of the Indian Income-tax Act (which 
requires trustees, guardians and agents to furnish the Revenue 
officials upon request with a return of the names and addresses 
of their beneficiaries or principals) and upon S. 40 (which pro- 
vides for the assessment of guardians, trustees and agents of 
incapacitated or non-resident persons). It was said that the 
existence of these provisions supported a construction of the 
Act which would exclude trustees in other cases. It is to be 
observed, however, that similar provisions in the United King- 
dom Income-tax Acts were before the House of Lords in 
Williams v. Singer! and L&rd Cave expressly says that the cases 
in which he considered that trustees might be assessed were 
additional to the cases so expressly provided for. 


In the result it is clear in their Lordships’ view that so far 
at least as concerns the money which in the present case the 
appellants employ in maintaining the Sinking Fund and the 
Repair Fund and in defraying outgoings no support is to be 
found in the opinions delivered in Williams v. Singeri for the 
contention that the appellants cannot be assessed. Their effect 
is exactly the contrary, andin the end this contention (which 








1. (1921) 1 A. C. 65. 
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would have the effect of exempting this income from all assess- 
ments whatever) was not strongly insisted upon. ; 

The question remains as regards the.balance of the trust 
income, namely, that part paid over tothe Baronet. The sugges- 
tion on behalf of the appellants was that this should be treated 
as drawn from the two heads of income, interest and property, 
proportionately and that the Baronet and not the appellants 
should be assessed in respect of it. The question as it arises 
upon the words of the statute is whether, to the extent indicated, 
the “interest” is “receivable?” by the Baronet within the 
meaning of S.8 and whether he is the “owner” of the 
“property” within the meaning of S. 9. 


In their Lordships’ opinion the effect of the Act creating 
these trusts is not to give the Baronet for the time being any 
right to any part of the interest or property specifically or any 
right which, even granting that the legal title is not the only 
thing that can ever be looked at, would make it true to say that 
any proportion of the interest is not “receivable” or any pro- 
portion of the property is not “owned” by the incorporated 
trustees. 

The whole income and every part of it is charged with the 
provision of the sums necessary to maintain the Sinking Fund 
and Repair Fund and to pay the outgoings and it is not until 
those liabilities have been met thereout by the corporation that 
the Baronet is entitled to what remains and then simply as so 
much moncy. 


It was suggested that if the appellants are to be assessed, 
as has been done, it will result in double taxation, because the 
Baronet will also be liable to be assessed on what he receives 
from the trust and also that the assessment of trustees involves 
the graduation of the tax being applied with reference to the 
total income of the trustees, including that derived from other 
trusts or even belonging to them personally, and that, on the 
other hand, there would be no graduation with reference td the 
total income of the beneficiary either in his favour, where he 
enjoys only a small benefit out of a large estate with slender 
other resources, or in favour of the Revenue in other cases. As 
regards the question of double taxation, the point does not call 
for any expression of opinion by their Lordships on the present 
occasion. If and when it comes up for decision it may or may 
not be found that that is the position. As regards graduation 
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it may be that it will be found compatible with the scheme and 
machinery of the Act to have the scale of tax adjusted accord- 
ing to the total income of the Baronet individually. The 
possibility of such a step which, as already indicated, might be 
either advantageous or disadvantageous to the Baronet cannot 
be discussed except in proceedings between the Baronet and the 
Revenue. The present decision goes no further than to affirm 
that the assessments on the appellants cannot be disturbed. 

In the result their Lordships will humbly advise His 
Majesty that the appeal be dismissed. The appellants must pay 
the costs of the appeal. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitor for respondent: Solicitor, India O fice. 
Ky Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice JacKSON AND Mk.” JUSTICE 
BUTLER. 
H. D. Rajah i 
v. 
C. H. Witherington and another .. Respondents. 


Contempt of Court—Appeal in the Madras High Court pending— 
Of enste statement in a journal agamst the Court on their action of releas- 
14g on bail an accused—Proceeding for contempt of Court—Offenders 


Petittioner* 


“residing m Calcutia—Jurwdiction—Place of offence and not that of offender 


to be considered. 


Contempt of Conrt is not an offence within the ambit of the Penal 
Code, but nevertheless it conforms to the ordinary rule that the jurisdiction 
of the Court is determined by the place where the offence is committed and 
not by the place where the offender may happen to reside (cf. S. 177, 
Criminal Procedure Code). 

Where an order was issued by the Presidency Magistrate of Madras 
against a person under S, 112, Criminal Procedure Code, to show cause why 
he should not be bound over under S. 110 (f), Criminal Procedure Code, 
and while the matter was pending appeal in this Court and the accused was 
released on bail on furnishing security, a paragraph appeared in the issue of 
a journal called “Review of India” to the effect that a terrorist who was in 
jail had been released on bail presumably to enable him to proceed with his 
plan of preparing poisoned handkerchiefs and sending them to officials, and 
it was contended that the offenders, happening to reside in Calcutta, this 
Court would have no jurisdiction in a proceeding for contempt of Court, 

Held, that if an offender had removed himself beyond the territorial juris- 
diction of the Court, there might be difficulty both in securing his appear- 
ance and in executing his sentence, but that would not deprive the Court of 
jurisdiction over the offence. Nor in the present case was there any difficulty 





*Cr. M. P. No. 1354 of 1933. 14th March, 1934, 
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over the appearance of the offenders, because they had appeared and 
apologized and submitted to the jurisdiction of this Court. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to take 
contempt proceedings against the Respondents herein and 
commit them for contempt of this Court. 

K. Rajah Aiyar for P. S. Raghavaraman, R. Ramamurit 
and G. Ranga Rao for petitioner. 

The Advocate-General (Sir A. Krishnaswami Atyar) 
instructed by Messrs. King and Partridge for respondents. 

The Court made the following 

OrpEa.—The respondents, the editor and printer of a 
magazine called “Review of India” have been ordered to show 
cause why they should not be committed for contempt of Court. 

The facts are not in dispute. 


An order was issued by the Presidency Magistrate, Madras, 
against one Harihar Dharma Rajah under S. 112, Criminal 
Procedure Code, to show cause why he should not be bound 
over under S. 110 (f), Criminal Procedure Code. The learned 
Magistrate finding that Harihar Dharma Rajah was instilling 
revolutionary ideas in the minds of young persons, ordered him 
to find security and on his failure committed him to jail on 
20th September, 1933. He appealed to this Court and in order 
not to undergo imprisonment he furnished the required security 
on 25th October, 1933. While the appeal was pending a para- 
graph appeared in the November number of the respondents’ 
review to the effect that a terrorist who was in jailin connexion 
with a scheme in Madras to send poisoned handkerchiefs to 
officials as Christmas presents had been released on bail presum- 
ably to enable him to proceed with his plan of preparing 
poisoned handkerchiefs. Neither in the findings nor in the 
evidence in the security proceedings isit suggested that Harihar 
Dharma Rajah was intending to send opt poisoned handker- 
chiefs, and of course the suggestion that the Court had released 
him on bail in order to enable him to proceed with this plan is 
in the highest degree offensive. The respondents have filed 
affidavits tendering their sincere regret, and stating that they 
were not aware that an appeal was pending. It might have 
occurred to them that there would be no question of bail 
unless proceedings were pending, and, no matter what false 
opinion of the facts they may have conceived, there could be no 
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possible justification for their saying that the Court had released 
the prisoner to enable him to prepare poisoned handkerchiefs. 


We find that the respondents have committed a contempt 
of Court, and order that they each pay a fine of Rs. 100 to His 
Majesty the King-Emperor and do pay the costs of this motion 
—-special costs since a legal argument was raised Rs. 250. 


It might have been hoped that the proceedings would have 
terminated with this unqualified apology, and submission to the 
authority of the Court for apology is not as a rule coupled with 
argument; but the respondents have further instructed the 
learned Advocate-General to challenge our jurisdiction and a 
whole afternoon has been occupied with this question, although 
in the affidavits filed by the respondents no such question of 
jurisdiction has been raised. There can be no doubt but that 
this Court as a Court of Record has jurisdiction in all matters 
of contempt of Court arising in the Madras Presidency. So 
much is conceded; but the learned Advocate-General argues 
that because the offenders happen to reside in Calcutta, the 
hands of this Court are tied. A party can malign prisoners 
and insult Courts to the top of his bent, so long as he is careful 
to be beyond the territorial jurisdiction of the Court when 
notice issues. We find no warrant for this view of the law. 
Contempt of Court is not an offence within the ambit of the 
Penal Code, but nevertheless it conforms to the ordinary rule 
that the jurisdiction of the Court is determined by the place 
where the offence is'committed, and not by the place where the 
offender may happen to reside. (Cf. S. 177, Criminal Procedure 
Code.) If an offender has removed himself beyond the terri- ` 
torial jurisdiction of the Court, there may be difficulty both in 
securing his appearance afid in executing his sentence, but that 
is not to deprive the Court of jurisdiction over the offence. 
Nor in the present case is there any difficulty over the appear- 
ance of the party, begause the respondents have appeared, and 
apologized, and submitted to the jurisdiction. The only possible 
difficulty that can arise is if they succeed in removing them- 
selves from the Court’s jurisdiction before the execution of the 
penalty, and that is not a matter which need be considered at 
this stage. The learned Advocate-General finds an analogy 
between this case and a case where the Court of King’s Bench 
in London may issue a writ of Habeas Corpus to some remote 
place which is not otherwise within the jurisdiction of a Court 
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of Record; but that is rather to assume that the present con- 
tempt has been committed outside the territorial jurisdiction of 
this Court. If the respondents had confined the circulation of 
their review to Oates Land the analogy might be more happy, 
and it would be necessary to follow the learned Advocate- 
General along his excursus into the origin of the Court of 
King’s Bench and its relation to other Courts of Record; but 
in the present circumstance it seems to be rather beside the 
point. 

K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—Sm Horace Owen Comrron BeasLey, Ki., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


Penumatcha Janakiramaraju >.. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 403—Acqusttal under S. 397, 
Penal Code—Subsequent trial for offence under S. 307, Penal Code— 
Competency of. 

Where the accused has been acquitted of an offence under S. 397 of the 
Penal Code, he cannot subsequently be tried on the same facts for an offence 
under S. 307 of the Penal Code. S. 397 is a combination of several offences 
and includes the offence under S. 307; if the accused had been convicted under 
S. 397, separate sentences could not have been passed under Ss. 397 and 307 
of the Penal Code. So the former acquittal under S. 397 bara a subsequent 
trial of the accused for an offence under S. 307 of the Penal Code. 


Patttkadan Ummaru v. Emperor, (1902) I. L. R. 26 Mad. 243 and Re 
Mutyalu, (1912) I. L. R. 37 Mad. 236, referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session of the East Godavari Division, dated 
23rd June, 1933 and made in Cr. M. P. No. 39 of 1933 in 
S. C. No. 18 of 1933. A 

K. S. Jayarama Aiyar and P. Satyanarayana Raju for 
petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following ' 

Orper. The Chief Justice.—The question raised in this 
Criminal Revision Case is whether an accused person who has 
been acquitted of an offence under S. 397, Indian Penal Code, 
can be tried for an offence under S. 307, Indian Penal Code, 
that is to say, whether S. 403 of the Criminal Procedure Code 
bars the trial of the latter offence. 


+ œ Cr. R.C. No. 546 of 1933. - 7th December, 1933. 
(Cr..R. P. No. 507 of 1933.) ý K 
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The facts of the case are that the petitioner and 19 others 
were charged with dacoity and other offences relating thereto. 
The petitioner was «charged on the second count with dacoity 
using a deadly weapon and attempting to cause the death of 
one Kesava Rao punishable under S. 395 read with S. 397, 
Indian Penal Code. The charge runs as follows :— 


“That you on or about the 4th June, 1932, committed dacoity of 
moveables . . . . . and at the time of committing the said dacoity you 
used a deadly weapon, to wit, a loaded revolver and attempted to cause the 
death of Jupudi Kesava Rao and thereby committed an offence punishable 
under S. 395 read with S. 397 of the Indian Penal Code.” 


One other charge (No. 5) was originally framed against 
the petitioner, vig. : 

“You used a deadly weapon, to wit, a loaded revolver, and attempted to 
cause the death of J. Kesava Rao.” 

This was an offence, punishable under S. 307, Indian Penal 
Code, and the Sessions Judge scored it out and made a note to 
the effect that the charge relating to that offence was stayed 
by him as it was a charge triable by the Sessions Judge with 
the aid of assessors; and that charge was not put to the jury. 
The jury by a majority of four to one found the petitioner not 
guilty of the offences charged under the second count. In his 
charge to the jury the learned Sessions Judge in dealing with 
this charge against the petitioner told the jury that the point 
they would have to consider was whether in the course of the 
commission of the dacoity the lst accused (the petitioner 
here) shot with a loaded revolver and attempted to cause 
the death of P. W. 3. This was point No. ITI, point No. I 
being whether all or any of the accused assembled for the 
purpose of committing dacoity, an offence punishable under 
S. 402, Indian Penal Code, and point No. II being whether they 
all or any of them committed dacoity in Gangayya’s house. It 
is clear from the charge to the jury that the jury were not 
directed that, even if. the offence of dacoity were not proved, 
they could nevertheless convict the petitioner of attempt to 
cause the death of or grievous hurt to Kesava Rao if the 
evidence warranted such a finding. What the jury clearly had 
in their minds as a result of the learned Sessions Judge’s 
charge to them was the question as to whether or not there had 
been a dacoity; and it is conceded by Mr. Jayarama Aiyar that 
the jury therefore never addressed themselves to the alternative 
that they might find the petitioner guilty under S. 307 or 326, 
Indian Penal Code. This, however, in my view, cannot aifect 
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the question. S. 397 is a combination of several offences, namely, 
Ss. 392, 395, 323, 324, 325, 326 and 307, Indian Penal Code, 
and a verdict of “not guilty” to a charge under that section 
covers every offence which was stated in it or which could have 
been charged therein on the same facts. Itis, I think, beyond 
question that the petitioner was on his trial not only with 
regard to S. 392 but also S. 307, Indian Penal Code, and that 
one or the other or both could be proved against him; and I am 
supported in this view by a Bench decision of this High Court, 
viz., Pattikadan Ummaru v. Emperorl, which was a case of 
S. 392 and grievous hurt in the course of robbery (S. 397, 
Indian Penal Code), and also the decision in Re Mutyalus, in 
which the former case was followed. In that case the accused 
was charged with robbery under S. 397, Indian Penal Code, 
and was tried by a jury who? unanimously found him not 
guilty. The Sessions Judge in his charge to the jury pointed 
out that S. 397, Indian Penal Code, was a combination of 
robbery and voluntary causing of grievous hurt and that it was 
open to the jury to find him guilty under S. 326, Indian Penal 
Code, alone. It was held by Ayling and Napier, JJ., that it was 
open to the jury to have convicted the accused of an offence 
under S. 326, Indian Penal Code. In my view, the charge of the 
Sessions Judge in that case was perfectly proper and there should 
have been a similar direction to the jury in the present case. 
Mr. Jayarama Aiyar in the course of his argument suggested 
the test which I think is the correct one, namely, whether 
separate sentences could have been passed upon the petitioner 
on a conviction under Ss. 397 and 307, Indian Penal Code? 
The answer, I think, must be in the negative. Similarly, if the 
trial had ended in the conviction instead of the acquittal of the 


petitioner of the offence charged under S. 397, i.e., attempt to 


cause death, I am clearly of the opinion that he would have 
been able to plead autrefois convict as a bar to his trial under 
S. 307, Indian Penal Code, and it seems’ to me that the same 
principle must govern the plea of awtrefots acquit as well. In 
the former case, the rule of law forbids a man to be punished 
twice for the same offence, that is to say, the same acts and 
omissions; and in the case of autrefois acquit the principle is 
that a man who has once been tried and acquitted may not be 
tried again for the same offence in respect of which he was in 
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jeopardy in the first trial; and in Russel on Crimes and 
Misdemeanours, Vol. II, p. 1817 it is stated: 


“The principles on, which the right to plead awtrefots convict is based 


` are in substance the same as in the case of the plea of axtrefots acquit.” 


Under S. 397, Indian Penal Code, and the charge as framed 
thereunder properly directed by the Sessions Judge the jury 
would have had to consider whether the accused used a revolver 
and shot at P. W. 3 in an attempt to kill him and in order to 
convict him they would have had to find that in shooting at 
P. W. 3 with a revolver he intended to kill him, that is to say, 
they would have had to find an intention similar to that 
necessary to support a conviction under S. 307, Indian Penal 
Code. The accused was therefore in my view on his trial for 
that offence and having been found not guilty of it he could not 
again be tried for it. This .commitment of the petitioner is 
quashed and his bail bond is discharged. 


Bardswell, ].—I agree. 
S. R. ——— Commitment quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Jusrice Sunparam CHETTY AND MR. 
Justice PAKENHAM WALSH. 


V. N. Mutbusamy Iyer, Managing Partner 
of V. N. Sundaram Ayyar & Brothers.. Appellant* (1st 


Respondent) 
v. 


V. S. Narasimha Iyer and others .. Respondents (Peti- 
i tioner and Respond- 
ents Nos. 2 to 4). 


Civil Procedure Code (V of 1908), O. 21, Rr. 1 and 15 and O. 30, R.1 
Joint Hindu family firm—Decree in the name of the firm—Payment to 
one of the partner-decree-holders—Petition to enter up satisfaction of 
decree without concurrence of the other decree-holder-partners—W hether 
saitsfaction can be entered tp. 


A decree was obtained in the name of a firm styled as V. N. Sundaram 
Ayyar & Brothers represented by the managing partner V. N. Muthuswami 
Ayyar. The suit itself was filed in the name of the firm represented by the 
managing partner. Subsequent to the decree another brother of the family 
received a certain amount in full satisfaction of the decree and put ina 
memorandum requesting the Court to record satisfaction. The firm consisted 
of the brothers of a joint Hindu family, and as such, the person who received, 
payment and mee ‘applied to the Court to enter up Satisfaction was not only 
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one of the members of the joint family but also one of the partners of the 
firm. The petition was opposed by the managing partner of the firm. The 
question is whether by reason of the payment of the decree amount to one of 
the partners of the firm, @ valid discharge of the decree debt has been given 
so as to bind the other partners of the firm. f 

Held, that one of the joint decree-holders, though he isa partner of a 
firm as well, cannot give a valid discharge by receiving the decree amount 
out of Court without the concurrence of the other decree-holders. A pay- 
ment to one of them may under the general law relating to partnership be 
valid and binding on the firm, but that circumstance is not enough to validate 
the payment made to one of them as against the other joint decree-holders 
according to the principle of the decision of the Privy Council in Ganesha 
Row v. Txljaram Row, (1913) L.R. 40 I.A. 132: LLR. 36 Mad. 295: 25 
M.L.J. 150 (P.C.). f 

The validity or otherwise of the payment made to one of the partners of 
the firm is to be judged in the light of the provisions of the Civil Procedure 
Code, and not under the general law relating to partnership. If satisfaction 
of the whole decree should be entered on the report of one of the joint 
decree-holders alone, it would amount to a violation of the provisions of 
O. 21, R 15, Civil Procedure Code: Mots Ram v. fIannw Rrasad, (1904) 
LL.R. 26 AlL 334. ° 

‘There is nothing in O. 30, R. 1, Civil Procedure Code, which would take 
away the effect of the provisions contained in Rr. 1 and 15 of O. 21. 

The payment to one of several joint decree-holders will not be satisfac- 
tion of the decree evcn in part, unless the payee is an agent of the others 
entitled in law to receive the whole amount on their behalf or the distinct 
shares of each joint decree-bolder were determined and known: Piichak- 
kutiya Pillai v. Doratswami Mooppanar, (1924) 47 M.L.J. 498 and Mahomed 
Silar Sahib v. Nabi Khan Sahib, (1916) 31 M. L. J. 93, relied on. 

Though the observation above appear to be somewhst ambiguous and may 
lead to the inference that it is enough if the payee is an agent of the others 
according to the general Jaw, still it must be taken in view of the fact that 
the decision in Makomed Stlar Sahib v. Nabı Khan Sahib, (1916) 31 M.L.J. 
93, is reed on as the authority, that the agency under the general law is not 
enough, but it must be a special agency created subsequent to the decree for 
the purpose of receiving the decree amount on behalf of all or any agency 
expressly declared in the decree itself. 


Appeal against the decree of the District Court of Salem, 
dated the 8th October, 1928 in A. S. No. 314 of 1927 pre- 
ferred against the order, dated the 27th August, 1927, of the 
Court of the Subordinate Judge of Salem in I. A. No. 126 of 
1927 in O. S. No. 31 of 1925. 

C. S. Venkatachariar and V. N. V erkatavaradachariar for 
appellant. ° 

: K. S. Sankara Aiyar and T. V. Balagopal for respondents. 

The judgment of the Court was delivered by 

Sundaram Chetiy, J.—This is an appeal against the order 
of the District Judge of Salem directing satisfaction of the 
decree to be recorded to the extent of Rs. 2,100. The decree 
‘was obtained in the name of a firm styled as V. N. Sundaram 
Ayyar & Brothers represented by the managing partner 
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V. N. Muthuswami Ayyar. The suit itself was filed in the 
name of the firm represented by the aforesaid managing 
partner. Subsequent, to the decree another brother of the 
family received a,sum of Rs. 2,100 in full satisfaction of 
the decree and put in a memorandum requesting the Court 
to record satisfaction. The firm consists of the brothers of 
a joint Hindu family, and as such, the person who received the 
payment and who applied to the Court to enter up satisfaction 
is not only one of the members of the joint family, but also 
one of the partners of the frm. This petition was opposed by 
Muthuswami Ayyar, who filed this suit as the managing partner 
of the firm. The question is whether by reason of the payment 
of the decree amount to V. S. Narasimha Ayyar, one of the 
partners of the firm, a valid discharge of the decree debt has 
been given so as to bind the otber partners of the firm. The 
learned District Judge seems “to have taken the decision 
reported in Ghulam Muhkammad v. Sohna Malias authority for 
the position that Narasimha Ayyar can give a valid discharge 
when the decree is in favour of the firm. The correctness of 
that view is now challenged in this appeal. 


In the first place, we have to see what is the effect of the 
decree given in favour of the firm. There is abundant autho- 
rity for holding, that the description of the decree-holder as 
the firin tantamounts to a decree being given in the names of 
these who are partners of the firm. That description is only a 
compendious way of mentioning all those who are really the 
partners of that firm. Vide ddmintsiraior-General v. Sultan- 
allı Sushtary?, Ram Prosad Chimonlal v. Anundji & Co.3 and 
Brojo Lal Saha Banikya v. Budh Nath Pyarilal & Co The 
mere fact that the decree stands in the name of the firm does 
not preclude us from holding that it is virtually a decree in 
favour of all the pagtners jointly. A later decision of the 
Lahore High Court, Abdul Hamid v. Dhanpat Malt, is in 
conflict with the view expressed in the decision in Ghulam 
Muhammad v. Sohna Mali, (which was followed by the Lower 
Court in this case) but no reference was made to the earlier 
decision itself. Both those decisions are decisions of single 





1, ALR. 1927 Lah. 385 2. (1926) 29 Bom. L., R. 396. 
3. (1921) TLR. 49 Cal. 524 at 527. 
4. (1927) I L. R. 55 Cal 551 at 557. 
5. ALR. 1931 Lah. 507 (2). 
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Judges. Inthe later decision, it is clearly stated that a decree 
in the name of a firm is a decree passed generally in favour 
of all the partners and that any one or mere of the partners can 
take out execution for the benefit of all the partners under O. 21, 
R. 15, Civil Procedure Code. It follows that though the decree 
stands in the name of the firm, it must be treated as a decree in 
favour of all the partners jointly even for the purposes of 
O. 21, R. 15, Civil Procedure Code. 

Now the question is, whether the aforesaid Narasimha 
Ayyar who is one of the joint decree-holders can give a valid 
discharge in respect of the whole decree by any payment 
received by him alone. It may be conceded that he fills two 
capacities, viz., that of a partner in a firm and that of a joint 
decree-holder. In the latter capacity, what are his rights? A 
payment towards a decree in order to be valid must be made to 
the decree-holder, if made out of Court; vide O. 21, R. 1, 
Cl. (b), Civil Procedure Code. The term ‘Decree-holder’ therein 
used in. singular includes also the plural ‘decree-holders’. If 
there are two or more decree-holders the payment must neces- 
sarily be made to all of them according to this rule. Having 
regard to the terms of R. 15, one of the joint decree-holders 
cannot as a matter of right execute the whole decree without 
reference to the other decree-holders. It is in the discretion of 
the Court to allow one of such decree-holders to execute the 
whole decree and when so doing the Court should make such 
orders as are necessary for protecting the interests of the 
persons who have not joined in the application. lf one of two 
or more joint decree-holders takes it upon himself to certify 
satisfaction of the whole decree, then the Court can make no 
provision for safeguarding the interests of the other decree- 
holder or decree-holders as required by O. 21, R. 15, Civil 
Procedure Code. If satisfaction of the prhole decree should be 
entered on the report of one of the joint, decree-holders alone, 
it would amount to a violation of the provisions of R. 15 of 
O. 21. This is the view expressed in a decision of the Allaba- 
bad High Court reported in Moti Ram v. Hannu Prasad1. 


An attempt has been made by the learned Advocate for the 
respondent to show that under O. 30, R. 1, Cl. (2), it would be 
open to any one of the partners though they are joint cecree- 
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holders to certify satisfaction of the whole decree so as to bind 
the others. R. 1 obviously deals with the form in whicha 
suit by or against a firm can be laid. Any two or more persons 
claiming as partners may sus in the name of the firm. When 
the suit is so filed, all that Sub-cl. (2) says is that as to any 
pleading or other document required by or under this Code 
to be signed, verified or certified by the plaintiff, it would be 
sufficient if such pleading or other document is signed, verified 
or certified, by any one of the partners. This rule has no 
reference to a decree passed in the suit or to any proceedings 
in execution of the decree. We are not convinced that there is 
anything in R. 1 of O. 30, Civil Procedure Code, which would 
take away the effect of the provisions contained in Rr. 1 and 15 
of O. 21, Civil Procedure Code. We have no doubt that one of 
the joint decree-holders though they are partners cannot give a 
valid discharge by receiving the decree amount out of Court 
without the concurrence of the other decree-holders. A pay- 
ment to one of them may under the general law relating to 
partnership be valid and binding on the firm, but that circum- 
stance is not enough to validate the payment made to one of 
them as against the other joint decree-holders, according to the 
principle of the decision of the Privy Council reported in 
Ganesha Row v. Tuljaram Row! though the particular provi- 
sion of the Civil Procedure Code which their Lordships had to 
consider was R. 6 of O. 32, Civil Procedure Code. It is 
observed at p. 303 as follows :— 


“The Courts in India seém to think that because Rajaram was a party 
to the suit of 1886 and was also guardian ad litem for his minor son, who 
was a member of the joint family whom Rajaram was representing, it was 
open to him to enter into the compromise in his personal capacity, and as it 
was a bona fide settlement of a disputed claim, it became binding on the 
minor by virtue of his having acfed as the managing member of the family 

. . But they consider it to be clear that when he himself is the 
next friend or guardian of the minor, his powers are controlled by the provi- 
sions of the law and he {annot do any acl in his capacity of father or 
managing member which he is debarred from doing as next friend or guard- 
ian without leave of the Court. To hold otherwise would be to defeat the 
object of the enactment.” 


After such a clear pronouncement by the Privy Council, 
the fact that Narasimha Ayyar happened to be one of the 
partners in the present case does not help to make the payment 
to him of the decree amount a valid discharge binding on the 
other decree-holders. The distinction between the right under 





1. (1913) L. R 40 LA. 132: L L. R. 36 Mad. 295:.25 M. L. J. 150 (P.C.). 
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the general law and a right open to one of the joint decree- 
holders according to the provisions of the Civil Procedure 
Code has been well pointed out in a decision of a Division 
Bench of this High Court reported in Mahomed Silar Sahib v. 
Nabi Khan Sahibi. Sadasiva Aiyar, J. observes as follows :— 

“The right of two out of three partners to receive on behalf of the 
partnership a partnership debt which has not merged into a decree so as to 
bind the third partner has no bearing on the decision of the question whether 
when the three partners have become joint decree-holders (and are not merely 
joint private creditors) two of them as such decree-holders can receive the 
joint decree debt so as to release the judgment-debtor from liability in 
execution for even a portion of the decree-debt . . . . . . The status 
as such agent must either appear expressly in the decree or should be 
expressly created after the passing of the decree and cannot merely be 
inferred from the position of the payee as managing member of the joint 
Hindu family of the decree-holders or as one of several partners-decree- 
holders.” > 

We are in entire agreement with these observations. The 
view taken by the Allahabad High Court in Lachman Das v. 
Chaturbhuj Das® is also the same. These observations receive 
additional strength from the principle laid down clearly by the 
Privy Council in Ganesha Row v. Tuljaram Row’. The principle 
of that decision was also followed by a later decision of this High 
Court reported in Letchmana Chetty v. Subbiah Chetty4. The 
decision in Mahomed Silar Sahib v. Nabi Khan Sahibi was also 
followed in a later decision in Pitchakkuttiya Pillai v. Dorat- 


swami Mooppanar’. That is the decision of a single Judge. At: 


page 502, that learned Judge says, that the law on the subject is 
clear, that payment to one of several joint decree-holders will 
not be satisfaction of the.decree even in part, unless (1) the 
payee is an agent of the others entitled in law to receive the 
whole amount on their behalf, or (2) the distinct shares of 
each joint decree-holder were determined and known. For this 
proposition, the decision in Mahomed Silar Sahib v. Nabi Khan 
Sahtb1 is quoted as authority. Though,the above observations 
appear to be somewhat ambiguous and may lead to an inference 
that it is enough if the payee isan agent of the others according 
to the general law, still it must be taken in view of the fact that 
the decision in Mahomed Silar Sakib v. Nabi Khan Sahtb1 is 
relied on as the authority, that the agency under tbe general law 





1. (1916) 31 M. L. J. 93. 2. (1905) I. L. R. 28 All. 252. 

3. (1913) L. RALA 132; I. L. R. 36 Mad. 295: 25 M. L. J. 150 (P. C). 
(1924) I. L. R. 47 Mad. 920: 47 M. L. J. 389. 
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is not enough, but it must be a special agency created subsequent 
to the decree for the purpose of receiving the decree amount on 
behalf of all or any agency expressly declared in the decree 
itself. That seems. to be the correct view point, if regard be 
had to the principle laid down in the Privy Council decision. It 
is unnecessary for us to refer to certain decisions quoted in the 
course of the arguments as those decisions were given before 
the pronouncement of the Privy Council in Ganesha Row v. 
Tuljaram Rowl. In the present case, the validity or otherwise 
of the payment made to Narasimha Ayyar is to be judged in the 
light of the provisions of the Civil Procedure Code, and not 
under the general Jaw relating to partnership. 

That being so, we have to hold that the payment to one 
only of the six joint decree-holders is not a valid discharge of 
the decree debt. For these regsons, we set aside the order of 
the Lower Court and dismiss I. A. No. 1260f 1927 in O. S. 
No. 31 of 1925. The appellant’s costs throughout will be paid 
by the respondents. 


K. C, ——— Order set aside. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


Present:—Lorp Tom iin, Lord Russet, or KILLOWEN 
AND Sik LANCELOT SANDERSON. 


Kamta Singh and others .. Appellants* 
v. 
Chaturbhuj Singh and others .. Respondents. 


Transfer of Property Act (IV of 1882), Ss 59 and 82—Contribuiion— 
Registered mortgage dced—Alieged modtficaiton by a subsequent verbal 
arranyement—Proof of—Permissibility. 

A deed of usufructuary nfortgage, dated the 6th December, 1905, was 
duly registered, expressed to be for an advance of Rs 35,000 and in respect 
of 175 acres of a raiyati holding, but full effect was never given to it, and as 
the result of a verbal a ent entered into between the parties at about the 
time of the registration of the deed, the mortgagee advanced Ks, 14,000 only 
and was put into usufructufary possession of 70 acres only out of the 175 acres 
mentioned in the deed. 

Subsequently, the appellants, as purchasers of part of the lands 
comprised in the mortgage, having bought subject to the mortgage and baving 
paid off the mortgage debt of Rs, 14,000, bought a suit claiming contribution 
from the respondents, who were the owners of other parts of the lands 
subject to such mortgage. 





1. (1913) L. R. 40 L A. 132: I. L. R. 36 Mad. 295: 25 M. L. J. 150 (P. C)” 


* P, C, Appeal No. 133 of 1931. 2nd February, 1934. 
Patna Appeal No. 19 of 1931. 
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Held, that it was essential for the appellants to allege and prove a 
common mortgage, te., a mortgage affecting both their lands and also the 
lands of the respondents. The appellants relied, for this purpose, on a 
mortgage alleged to have been to secure Rs. 14,000 (he., the aforesaid 
registered mortgage deed of 6th December, 1905, as modified by 2 verbal 
arrangement subsequently made). 


Held further, that in view of the provisions of S. 59, Transfer of Pro- 
perty Act, (enacting that when the principal sum secured is ks. 100 or 
upwards, a mortgage can be effected only by a registered instrument), the 
mortgage so relied on could not be proved, and accordingly the appellant’s 
claim for contribution failed. 

Appeal No. 133 of 1931 from a judgment and decree of the 
High Court, Patna, dated the 14th January, 1929, affirming the 


judgment and decree of the Subordinate Judge of Monghyr, 
dated the 30th November, 1924. 


The facts of the case are set out in the judgments of Ross and 
Chatterji, JJ. in the High Court, reported in I. L. R.8 Pat. 585. 


Upjohn, K. C. and Wallach for appellants. 
De Gruyther, K. C. and J. M. Pringle for respondents. 


2nd February, 1934. Their Lordships’ judgment was 
delivered by 


Loro Tomuin.—This is an appeal in a suit in which 
the purchasers of part of the lands comprised in a mortgage 
having bought subject to the mortgage and having paid off the 
mortgage debt, claim contribution from persons owning other 
parts of the lands subject to such mortgage. 


The appellants before their Lordships are the plaintiffs in 
the suit seeking contribution, while such of the respondents as 
are represented before their Lordships (hereafter referred to as 


the respondents) are the persons from whom contribution is 
claimed. ° 


The suit was begun in the Court of the Subordinate Judge 
of Monghyr and was taken on appealfto the High Court of 
Judicature at Patna. In both Courts below the appellants failed. 


The history of the case begins with a mortgage dated the 
6th December, 1905, made by or on behalf of a joint Hindu 
family of part of the raiyati holding of such family containing 
about 454 acres, and also of shares in certain proprietary lands. 


The mortgage deed was expressed to be for an advance of 
Rs. 35,000, and was framed so as to consist of (1) an 
usufructuary mortgage in lieu of interest for a term of nine 
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years of 175 acres described in the first schedule to the mortgage, 
being part of the raiyat holding of the family, and (2) a 
mortgage of the 175.acres described in the first schedule, and 
also of shares in certain proprietary lands described in the 
second schedule as security for all the moneys, principal and 
otherwise, owing under the mortgage. 

The mortgage deed was duly registered within a day or 
two of its execution, but full effect was never given to it. It 
is admitted by both parties that as the result of a verbal agree- 
ment entered into between the mortgagors and mortgagees 
about the time at which the deed was registered, the mortgagees 
advanced Rs. 14,000 only of the Rs. 35,000 mentioned in the 
deed, and were put into usufructuary possession of 70 acres 
only out of the 175 acres mentioned in the deed. There isa 
conflict between them as to whether as the result of the verbal 
agreement the remainder of the 175 acres of which usufructuary 
possession in lieu of interest was not given were excluded 
wholly from the mortgage so as to cease to be any part of the 
security. 

Between the date of the mortgage deed and December, 
1915, the mortgagors sold to the respondents some 316 acres, 
out of the total raiyati holding of 454 acres. It is not disputed 
that some part of those 316 acres was included in the 175 acres 
mentioned in the mortgage deed, but no part of them appears 
to have been included in the 70 acres of which usufructuary 
possession was given to the mortgagees. 


The sale to the respondents was not expressed to be subject. 


to any mortgage, but the conveyance to them contained a 
declaration to the effect that the title of the vendors was free 


` from any flaw or defect, and also a covenant by the vendors to 


make good any loss should the title prove defective. 

On the 2nd Decentber, 1915, the mortgagors sold and 
conveyed a further 6l*acres of the raiyati holding of 454 acres 
to certain persons (hereafter referred to as Harbans). 

These 61 acres or some parts of them were included in the 
70 acres of which usufructuary possession had been given to the 
mortgagees. f 

In tbe conveyance to Harbans the consideration was 
expressed to be Rs. 18,932. Of this sum Rs. 1,932 were 
expressed to have been paid to the mortgagors, but the 


+ 
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mortgagors were stated to have “ kept in deposit” with Harbans 
Rs. 17,000, the balance of the consideration, for payment as to 
Rs. 3,000 of a certain mortgage debt of that amount, with 
which this case is not concerned, and as to Rs. 14,000 with 


payment of the amount advanced on the mortgage created in 


December, 1905. 


In 1916 the Revenue authorities, not having been paid the 
rent payable in respect of the ratyatt holding or some part of it, 


issued a certificate for the recovery thereof under the provisions. 
of the Public Demands Recovery Act (Bengal Act II of 1895). 


In the result 137 acres of the ratyati holding, including the 


61 acres purchased by Harbans, but not including any of the 
316 acres purchased by the respondents, were put up for sale by 
the Revenue authorities, and the right, title and interest of the 
mortgagors and Harbans therein were sold to and purchased 
by the appellants. 


In the Courts below there are concurrent findings (for the 
support of which there was in their Lordships’ opinion evidence) 
that the purchase was made by the appellants as benamidars of 
Harbans. These findings should not in their Lordships’ 
judgment be disturbed, though in the view which their Lordships 
take of the case they become immaterial. 


Subsequently the appellants paid off the mortgage debt of 
Rs. 14,000 and commenced this suit to recover contribution 
from the respondents. 

In their plaint the appellants set out the mortgage deed of 
6th December, 1905, and then in para. 5 alleged in effect that 
according to an amicable settlement effected between the mort- 
gagor and mortgagees the sum of Rs. 14,000 only was paid by 


the mortgagees out of Rs. 35,000 ‘mentioned in the deed and ` 


that instead of 175 acres only 70 acres came into the possession 
of the mortgagees, but that the othr stipulations of ne 
mortgage deed remained intact. 


The respondents in their written statement in effect alleged 
that the fresh agreement between the parties took out of the 
mortgage for all purposes all the raiyati land except the 70 acres 
of waich usufructuary possession was given to the mortgagees. 


A number of matters have been considered and adjudicated 
upon by the Courts below which in the view their Lordships take 


of this case do not demand consideration, and upon these 
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matters therefore their Lordships must not be taken to indicate 
any opinion. 

In their Lordships’ judgment the answer to this appeal is 
to be found in S. 59 of the Transfer of Property Act, which is 
in the following terms :— 


“ Where the principal money secured is one hundred rupees or upwards, 
a mortgage can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses, 


Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by an instrument signed and attested as 
aforesaid, or (except in the case of a simple mortgage) by delivery of the 
property. . 

Nothing in this section shall be deemed to render invalid mortgages made 
in the towns of Calcutta, Madras, Bombay, Karachi and Rangoon, by delivery 
to a creditor or his agent of documents of title to immoveable property, with 
intent to create a security thereon.” 


The appellants are suing as persons who, owning one 
property subject, with property ôf other persons, to a common 
mortgage, have paid off the mortgage and are entitled to calk 
on the owners of the other property to bear their proper 
proportion of the burden. It is therefore essential for them to 
allege and prove a mortgage affecting both their lands and also 
the lands of the respondents. 

As the mortgage relied on is alleged to have been to secure 
Rs. 14,000, the section. which has been cited applies, and the 
mortgage cannot be proved unless it be in writing and duly 
registered. 

In fact, the appellants allege that the terms of the security 
are to be found not in the deed of the 6th December, 1905, but 
in that deed as modified by a verbal arrangement subsequently 
made. The respondents admit a modification by verbal agree- 
ment, but attribute to the verbal agreement an effect different 
from that alleged by the appellants. Here is the mischief which. 
apparently the statute seeks toprevent. Having regard to the 
statute the appellants pe in their Lordships’ opinion, peye 
their allegations as to the security at all. 

Moreover, as the “appellants admit that the transaction was 
not governed by the registered mortgage deed alone, it would 
be inadmissible to allow them, when they have failed to prove 
the transaction alleged, to set up the registered mortgage deed 
unmodified as being the instrument which alone governs the 
relations between the parties. 

For the reasons which have been indicated and without 
expressing any opinion upon the other matters dealt with in the 
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Courts below, their Lordships are of opinion that this appeal 
fails and ought to be dismissed, and they will humbly advise 
His Majesty accordingly. . 

The costs of the respondents who appeared in the appeal 
must be paid by the appellants. 

Solicitors for appellants: W. W. Box & Co. 

Solicitors for respondents: Watkins and Hunter. 

K.J. R ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Me. Justice MaADHAVAN Narr AND MR. Jus- 
TICE REILLY. 
Lakshmi Ammal .. Appellani* (Plaintif) 
v. 
Sun Life Assurance Co. of Canada ‘ 
by its Manager R.J. Baker* .. Respondents (Defend- 
l ants). 


Married Women's Property Act (IIT of 1874), S. 6—Trust in favour of 
wife—Life Insurance Policy taken in Calcutto—Benefit reserved to tmfe of 
policy-holder—Enforcement of trust—Offictal Trustee of Bengal as proper 
pariy to sue— Trusis Act, 1882, S. 59—Applicabiity. 

In 1906 the husband of the plaintif insured his life for her benefit with 
a New York Life Insurance Company whose office was situate in Calcutta. 
The business of the said company was later on taken over by the defendant 
company. The policy-holder subsequently obtained a loan from the defend- 
ants and in 1926 he surrendered his policy on receipt of a certain amount, 
thus exercising an option reserved in his favour in the policy. In 1929 the 
plaintiff's husband died and she first moved the Official Trustee of Bengal 
and then the Official Trustee of Madras for recovery of the policy amount. 
Both of them, however, refused to move in the matter unless they were 
supplied with funds by her and she thereupon sued for recovery of the 
amount on the ground that under S. 6 of the Married Women’s Property Act 
a trust had been created in her favour. 

Held, that the proper person to enforce the trust was the Official Trustee 
of Bengal and that the plaintiff's suit was not properly instituted. 

Balamba v. Krishnayya, (1913) LL.R. 97 Mad. 483: 25 M.L.J. 65 (F.B.), 
referred to. 

Held further, that under the circumstances the plaintiff was not entitled 
to rely on S. 59 of the Trusts Act in order to inptitute the suitin her name 
for the enforcement of the trust. 


Decision of Beasley, C.J. affirmed. s 

On appeal from the judgment of the Honourable Sir Horace 
Owen Compton Beasley, Kt., Chief Justice, dated the 4th day 
of October, 1932 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C. S. No. 576 
of 1930. 

C. Viswanathan and M.B. Ramaswami Naidu for appellant. 





*O. S. Appeal No. 99 of 1932. 26th September, 1933. 
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A.V.S eshayya for respondent. 
The Court delivered the following 


Jupcments. Madhavan Nair, J—The plaintiff is the 
appellant. The question for determination in this appeal is 
whether the suit out of which this appeal arises was properly 
instituted by the plaintiff. 


The plaintiff isa widow. In 1906 her husband insured his 
life for the benefit of his wife for a sum of Rs. 2,000 with the 
New York Life Insurance Company whose office was situate in 
Calcutta. The business of the New York Life Insurance Company 
in India has since been taken over by the defendants, the Sun 
Life Assurance Company of Canada. The plaintiff’s husband 
obtained a lgan of Rs. 600 from the defendants and in 1926 
he surrendered his policy receiving a sum of Rs. 700 and odd 
exercising an option reserved in his favour in the policy. In 
1929 the plaintiff's husband died. She now claims to recover 


the money under the Indian Married Women’s Property Act 


(Act III of 1874) on the ground that under S. 6 of the Act a 
trust has been created in ber favour. In the present suit she 
asks for a declaration that a trust was created by her deceased 
husband and that she is the beneficiary thereunder and that the 
Official Trustee of Madras or such other fit and proper person 
‘be appointed to execute the trust and that a direction be given 
‘to him to pay her the sum of Rs. 3,210. 


After the death of her husband the plaintiff approached 
the defendants for the recovery of the amount alleged to be due 
to her under the insurance policy effected by her husband. She 
was referred by them to the Official Trustee of Bengal. Having 


‘regard to the decisions of the Calcutta High Court the view.of 
-which I may say is different to the view of our own Court he 
felt a doubt whether Since the policy was effected in the year 


1906, the Married Women’s Property Act would apply and 


wrote to her saying that he-was prepared to proceed with the 


matter of recovering the money from the company only if he 
was supplied with funds by her. She then applied to the 
Official Trustee of Madras. He also gave her a similar reply. 
Being thus defeated in her endeavours to get the money under 


.the: policy, she sued the defendant company as a pauper. 
“Various issues were’ settled-in the case. The learned Chief 
' Justice dismissed the suit on the ground that assuming that she 


LXVI) THE MADRAS LAW JOURNAL REPORTS. 669 


has a cause of action, which was not decided, she was not the 
proper person to institute the suit. ~ 


` In appeal it is argued before us that that decision is wrong 
and that in the circumstances of the case’ she is the'proper 
person to institute the suit. The contention of the plaintiff is 
that a trust has been created in her favour by force of S. 6 of 
the Married Women’s Property Act. The second paragraph of 
that section says: f 


“When the sum secured by the policy becomes payable, it shall, unless 
special truftecs ure duly appointed to receive and hold the same, be paid to 
the Official Trustee of the Presidency in which the office at which the 
insurance wus ¢ fected is sitvate, and shall be reccived and beld by him upon 
the trusts expressed in the policy, or such of them as are then existing.” 


This section lays down the machinery for recovering, if a 
trust is created in favour of the wife, the money covered by the 
trust, and having regard to thé words of the section it seems 
that the Official Trustee of the Presidency in which the office 
at which the insurance was effected is situate is the proper 
person to enforce the trust. In Balamba v. Krishnayyal it was 
pointed out, though the question did not directly arise for 
decision in that case, by Sir Arnold White, C.J. that under S. 6 
“the person entitled to enforce the rights of the beneficiary is 
the trustee, if a trustee has been appointed, and if no special 
trustee has been appointed the Official Trustee, to whom the 
money is payable”. Having regard to the fact that in this casé 
the contract was entered into by the plaintiff’s husband with 
the New York Life Insurance Company at Calcutta, it would 
appear that the proper person to institute the suit would be the 
Official Trustee of Bengal. Reliance is placed upon S. 59 of 
the Indian Trusts Act, II of 1882, in support of the contention 
that in the special circumstances @f this case the plaintiff is 
entitled to institute a suit even though ordinarily ıt may be the 
Official Trustee of the. Presidency in wifich the office at which 
the insurance was effected is situate, who would be the proper 
person to institute the suit. S. 59 runs as follows :— 


“When no trustees are appointed or all the trustees die, disclaim, or are 
discharged, or where for any other reason the execution of a trust by the 
trustee is or becomes impracticable, the beneficiary may institute a suit for 
the execution of the trust, and the trust shall, so far as may be possible, be 
executed by the Court until the appointment of a trustee or new trustees.” 


It is not said in this case that the Official Trustee of 
Bengal has declined to act though he asks the plaintiff to 
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provide him with funds before taking the necessary proceedings; 
nor has the Official Trustee of Madras declined to take proceed- 
ings if it is the case of the plaintiff that the cause of action 
arose in Madras. We have not been shown that the execution 
of the trust has become impracticable. In these circumstances 
the plaintiff is not entitled to rely on S. 59 of the Indian Trusts 
Act to institute a suit in her name for the enforcement of the 
trust. This was the view of the learned Chief Justice and it 
seems to me that that view is correct. The case as pointed out 
by the learned Chief Justice is an unfortunate one for the 
plaintiff but as she is not the proper person to institute the suit 
the only order that can be passed by this Court is that the suit 
should be dismissed. 

If the plaintiff could institute the suit and if the cause of 
action can be said to have ariserrin Madras, then according to 
the decisions of the Madras High Court she would succeed in 
getting a decision in her favour that a trust has come into 
existence by force of S. 6 of the Married Women’s Property 
Act; but in the present case we are not called upon to consider 
the merits of the case, as the suit has to be dismissed as the 
plaintiff is not the proper person to institute it. 


The appeal is dismissed with costs. 

Reilly, J.—In my opinion also we cannot differ from the 
learned Chief Justice’s view that, if the policy in question is, 
as the Plaintiff maintains, one to which S. 6 of the Married 
Women’s Property Act applies, the person to sue on it on behalf 
of the Plaintiff is the Official Trustee of Bengal, unless he has 
disclaimed trusteeship in the matter. 


ín my opinion there is another reason also why the Plain- 
tiffs suit in this Court must be dismissed. She sues for a 
declaration that a trust was created by her husband, Gopala- 
swami Nayudu, in respect of the policy on his life and that she 
is the sole beneficiary, thereunder. The contract under that 
policy was that the insurance company should pay the amount 
of the insurance at their office in Calcutta. The policy was 
taken out in 1906. Weare aware that itis the view of the 
Calcutta High Court, contrary to the view of this Court, that 
S. 6 of the Married Women’s Property Act does not apply to a 
policy taken out by a Hindu husband before 1923, and knowing 
that, I think, it would be clearly improper for this Court to make 
such a declaration as the Plaintiff asks for in respect of this 
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particular policy merely because she chooses to bring Bee suit in 
Madras instead of Calcutta. 


I agree that this appeal should be dismissed with costs. 
B. V. V. - Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY AND MR. 
Justice PANDRANG Row. 


Muhamad Aliyar Rowther and others .. Appellantse 


(Plaintiffs) 
v. 
Gnana Ammal, L. R. of the Ist Defendant, 
since deceased—vide affidavit dated 10th 
April, 1931, and others ; .. Respomdents (Ist . 
° Defendant's L. R. ~ 


and Defendants 4 
to 9 and 2 and 3). 


Promissory note—Execution by sons of an Indian Christian—Father 
and sons lsusng as members of a family—No proof that they elected to live 
as members of a jomt Hindu family nor that of an implied or express agency 
on the part of executanis of promissory note on behalf of other members— 
Incidents of Hinds joint family how far applicable to converts to Chris- 
tianity-—Whether suit note can be sued as an acknowledgment of a prior 
note executed by the father along with the sons, forming the consideration 
for the sut note. 

The right of the managing member of a joint family to contract debts 
or to alienate joint family property so as to bind the other members of the 
family in case of pressing necessity or manifest benefit tothe family, is one 
of the rights recogmised by Hindu Law, and such a rule of Hindu Law can- 
not be applied to a family of non-Hindus, though the right already vested 
under Hindu Law in amember of ajoint family before his conversion to 
another religion cannot be taken away in view of the statutory enactment, 
viz., the Caste Disabilities Removal Act (XXI of 1850), nor can such a right 
be enlarged by reason of the conversion. 


It becomes a question of fact in each case whether after conversion the 
joint family elected tu abide by the rules of Hindu Law applicable to a Hindu 
joint family, in spite of the fact that the rules offaw applicable to intestate 
and testamentary succession should only be the miles recognised in the Indian 
Succession Act. . . 

Tellis v. Saldanha, (1886) LL.R. 10 Mad. 69; Francis Ghosal v. Gabri 
Ghosal, (1906) IL.L.R. 31 Bom. 25; Abraham v. Abrakam, (1863) 9 MLA. 
195 and Jogi Redd: v. Chinnabbi Reddi, (1928) 1.L.R. 52 Mad.’83 at 90: 56 
M.L.J. 165 (P.C.), referred to. 

Where the plaintiff sued defendants 1 and 4 on a promissory note, Ex. 
A, executed by defendants 2 and 3 who were the sons of defendant 1, and it 
was stated that though Christians, the lst defendant and his sons had been 
living jointly as members of one family but not as members of 2 Hindu 
joint family, but that it was not known when the members of the family 
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became- converts to Christianity, and there having been no allegation or proof 
as to the fumily having continued to adopt the incidents of a joint Hindu 
family which alone could enable defendants 2 and 3 to be in the position of 
de jure or de facto managers of the joint Hindu family, 

Held, that, since the mere fact that a number of Indian Christians with 
ties of relationship werè living together ina house and had acommon mess 
would not confer on such a group of persons the rigbts and obligations 
recognised by Hindu Law nor that the family could be treated usa partner- 
ship in the legal sense because some members had been carrying on some 
trade, the liability of defendants 1 and4 who were not executants of the 
suit note could not be enforced, except on the ground of express or RAS 
agency of defendants 2 and 3 for their principals. 

Fleld further, that even assuming that defendants 2 and 3 were manag- 
ers of the family.and the other members.derived the benefit of the promis- 
sory note debt, defendants 1 and 4 whose names were not disclosed in the suit 
note itself as principals could not be made liable. 

Sadusuk Janki Das v. Sir Kishan Pershad, (1918) L. R. 46 I. A. 33: 
LL.R. 46 Cal 663: 36 M T.J. 429 (B.C), relied on. 

The sections of the Indian Contract Act relating to the liability of an 
undisclosed principal do not override Ss. 26 to 28 of the Negotiable [nstru- 
ments Act: ° 

Subba Narayana Vathiyar v. Ramasamt Aiyar, (1906) IL.R 30 Mad. 
88: 16 M.L.J. 508 (F.B.) and Manchersha v. Govind, A.LR. 1930 Bom. 424, 
referred to. 

` On the question whether treating the plaint as having been amended so 
as to make it one enforcing a claim in the alternative, based on an original 
consideration for the suit note, namely, another promissory note, Ex. D, exe- 
cuted in 1917 by Ist defendant along with defendants 2 and 3, 

Held, that no relief could be given against Ist defendant unless the 
plaintiffs proved that the claim based on Ex. D was not barred on the date 
of the suit; the acknowledgment or payment hy defendants 2 and 3 alone 
would not render defendant 1 chargeable (vide S. 21 of Limitation Act). 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O. S. No. 57 of 1929, dated the 19th 
December, 1930. 


S. Srinivasa Atyongar and K. G. Srinivasa Atyar for 
appellants. 

T. M. Krishnaswami Atyar and K. Aravamudu Atyangar 
for respondents. e 

The judgment of the Court was delivered-by 

Sundaram Chetty\J.—This is an appeal against the judg- 
ment of the Subordinate Judge of Trichinopoly, preferred by 
the plaintiffs, and arises out of a suit brought by them for the 
recovery of Rs. 8,217-0-5 due on the promissory note (Ex. A), 
dated 27th July, 1923 and executed by defendants 2 and 3 for 
Rs. 5,800. The Ist defendant is the father of defendants 2 and 
3, whose younger brother is the 4th defendant. Defendants 5 
to 9 are the daughters of the Ist defendant. Defendants are 
all Indian Christians, and according to the plaintiffs’ case in 
paragraph | 3 of the plaint, the Ist defendant and his sons have 
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been living as members of one family. It is alleged that till 
about nine years ago all of them were managing the family 
affairs, but on account of the Ist defendant’s old age the 2nd 
and 3rd defendants alone have been managing the affairs 


of the joint family for nine years before suit. The 4th ` 


defendant is said to be doing work for the family under the 
orders of defendants 2 and 3. The suit promissory note (Ex. A) 
was executed in consideration of the debts due on the prior 
promissory notes (Exs. D, Cand E). While basing the suit 
on the promissory note (Ex. A), the plaintiffs seek to make the 
defendants 1 and 4 also liable thereunder, on the ground that 
they have been living as members of a joint family of which 
defendants 2 and 3 are the managing members, the suit debt 
having been borrowed for the family benefit, and also on the 
further ground that the suit promissory note was executed by 
defendants 2 and 3 as agents of defendants 1 and 4 with their 
knowledge, consent and express authority. The learned 
Subordinate Judge, after a due consideration of all the stand- 
points from which the liability of defendants 1 and 4 to 9 was 
sought to be made out, held that their liability has not been estab- 
lished and accordingly passed a decree against the executants 
alone, vig., defendants 2 and 3. 

To a family of Indian Christians consisting of a father 
and sons and also other female members, the incidents of a 
Hindu joint family recognised by the Hindu Law have no 
application. This is the view taken in a decision of our High 
Court reported in Tellis v. Saldanhai. The learned Judges are 
of opinion that coparcenership and the right of survivorship 
are incidents peculiar to Hindu Law, and that law, so far as it 
affected Native Christians (who wege converts from Hinduism 
to Christianity), was repealed by the Succession Act. The right 
of the managing member of a joint famfly to contract debts or 
to alienate joint family property so as t#bind the other members 
of the family in case of pressing necesstty or manifest benefit 
to the family, is one of the rights recognised by Hindu Law, 
and such a rule of Hindu Law cannot be applied toa family of 
non-Hindus, though the right already vested under Hindu-Law 
in a member of a joint Hindu family before his conversion to 
another religion cannot be taken away, in view of the statutory 
enactment, vtz., the Caste Disabilities Removal Act (XXI of 





1. (1886) I. L. R. 10 Mad. 69. 
R—85 
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1850), nor can such a right be enlarged by reason of the 
conversion. The view expressed in Telis v. Saldanhai, that 
by reason of the Sutcession Act, the incidents recognised by 
Hindu Law as appertaining to a Hindu joint family cannot 
apply to the members of a Christian family converted from the 
Hindu religion, has been dissented from in a decision of the 
Bombay High Court in Francis Ghosal v. Gabri Ghosalt. The 
Indian Succession Act, according to the opinion of the learned 
Judges in the Bombay case, regulated only the rules of law 
applicable to intestate and testamentary succession and did not 
affect the other rights and incidents appertaining to a joint 
family. Their Lordships of the Privy Council have stated in 
the well-known case of Abraham v. Abrahams, that upon the 
conversion gf a Hindu to Christianity the Hindu Law ceases to 
have any continuing obligatory force upon the convert and he 
may either renounce the old law by which he was bound or he 
may abide by the old law notwithstanding he has renounced the 
old religion. Thus it becomes a question of fact in each case 
whether after conversion the joint family elected to abide by 
the rules of Hindu Law applicable to a Hindu joint family, in 
spite of the fact that the rules of law applicable to intestate and 
testamentary succession should only be the rules recognised in 
the Indian Succession Act. In the Bombay case, the question 
whether notwithstanding the conversion to Christianity the 
family elected to continue as an undivided Hindu family with 
reference to the acquisition, improvement and enjoyment of 
property. in coparcenership, was treated to be a question of 
fact which should be decided upon the evidence. That an 
original member of a Hindu family after becoming a convert 
to Christianity may electeto retain his interest in the family 
property on the old footing is stated with approval by the 
Privy Council in Jdjt Reddi v. Chinnabbi Reddit. After 
referring to the divergence of opinion between the High Court 
of Madras and the’ High Court of Bombay, the following 
observation has been made in a decision of the Calcutta High 
Court in Kulada Prasad Pandey v. Haripada Chatterjee: 


“Tf all the members of the family had become Christians, the position 
might possibly have been supported that, notwithstanding conversion, they 





1. (1886) I. L. R. 10 Mad. 69. 
2 (190) L L. R. 31 Bom. 25. 3. (1863) 9 M. I. A. 195. 
4. (1928) L L. R. 52 Mad. 83 at 90: 56 M. L. J. 165 (P. C).- 
5. (1912) L L. R. 40 Cal. 407 at 418, 
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adhered to the old law, and that consequently the rights of coparcenership 
were not affected by their renunciation of the old religion.” 

In the present case, we may observe that there is no 
specific allegation in the plaint that even after conversion to 
Christianity the family continued to observe the incidents of 
coparcenership, survivorship and managership asin the case 
of a Hindu joint family. AJl that is stated in paragraph 3 is, 
that though Christians, the Ist defendant and his sons have 
been living jointly as members of one family not as members 
of a Hindu joint family. It is not known when the members 
of this family became converts to Christianity, nor is it known 
whether all of them are descendants of an ancestor who became 
a Christian convert. There being no allegation or proof that 
this family continued to adopt the incidents of a Hindu joint 
family, defendants 2 and 3 cannot be placed in tht position of 
a de jure or de facto manager of a Hindu joint family. 


If the defendants’ family cannot be treated as a Hindu 
joint family, on what basis can the plaintiffs seek to enforce 
the liability for the suit debt on the defendants other than 
defendants 2 and 3 who are the executants of the suit promissory 
note? The mere fact that a number of Indian Christians with ties 
of relationship are living together in a house and have acommon 
mess would not confer on such a group of persous the rights and 
obligations recognised by Hindu Law in respect of a joint Hindu 
family, nor can we treat this family as a partnership in the legal 
sense, as some members thereof have been carrying on some trade. 
Mr. Srinivasa Aiyangar, the learned Advocate for the appellants, 
fairly conceded these infirmities, but however argued that the 
members of this family by reason of their joint living and joint 
enjoyment of the properties and joigt trade may be deemed to 
be a quasi-partnership, at least for the purpose of holding the 
debts borrowed for such trade by thea managers as binding 
on the otber members. It is difficult conceive how sucha 
liability can be enforced on any legal principle, except on the 
ground of express or implied agency. 


According to the frame of the plaint, the suit is one on 
the promissory note (Ex. A). It is executed by defendants 2 
and 3 in their individual capacity and there is nothing in the 
promissory note itself to indicate that they executed it as 
managers of any family or as agents of defendants 1 and 4. 
Even assuming that defendants 2 and 3 are the managers of 
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the family and the other members derived the benefit of this 
promissory note debt, it is clear that those whose names are not 
disclosed in the promissory note itself as principals cannot be 
made liable. There is the clear pronouncement by tbe Privy 
Council in Sadasuk Janki Das v. Sir Kishan Pershad1 
that in an action on a promissory note against a person 
whose name properly appears as party to the instrument, it is 
not open either by way of claim or defence to show that the 
signatory was in reality acting for an undisclosed principal. 
The sections in the Indian Contract Act relating to the liability 
of an undisclosed principal do not override Ss. 26 to 28 of the 
Negotiable Instruments Act: vide also Subba Narayana Vathi- 
yar v. Ramasami Aiyar3. In an instructive judgment 
delivered by a single Judge of the Bombay High Court, the 
principles of law relating to this question have been well 
discussed: vide Manchersha v. Govind3. We have therefore 
no hesitation in holding that in the present suit which is based 
on the promissory note (Ex. A), defendants 1 and 4 or defend- 
ants 5 to 9 cannot be made liable. 


This position has been fairly conceded by the learned 
Advocate for the appellants, but he however pressed for accept- 
ance the principle of the ruling in Duggempudi Nagamma v. 
Peda Venkatareddi4 and asked the Court to treat the plaint as 
having been amended, so as to make it one enforcing a claim in 
the alternative, based on the original consideration for the 
promissory note (Ex. A). For the purpose of deciding the 
case on this basis, we have to consider briefly the effect of the 
evidence adduced in this case. It is significant that the plaint 
does not even allege the trade to be a joint family trade. 
Defendants 5 to 9 are not even stated to be members of the 
family. Without adeguate proof, it cannot be taken that a 
trade carried on by defendants 2 and 3 is a trade on behalf of 
the family or one the benefit of which has been derived by the 
other members of the family, even in the case of a joint Hindu 
family. A fortiori, the onus of proof is even greater in the 
present case. The oral evidence is not only meagre, but 
thoroughly unreliable. 





1. (1918) L. R. 46 L A. 33: TLR 46 Cal. 663 at 669: 36 M.L.J. 429 (P.C). 
2. (1906) LL.R. 30 Mad 88: 16 M.LJ. 508 (F.B.). 
3. ALR. 1930 Bom. 424, 4. (1920) 12 L. W. 147. 
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[His Lordship discussed the oral evidence and concluded 
as follows :] 

In the face of the aforesaid facts, of'what avail is the pro- 
missory note (Ex. D) to the plaintiffs in this suit for the 
purpose of enforcing Ist defendant’s liability thereunder? That 
promissory note is dated 5th June, 1917 and the present suit 
was filed on 24th June, 1929, after an interval of more than 
12 years. Unless the plaintiffs prove that the claim based on 
Ex. D was not barred on the date of the suit no relief could 
be given against the 1st defendant who was a joint executant of 
this promissory note along with defendants 2 and 3. There are 
some endorsements of payment on Ex. D purporting to have 
been signed by defendants 1 and 2, but there is absolutely no 
proof of the truth of these endorsements, nor do the plaintiffs 
allege in the plaint that the clatm based on Ex. D is not barred 
by reason of these endorsements of payment. Even assuming 
these endorsements to be true, they take us only up to 6th 
November, 1920. Unless the acknowledgment contained in the 
promissory note (Ex. A), which is dated 27th July, 1923, and 
the payment dated 11th June, 1926, endorsed on Ex. A, are 
shown to have been made by defendants 2 and 3 as agents of 
the Ist defendant, the.claim against the 1st defendant based on 
Ex. D. would be barred. As we have already shown, such 
proof is wanting. The mere fact that the Ist defendant was 
one of several contiactors in respect of Ex. D is not sufficient 
to render him chargeable by reason of the acknowledgment or 
payment made by defendants 2 and 3 alone (vide S. 21 of the 
‘ Limitation Act). No decree can therefore be passed against 
the Ist defendant even in respect of the debt due under Ex. D. 

In the result the appeal fails anù is dismissed with costs. 

K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICAZURE AT MADRAS. 
Present :—MR. JusTIcE BUTLER. 





Arunachala Mudali .. Appellani* (Plaintiff) 

v. ' 

Venkatachala Pillai and others .. Respondents ( Defend- 
ants). 


Registration Act (XVI of 1908), S. 35 (1) (a)—E-xecutant of a 
transfer of morigage dying after execution of transfer—Documeni presenied 
by iransferee—A person not in fact the representaiive of the deceased, 
admitting tt—Registration valid. 


* S. A No. 123 of 1930. 28th February, 1934. 


ae 
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Where a person 18 accepted by the registration officer as the represen- 
tative of a deceased person, though in fact he may not be legally entitled to 
represent the deceased, and the document is registered, this constitutes 
merely an error in procedure on the part of the registering officer and does 
not invalidate the registration. 


Pakron v. Kunkommed, (1900) L L. R 23 Mad. 580; Rafat-un-nissa 
Begam v. Husaini Begam, (1924) I. L. R. 47 All. 294 and Dattatraya Keshav 
Naik v. Gangabai Narayan Naik, (1925) 94 I. C. 560, followed. 


Appeal against the decree of the District Court of South 
Arcot in Appeal Suit No. 189 of 1928 preferred against the 
decree of the Court of the District Munsif of Tindivanam in 
Original Suit No. 687 of 1927. 

T. E. Ramabhadrachariar for appellant. 

R. Rangaswami Aiyangar for respondents. 

The Court delivered the following 


Jupemant.—The question arising here for determination 
is whether where the executant’ of a transfer of a mortgage 
dies after the execution of the transfer, and the document is 
presented for registration by the transferee and execution is 
admitted by a person purporting to be but not in fact the represen- 
tative of the deceased, the registration of the document on such 
admission is a nullity as made without jurisdiction, or whether 
the defect was one of procedure falling within S. 87 of the 
Registration Act and therefore not invalidating the document. 
S. 35 (1) (c) of the Act provides that if the person executing 
the document is dead and his representative or assign appears 
before the registering officer and admits the execution, the 
registering officer shall register the document. This appeal has 
been argued on the assumption that the person, who appeared 
before the registering officer, was not in fact a person legally `’ 
entitled to represent the deceased transferor, the transfer having 
been made by the widow of the mortgagee, and execution being 
admitted by the widow of the divided brother of the mortgagee. 
The lower appellate rt has taken the view that admission of 
execution by a person who is not the representative of the 
deceased executant involves a defect of jurisdiction which is not 
cured by S. 87. In appeal it is argued that the defect is one 
of procedure. It is well settled that where a document is 
presented for registration by a person not entitled to do so 
under Ss. 32 and 33, the Registrar has no jurisdiction to 
register, and S. 87 cannot be invoked (Jambu Prasad v. 
Muhammad Aftab Ali Khani and Estekiel and Co. v. Annada 


1. (1914) L.R. 42 LA. 22: L L. R. 37 AIL 49; 28 M.LJ. 577 (P.C). 
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Charan Seni). And the former decision has been relied onj for 
the proposition that a failure to comply with the strict terms of 
Ss. 34 and 35 also creates a failure of jyrisdiction. Sir John 
Edge there states: 


“One object of Ss. 32, 33, 34 and 35 of Act III of 1877 wasto make it 
difficult for persons to commit frauds by means of registration under the 
Act.” 


But the question there dealt with was under Ss. 32 and 33, 
and these decisions are no authority for cases falling under 
Ss. 34 and 35. In Sah Mukhun Lall v. Sak Koondun Lala 
(a case falling under S. 35 of the Act) Sir Barnes Peacock 
stated “innocent and ignorant persons should not be deprived 
of their property through any error or inadvertence of a 
public officer, on whom they would naturally place reliance”. 
And the appellant argues from this that the Regjstrar having 
jurisdiction to decide whether the person admitting execution is 
prima facie the representative of the deceased, had jurisdiction 
to decide this wrongly, and that the assignee is not to be pre- 
judiced by his erroneous decision. But the matter need not 
rest on this broad ground, as there are decisions that deal 
directly with cases falling under S. 35. S.35(1) (a) provides 
that all persons executing a document shall admit execution, 
and if any such person denies execution, the Registrar shall 
refuse to register. In Pakran v. Kunhammed3 it was held that 
where only one out of three sons, entitled to represent a deceased 
executant admitted execution, that assuming all three ought to 
have so admitted and that the Registrar was in error in con- 
sidering that the one brother was the due representative of 
the deceased, such error was merely an error in procedure. To 
a similar effect are the observations in Rafat-un-nissa Begam v. 
Husaini Begam and a case more difectly in point is to be found 
in Dattatraya Keshav Naik v. Gangabai Narayan Naik}, where 
the widow of one of two executants safe execution along 
with the surviving executant. The Court held that assuming 
the registering officer was in error in accepting the widow as a 
representative for the purpose of the section, it was only a 
defect in procedure not sufficient to invalidate registration. 
Following these authorities I hold that where a person is 
accepted by the registration officer as the representative of a 


1. (1922) LL.R. 50 Cal 180. 
2. (1875) L. R. 2 I. A. 210. 3. (1900) LL.R. 23 Mad. 580. 
4. (1924) LL.R. 47 AIL 294. 5. (1925) 94 T. C. 560. 
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chala Piliai. 


680 ° THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


deceased executant, though in . fact he may not be legally 
entitled to represent the deceased, and the document is regis- 
tered, this constitiites merely an error in procedure on the 
part of the registering officer, and does not invalidate the 
registration. The appeal will be allowed with costs, and the 
suit will be remanded to the lower appellate Court for further 
disposal in the light of this judgment. 

K C. ` Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present :—Mnr. Justice KRISHNAN PANDALAI. 





Sundari Ammal .. Appellant® (1st Defendant) 
U. 
Venkatarama Sastrial and others .. Respondents (Plaintif and 
A : Defendants 2 and 3). 


Hindu Law-—Widow's maintenchce—Reduction of rate—How far 
permissible. 


There is no basis for the principle that where a widow has received a 
certain rate of maintenance from the family but subsequently improved her 
financial condition either by her own efforts or by the generosity of others, 
she is liable to have the allowance reduced, 


Bhovanamma Garw v. Ramasami Garw, (1881) I, L. R. 4 Mad. 193, ex- 
plained and distinguished. 


Lingayya v. Kanakamma, (1913) L L. R. 38 Mad. 153: 28 M. L. J. 260, 
distinguished. 

Where a Hindu widow obtained through a decree of Court from her 
husband's brother and other members of his family an annual maintenance 
of 16 kalams of paddy and Rs. 9 a year, the ground that she had received a 
gift of 6 mahs of land from her brother which would fetch 25 kalams of 
paddy more than when the maintenance was fixed would not be sufficient to 
reduce her maintenance especially in view of the present low price of paddy. 

Second appeal against the decree of the Court of Smalt 
Causes at Kumbakonam in A. S. No. 50 of 1928 preferred 
against the decree of the Court of the Additional District 
Munsif of Kumbakonam in O. S. No. 45 of 1927. 


T. S. PE EA for appellant. 
C. Atyaswams Sastri for respondents. 
The Court delivered the following : 
JupGmMENT.—This appeal arises out of a suit of rather an 
unusual character whose object was to reduce the maintenance 
allowed to a’Hindu widow, the Ist defendant (appellant) by 
the decree in O. S. No. 67 of 1883 (Ex. A) obtained by her 
against her husband’s brother and other members of his family 





* Second Appeal No. 1075 of 1929, - 22nd November, 1933. 
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by which she was allowed an annual maintenance of 16 kalams 
of paddy and Rs. 9 a year on the ground that the circumstances 
had subsequently so altered that she became no longer entitled 
to receive this sumptuous allowance and had therefore to be 
put upon shorter rations. The improvement in the appellant’s 
condition was said to arise from her having received a gift of 
6 mahs of land which, according to the learned Judge in the 
lower appellate Court, produces an annual income of 25 kalams. 
It is notorious that at the present moment and for 2, 3 years at 
least prior to this the price of paddy is about 14 annas to Re. 1 
a kalam. It never was much above Rs. 3 a kalam. So that 
at its best the allowance given to the widow would amount to 
Rs. 57 a year and at the present moment amounts to Rs. 23 a 
year. The District Munsif after going through a number of 
authorities was unable to find anything to suit this peculiar case. 
He dismissed the suit on the ground that the original allowance 
itself was insufficient and was so fixed because the widow had 
then the protection of her father who having been a pandit in 
the Cochin Chief Court had retired ona pension of Rs. 125. It 
was expected that with his assistance she might be able to 
sustain life if she got Rs. 57 more from her family. On appeal 
by the plaintiff-respondent, who is a son of the appellant’s 
husband’s brother, the learned Subordinate Judge of Kumba- 
konam went through an equally long list of authorities but 
equally failed to find anything fitting this particular problem. 
But having gathered the principle from the authorities that the 
possession of private means may be taken into consideration for 
fixing a widow’s maintenance proceeded straightaway to apply 
it to a reduction of maintenance once granted. He went into 
figures in paragraph 13 of his judgment to ascertain how far 
the appellant’s financial condition had improved so as to 
necessitate a reduction in her allowancf He found that she 
got the 6 mahs of land already mentioned from her brother and 
therefore was receiving 25 kalams of p#ddy more than when 
the maintenance was fixed and for that reason reduced the 
appellant’s maintenance to 8 kalams and Rs. 44 a year. At its 
best this allowance would have produced in years long gone by 
—whether they will return no one can say—Rs. 284 a year. As 
a matter of fact it will now produce Rs. 11-8-0. 


A more absurd result it is difficult to imagine, as the 
conclusion of a judicial enquiry into the sufficiency of a widow’s 


R—86 


682 THE MADRAS LAW JOURNAL REPORTS. [voL. 


maintenance. The appellant is now 80 years old and obviously 
quite unable to work or to bear physical exertion. She must be 
attended to by others: Her father on whose help the allowance 
was fixed in 1883 is long ago dead. Those are the facts. No 
judicial mind can in these circumstances reduce a widow’s 
maintenance which at present would yield only Rs. 23 a year. 


But this is said to be supported by some principle. There 
is no such priuciple. I asked the learned Advocates on both 
sides to refer me to any case reported or unreported in which a 
widow’s maintenance had been reduced on the principle contended 
for. I have not been referred to any such case. The reference 
to Lingayya v. Kanakammal! is obviously misconceived because 
all that was said there was that in fixing the rate of maintenance 
which meang first fixing it the private means of the widow might 
be taken into consideration althdugh it will not be a ground for 
denying her any maintenance. That is not the present case 
which is one of reducing a maintenance which has been allowed 
by a decree of Court and fixed at the figure awarded in view of 
the fact that the maintenance-holder expected to receive some 
help from her relations. Reference has, however, been made to 
certain observations in Bhavanamma Garu v. Ramasanii Garus, 
That was a case where two villages ina Zamindari in the Kistna 
District were given for the maintenance of a widow of the 
family at a time when there was no irrigation. Subsequently 
irrigation was introduced and the income of the villages greatly 
enhanced. In these circumstances the then Zamindar took 
unlawful possession of a portion of these villages. In the suit 
by the widow for its recovery their Lordships held that the 
Zamindar was not entitled to re-take possession of the properties 
given for maintenance whiah are given for the widow's lifetime. 
It then seems to have been suggested that because the annual 
income of the propeMies had greatly enhanced, the Zamindar 
was entitled to revise the grant. The question was one not 
before the Court nor did it require decision. But their Lordships 
made certain observations at page 199. They first say what is 
very much to the point in this case that when land is allotted 
for maintenance for the donee’s life, the average income is what 
is regarded as the basis of the contract and that variations of 
the average income from normal causes such as variations of 





1. (1913) I. L. R. 38 Mad. 153: 28 M. L. J. 260, 
2. (1881) I, L. R. 4 Mad 193. 
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seasons is not a sufficient ground to revise the grant. But their Sundari 
Lordships proceed that the introduction of irrigation in the case ap 
then under consideration was no doubt’ a circumstance not Venkata» 
foreseen by cither party to the contract, and that whether the rama 
present Zamindar is at liberty to revise the grant on the ground 
that the late Zamindar ought to have foreseen and provided 
against the contingency is a question which it is not necessary 
to decide for the purpose of this suit. They added further that 
such a right, if any, is only to claim readjustment of the grant 
and not to dispossess the lady either by gaining over the tenants 
or by granting pattas to them. I fail to see what support can 
be obtained for the judgment of the Lower Court from these 
remarks. No right of revision was there asserted. Their 
Lordships are very careful to add that they weretalking of a 
right, if any, and they also carefully guarded themselves by 
saying that it was not necessary to decide the point. But those 
facts have absolutely no reference to this case. There the 
property given itself enhanced in value, t.e., annual value. 
Here no property at all was given. And what was subsequently 
given to the widow was by some one else who took pity on her 
—her brother. The grain and money allowance given by the 
family has not appreciated even if that were relevant but greatly 
depreciated. I have sought but not obtained any basis for the 
principle that where a widow has received a certain rate of 
maintenance from the family but subsequently improved her 
nancial condition either by her own efforts or by the generosity 
of others, she is liable to have that allowance reduced. The 
learned Judge therefore entirely misdirected himself and his 
decree must therefore be set aside and that of the District 
Munsif restored with costs here anc@in the Court below. 

K. C. 


IN THE HIGH COURT OF JuDIca fure AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 





Decree set aside. 


Kathasawmy Chettiar and another .. Petitioners* 
v. 
Ramachandran (minor) and another .. Respondents. 


Civil Procedure Code (V of 1908), O. 9, R. 13—Swuit against minors— Kathasawmy 
Minors not defended by their guardian—B reach of trust in allowing a decree Chettiar 





to be obtained ex parte against minors—Whether decree could be set aside v. 
as void. Rama- 
chandran. 
*C, R Ps. Nos. 1543 and 1544 of 1933. 8th February, 1934. 
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The petitioners (plaintiffs) sued three brothers to recover some money 
due in respect of a deposit made with their deceased father. The 1st defend- 
ant was a major and the other two were minors. Plaintiffs applied ‘for the 
appointment of a guardian proposing first the mother, and, on her declining, 
the brother (the Ist defendant), who agreed to act as guardian and was 
appointed accordingly. In the anit he took time to file the written statement 
but afterwards did not at all make a defence either for himself or on behalf 
of his minor brothers and the suit was decreed ex parte. On the allegation 
that the lst defendant had feiled inhis duties of a guardian and that 
accordingly the mother had applied to be made a guardian and sought to set 
aside the ex parte decree, 

Held, that the finding of the Lower Court that the Ist defendant had 
betrayed his trust as guardian in not having filed a written statement and 
leaving the hearing to proceed ex parte, was sufficient to bring the case with- 
in the terms of O. 9, R. 13, Civil Procedure Code. 

Kesho Pershad v. Hirday Narain, (1880) 6 Cal L. R 69, relied on 


Petitions under S. 115 of Act V of 1908 praying the High 
Court to revise the orders of the Court of the District Munsif 
of Coimbatore, dated the 7th Aygust, 1933 and made in I. As. 
Nos. 1351 and 1350 of 1933 in O. S. No. 716 of 1932 
respectively. 

S. Muthiah Mudaliar and M. Krishna Bharathi for 
petitioners. 

K. P. Ramakrishna Atyar for respondents. 

The Court delivered the following 

JupGMENT.—These two revision petitions are preferred 
against two orders of the District Munsif of Coimbatore 
(1) discharging a guardian ad litem and appointing another, and 
(2) setting aside an ex parte decree. The Plaintiffs, who are 
the petitioners in both the petitions, sued three brothers to re- 
cover some money said to be duein respect of a deposit made 
with their deceased father. The Ist Defendant was a major 
and the 2nd and 3rd Defendants were minors. The 
Plaintiffs applied in the ordinary way for appointment of a 
guardian ad litem to thm, proposing first the mother and later 
the brother, that is, the,lst Defendant. The mother declined 
to act but agreed that her son might act and the Ist Defendant 
undertook the duties and was appointed. In the suit he took 
time to file a written statement but in point of fact he did not 
file one and made no defence either for himself or on behalf of 
his minor brothers and the suit was decreed ev parte. Then 
followed the two applications out of which these petitions. 
arise. . 

It was alleged that the brother had failed in his duties as’ 
guardian and accordingly the mother applied to be made 
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guardian and at the same time application was made to set aside Kathasawmy œ * 
the ex parie decree. The learned District Munsif has granted ood 

both applications. The substantial one relates to setting aside the Rama- 

decree and in the order relating to this he has given his reasons “Pandran. 

for finding that the 1st Defendant had interests adverse to his 

brothers and had failed to discharge his trust with regard to 

them by defending the suit. He accordingly concluded that 

there was no representation of the minors and that the er 

parte decree against them is invalid and he therefore set it 

aside. 


This is not a logical way of putting the matter. If the 
ex parie decree was, as I understand the learned District 
Munsif to have held, void, there was no need to set it aside. 
On the other hand if he did set it aside he must have 
found that one of the reasons pid down in O. 9, R. 13 of the 
Code of Civil Procedure for adopting such a course 
existed. There are various early decisions which held that 
the reasons which this rule requires for setting aside an 
ex parte decree are not the only ones, and that the Court has 
inherent power, in appropriate circumstances, to set aside an 
ex parte decree even though summons has been duly served and 
it has not been shown that the defendant has not sufficient cause 
for not appearing. The question later came before a Full Bench 
in Neelavent v. Narayana Reddil and it was there held that the 
Court has no power, apart from the provisions of O. 9, R. 13, 
Civil Procedure Code, to set aside an ex parte decree passed by 
itself. Accordingly, such an early decision as that of Oldfield, J. 
in Adyapadi Ramanna Udpa v. Krishna Udpa’, holding on 
general grounds that the gross negligence of the next friend of a 
minor plaintiff is sufficient reason fog setting aside an ex parte 
decree can no longer be regarded as good law. It has been argued 
in the present case that the District Munsif has not recorded any 
finding as to whether the minors had*sufficient cause for not 
appearing and allowing an ex parte decree’ to be passed and that 
that omission ipso facto renders the order liable to revision. I 
think that if materials exist in the record and in the Lower 
Court’s order for drawing the conclusion that such sufficient 
cause did exist it is not desirable to interfere. with the order 
although it may have been passed on incorrect grounds. 





L (1919) L L. R. 43 Mad. 94: 37 M. L. J. 599 (F. B.). 
2. (1914) 27 M. L. J. 167. 


"© Kathasawmy 
Chettiar 


Rama- 
chandran. 
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The question accordingly arises whether the default of a 
guardian who wrongfully allows the claim to be decreed er 
parie will constitute sufficient reason for the non-appearance of 
the minors within the terms of the rule. The case is in many 
respects analogous to that of an advocate who has failed to 
put in an appearance after undertaking to represent a party. I 
have no doubt that if it is a real case of default and the party 
is in no respect to blame this would be accepted as 
‘sufficient cause’ within the rule. The case of a minor is in 
some respects stronger, as he has neither the option to put in an 
appearance himself nor power to choose his own representative. 
He has been declared ex parte in circumstances over which 
he had no control whatever. The position has been excellently 
put in a case reported on behalf of the respondent in Kesho 
Pershad v.*Hirday Narain1 by Markby and Mitter, JJ. That 
too was an instance of the Isf defendant—in that case the 
mother—appearing personally and as guardian of the minor 
sons, and allowing an ex parte decree to be passed. Application 
was made to set it aside on the ground that summons was not 
duly served, but this ground failed. 

Nevertheless the learned Judges said that it could be put 
upon the alternative ground that sufficient cause existed for the 
failure of the minors to appear. They observe: 


“We think that we may legally and fairly deal with this matter as 
regards the minors under the clause which provides that if the defendant be 
prevented by any sufficient cause from appearing when the suit was called or 
for hearing, the Court should pass an order to set aside the judgment. It is 
not to be expected that the defendants themselves could have appeared in 
person and they had a right to expect that their lawful guardian would take 
the proper, and what in this case was obviously a necessary, step to protect 
their interest. By a neglect of duty for which they are not in any way 
responsible, no one appeared on their behalf when the case was called on. 
We think it would be contrary te justice to hold that they are responsible for 
their non-appearance. We think they have a right to say in the words of the 
Act, that they have ag, Shiai by sufficient cause from appearing when 
the case was called on. at being so, whether the summons was served or 
not, the Court below had power to set aside these decrees.” 


This judgment has been referred to as one example of 
sufficient cause for non-appearance by Seshagiri Aiyar, J. in 
the Full Bench case already referred to, where he says at 
page 104: 


“A suggestion was made that the default of a guardian of a minor 
defendant will not be covered by this clause (the clause relating to sufficiency 
of cause). There is no reason for limiting the language of the clause in 





1. (1880) 6 C. L. R. 69. 
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that way. Further there is the authority of Kesho Perskad v. Hirday 
Naran’, against this suggestion.” 


I think accordingly that the finding of the learned District 
Munsif that the 1st Defendant had betrayed his trust as guardian 
is sufficient to bring the case within the terms of O. 9, R. 13 of 
the Code of Civil Procedure and that the order setting aside 
the decree can be justified on these grounds. 

A further point is taken that the application is time-barred. 
This point does not seem to have been taken, and if at all taken 
does not seem to have been pressed in the Lower Court. 
Having regard to the fact that S. 5 of the Limitation Act 
applies to such petitions I do not think that an order of this 
kind should be revised on this gronnd. 

The order of the learned District Munsif appointing the 
mother as guardian in the place of the son necessdrily follows 
from his finding of the existence of an adverse interest in the 
son. The Civil Revision Petitions are accordingly dismissed 
with costs. One Vakil’s fee. 

K. C. 





Petitions dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Jusrice Mapmavan Nair, Mr. Justice 
JACKSON AND Mr. Justicz KRISHNAN PANDALAI. 


Panjam V. Thirumala Reddi .. Petitioners 
v. 
C. K. Anavema Reddi and others .. Respondenis. 


Limitation Act (IX of 1908), S. 12—"Ttme requisite’—Two applica- 
tions for copy— Appeal filed with copy obtained later—Time to be computed 
according to that copy—Time occupied in earlier copy not to be taken into 
account, ° 

The time requisite in S. 12 of the Limitation Act is the time beyond the 
appellant’s control occupied in obtaining the g7 which accompanies the 
memorandum of appeal and not an ideal lesser ptriod which might have been 
occupied if the application for copy had been filed at some other date or the 
time which might have been occupied in obtaining some other copy which is 
not filed with the appeal, in a case where the appellant has obtained one. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to dis- 
miss with costs, as it was presented out of time, Appeal 
No. 346 of 1927, preferred to the High Court against the 





1. (1880) 6 C. L. R. 69. 
¥*C.M.P. No. 3479 of 1933. , 2th November, 1933. 


F. B. 


Thirumala 
Reddi 
v. 
Anavema 
Reddi. 


° 


ev a 


Madhavan 
Nair, J. 


Jackson, J. ` 
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decree of the Court of the Subordinate Judge of Cuddappah in 
O. S. No. 5 of 1926. 


K. Bhimasankaram for petitioner. 


P. Venkataramana Rao, A. Raghunatha Rao, S. Rama-— 
swami Aiyangar, N. Muthuswamt Aiyar, N. Ramaswami Atyar, 
A. Venkaiasubbu Mudaliar, Kasturi Seshagiri Rao, B. 
Satyanarayana and O. Rajavelw Cheti for respondents. 


The Court delivered the following 


Jupcments. Madhavan Nair, J.—I entirely agree with 
the judgment which my learned brother, Jackson, J., will pre- 
sently deliver and I have nothing useful to add to it. 


Jackson, J—The 9th respondent takes a preliminary 
objection th&t this appeal is out gf time. The date of the decree 
and judgment of the Lower Court is 24th February, 1927. On 
1st March, 1927, the plaintiff applied for copy and obtained it 
after 34 days-had been occupied by the copying department. 
He has since died, and it is not known what he did with that 
copy. 

He applied again for copy on 20th April, 1927, and since 
the recess intervened, the time occupied by the department was 
82 days. The appeal was filed on 13th August, and if this 
82 days be reckoned as the time requisite for obtaining copy, 
the appeal is within time. But on behalf of 9th respondent it 
is argued that the appellant himself has demonstrated the time 
requisite to be only 34 days, and if that figure be taken the 


appeal is time-barred. 


The time requisite for obtaining a copy of the decree 
mentioned in S. 12 of th® Indian Limitation Act is the time 
beyond the applicant’sgontrol occupied by the copyist depart- 
ment after an application for copy has been duly made. It is 
no concern of the Courts to ask when the application was made. 
A party may apply immediately the suit is decreed, or if he 
cares to take the risk he may wait till the 90 days’ period allowed 
him by statute is almost exhausted. Then the time requisite 
for obtaining a copy of the decree will be deducted, and so long 
as he is within his 90 days the appeal will be in time. But the 
respondent would have it that the applicant must discover 
within these 90 days at what time the copyist department can 
most expediously produce a copy, and the time requisite for 
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obtaining a copy is this minimum period, and nothing more. 
Such a system would be intolerable to the parties, unworkable 
by the Courts, and is certainly not derived from our statutory 
law. For example, suppose that a suit is decreed on the 15th 
December, and the intending appellant applies for copy at once, 
He will be involved in the Christmas holidays and it may take 
40 days before his copy is ready. He then takes full advantage 
of the 90 days allowed him by statute, and files his appeal just 
within 130 days, 90 plus 40. Meanwhile the other party has 
applied for copy for his own purposes after Christmas, and has 
obtained a copy in 30 days. Is he tobe allowed triumphantly 
to exhibit this copy and plead that “the time requisite for 
obtaining a copy” in S. 12 of the Indian Limitation Act is 30 
days, and his opponent’s appeal is time-barred. Obviously not: 
but that is precisely the argument advanced by the present 
respondent. It makes no différence whetber the minimum time 
for obtaining copy has been demonstrated as in this appeal by 
the appellant himself, or, as in the above example, by the res- 
pondent. In neither case, is the Court concerned with the 
ideal minimum. The only concern of the Court is the time 
occupied in obtaining the copy which is filed with the appeal, 
not the time which might have been occupied in obtaining some 
other copy which is not filed with the appeal. 

There is no case directly in point. The respondent relies 
strongly upon an observation’ of the Privy Couper in J. N. 
Surty v. T. S. Chetiyar, A Firm, 


“The word ‘requisite’ is a strong word ... it means ‘ properly 
required’ and ıt throws upon the pleader for the appellant „the necessity of 
showing that no part of the delay beyond the prescribed period is due to his 
default.” 


This affirms the rigid practice ef our Courts, which insists 
that the only period to be deducted is that occupied by the official 
department: cf. Donepuds Subrahmanyah v. Narasimham3. No 
excuses will be heard about inability # apply, or to furnish 


papers, earlier than has been done. It could never be the’ 


‘default’ of the party in the example given above that he applied 
before instead of after Christmas, and there is nothing to the 
contrary in this ruling. 

The argument advanced before us that the time ideally 
requisite had already been demonstrated by the appellant-is not 





1. (1928) L.R. 55 LA. 161: LL.R. 6 Rang. 302 at 313: 54 M.L.J. 6% (P.C.). 
2. (1920) 38 M.LJ. 465. 
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directly met by the ruling in. Aminuddin Sahib v. Pyari Bil, 
although no doubt that ruling assists the present appellant by 
affirming that the copy actually filed with the appeal is the copy 
with which the Court is concerned when assessing the time that 
has run. When the essentials of this question have been clearly 
grasped, Pramaitha Nath Roy v. Lee8, upon which the respond- 
ent also relies is really of more assistance to ‘the appellant. 
On page 1003 a distinction is drawn between periods which 
were and periods which were not within the appellant's 
control. ‘No period can be regarded as requisite under the 
Act which need not have elapsed if the appellant had taken 
reasonable and proper steps to obtain a copy of the decree.” 
In our present case the second application on April 20th 
was a reasonable and proper step, and the period of 82 days 
then occupied by the department, was beyond the appellant’s 
control. Can it be said (yet this is the argument before us) 
that the only reasonable course was to have applied in time to 
avoid the recess, or that the fact of his applying abortively 
before the recess instead of sitting still and doing nothing at 
all, has made the appellant’s application of 20th April irra- 
tional and improper? There is nothing in Pramatha Nath Roy 
v. Lee# to support such an argument: there the facts are that 
the appellant had needlessly dallied before filing his application 
for copy. Kamruddin Hyder v. M.N. Mstier8 is on all lines 
similar to the case in Pramatha Nath Roy v. Lee’. 


It must be held that the time requisite in.S. 12.0f the Act 
is the time beyond the appellant’s control occupied in obtaining 
the copy which accompanies the memorandum of appeal, and 
not an ideal lesser period which might have been occupied if 
the application for copy had been filed at some other date. 

The appeartherefore is not barred by limitation. C. M. P. 
No. 3479 of 1933 is d&missed with costs. - 

Krishnan Pandalai; J.—I agree that the preliminary objec- 
tion fails, but wish ‘to’ briefly add my reasons, as I was first in- 
clined to take the opposite view. The date of the decree is 24th 
February, 1927. The appellant obtained two copies of the 
decree, both statedly for filing an appeal, by applications res- 
pectively dated 1st March, 1927 and-20th April, 1927. Hedid 
a 

es 1. (1920) LL.R. 43 Mad. 633: 38 M.L.J. 340. - 
2, (1922) LR 49 I. A. 307: LL.R. 49 Cal. 999: 43 MLAS. 7 765 (P.C). 
3. (1924) I.L.R. 52 Cal 342. 
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not file the appeal using the copy which he got on the former 
application, and there is nothing on record to show what 
happened to it. If he had used it for appealing, ‘the last day 
for filing the appeal after making the usual allowance for the 
period taken by the copying department would have been 30th 
June, 1927, which date being within the vacation of this Court, 
the appeal should have been filed on the re-opening on the 18th 
July, 1927. The appeal was filed on the 13th August, 1927, 
using the copy obtained on the second application according to 
which after making the corresponding allowance the last date 
for filing the appeal would be the 18th August, 1927. The 
appeal would thus be out of time if the computation be made 
on the first copy but would be in time on the second copy. 


The objection is that the appellant having in his possession 
a copy of the decree granted on his first applicatfon, no more 
time was in fact requisite for him to get a copy for filing the 
appeal and the allowance given by S. 12 of the Limitation Act, 
must in this case be only that which was attributable to getting 
the first copy and therefore that the appeal should have been 
filed on 18th July, 1927 and is barred as it was only filed on 
13th August;:1927. The time requisite for obtaining a copy 
mentioned in S. 12 of the Limitation Act is not the time 
requisite for obtaining the copy actually used but the time requi- 
site for obtaining an earlier copy, at least in cases where the 
appellant has obtained one. 

The objection is really an attempt to use certain observa- 
tions of the Privy Council in J. N. Surty v. T. S. Chetiyar, A 
Firm! in a manner not intended by the Board. The real point 
decided in that case was merely that the allowance of the time 
requisite for getting copies of judgment and decree given by 
S. 12 of the Limitation Act was not. confined to appeals under 
O. 41, R. 1, Civil Procedure Code, undef which it is necessary 
to, produce such copies, but applied also to appeals from the 
Original Jurisdiction of High Courts by* whose rules copies of 
judgments and decrees are not required to be produced with the 
appeal memorandum. After deciding this point as above, their 
Lordships proceeded to refer to an observation of the High 
Court of Rangoon, which had upheld the contrary view, that 


“the elimination of the requirement to obtain copies of the documents 
was part of an effort to combat the dilatoriness of some Indian practi- 
tioners.” -- - ; 





1. (1928) L.R. 55 LA. 161: LL.R. 6 Rang. 302 at 313: 54 MLL.J. 696 (P.C). 
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_ Their Lordships observe with respect to this that they 
would be unwilling to discourage any such effort, but point out 
that all that can be dane, as the law stands, is for the High 
Courts to be strict in applying the provision of exclusion. They, 
further observe that the period to be excluded is that which is 
“requisite” and explain that word as meaning “properly 
required” and throwing upon the pleader or counsel for the 
appellant the necessity of showing that no part of the delay 
beyond the prescribed period is due to his default. These 
observations were made in a case in which the application for 
copies was made on the very day on which the judgment was 
pronounced and therefore apply only to dilatoriness of an 
applicant for copy after his application and in doing things 
necessary for obtaining them. What the Privy Council meant 
was that if sfich dilatoriness be alleged, the applicant (appel- 
lant) must show that.in promoting his application and getting 
copies he did everything that the rules of the Court require to 
enable him todo so. The Board was clearly referring to the 
time taken for obtaining the copy on which the appeal was 
actually filed and not to any default such as the present 
9th respondent is now urging against the appellant consisting 
of having another copy in his possession, on which also the 
appeal might have been filed but was not. This case therefore 
does not furnish any support to the objection. 


No decision supporting the objection has been cited. In 
Pramatha Nath Roy v. Lee1 the appeal was from a decree on 
the Original Side of the Calcutta High Court. The time for 
appealing was 20 days from the date of the decree or order which 
was 26th July, 1918. No application for a copy was made 
within the 20 days, nor did the appellant (defendant) promptly 
take the necessary steps to have the order drawn up, which 
were necessary accord®g to the.practice of the Court. When 
‘subsequently the draft arder was drawn up on the application 
‘of the plaintiff, the appellant (defendant) retained the draft in 
his hands for several days before returning it. Finally on the 
30th August he filed the appeal without a copy of the judgment 
or decree which were required to be produced with every 
metnorandum of appeal by the miles of that Court. At the 
hearing the appellant urged that the excess over 20 days which 





1, (1922),L.R. 49 LA. 307: ILL.R: 49 Cal. 999: 43 M.L.J. 765 (P.C.). 
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had elapsed before he filed the appeal must be allowed as requi- 
site for obtaining copies of the judgment and order under S..12 
of the Limitation Act. The High Coutt held that the delay 
was due to the appellant’s laches in not taking the steps 
necessary to have the order drawn up and signed without 
which no copy could be granted. It is to be noted also that 
the copy application in that case was made long after the 


appeal was itself filed, namely, 9th September, 1918. All that . 


this case decided was that where before a copy can be given, 
certain steps are to be taken by the appellant for preparing the 
original, if he does not take the necessary steps to have the 
original prepared and signed according to the practice of the 
Court, the time consumed by his laches cannot be allowed as 
being requisite for obtaining the copy. This opinion was 
affirmed by the Privy Councă. It does not touch the present 
case.which is from the mofussil where ‘the parties are not 
required to take any such steps. The decision in Kamruddin 
Hyder v. M. N. Matter! follows Pramatha Nath Roy v. Lees; 
the only difference is that in the case of Kamruddin Hyder v. 
M.N. Mitter1 a copy application had been made 3 days after the 
judgment but the default occurred afterwards by the appellants 
not taking the necessary steps to have the order drawn up and 
signed before a copy could be prepared. It was held that the 
time during which this default occurred could not be allowed 
as requisite for obtaining the copy. In Aminuddin Sahib v. 
Pyari Bis it was held by a Bench of this Court that where an 
appellant had filed within the prescribed period for appealing 
an application for copy of the decree but allowed the applica- 
tion to be dismissed for non-payment of copying charges, he 


could subsequently file the appeab with a copy of the decree ' 
obtained by another ‘party and claim a eduction under S. 12 


of the Limitation Act for the time faken in obtaining that 
copy. It was also held that reading ©. 41, R. 1, Civil Proce- 
dure Code with S. 12 of the Limitation “Act, allowance for time 
for getting the copy mentioned in S. 12 of the Limitation Act 
is the time,cequired for getting the copy which actually accom- 


panied the memorandum of appeal. In'the case of appeals l 


under the Civil Procedure Code governed by O. 41, R. 1, that 





1. (1924) LL.R. 52 Cal. 342. 
2. eo Lie 49 I. A. 307 : IL.R. 49 Cal 999: 43 M. L. J. 765 (P. G). 
; , (1920) I. L. R. 43 Mad. 633: 38 M. L. J. 340. 
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rule requires copies of the judgment and decree to accompany 
the memorandum of appeal. In appeals not so governed and 
for which according tó the rules of certain High Courts such 
copies are not required to accompany the memorandum of 
appeal, it is now decided by the Privy Council that the time 
for obtaining copies of judgments and orders is, where they 
are obtained, to be likewise allowed. It stands to reason that 
in both classes of cases the time requisite means the time 
requisite for obtaining the copies actually accompanying the 
memorandum of appeal and not some other copy which the 
appellant might or might not have got. 


The respondent’s argument, if allowed, would lead to great 
confusion and enquiries into alleged laches or dilatoriness of 
the appellant În respect not of copies produced with the memo- 
randum of appeal but about other copies which he may have 
got and used for purposes proper or improper with which the 
Court has nothing to do, or not got by reason of neglect, such 
as non-payment of copying fees with which also the Court has 
no concern, provided the appellant is able to show that in 
respect of the copies actually produced by him, he i$ within time 
according to law, t.e., the time for appealing together with all 
the time requisite for obtaining the copy of judgment and 
decree. It is not denied that the appellant’s omission to apply 
for a copy till the period fixed for appealing. has nearly run 
out, cannot be used against him as a ground for not allowing 
him the full period requisite for obtaining- the copy after he 
has applied. „If so, why should the fact that he. has in fact 
obtained another copy be so used? I see no reason either 
in the letter of the'law or ig any of the decisions or in conve- 
nience to adopt Such a rule. We have no power to restrict the - 
time granted by the Sf&tute by adding to it a limitation that, 
where an apptllant has,got'more than one copy of judgment 
and decree, he ought, if he seeks exclusion of time for obtain- 
ing the copy, to use the first copy obtained by him. That is 
what the objection amounts to. As I understand it, all that 
the laş requires and the decisions have laid down is, that,-if an 
appellant invokes the aid of S. 12 of the Limitation Act, he 
will get only so much time allowed in excess of the proper 
time for appealing as is requisite, i.e., properly required, for 
obtaining the copies which he actually uses for the appeal. In 
this case no allegation is made that more than the requisite 
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time for obtaining the copies on which the appeal has been filed F. B. 
has to be allowed to sustain the appeal. I therefore agree with TER 


the judgment just delivered. s Par Reddi 
. = Ase pij 
S. R. Petition dismissed. 
-7 Reddi 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. penn. 
PRESENT :—MR. JUSTICE VENEKATASUBBA Rao. 
Papi Naidu (deceased), Munisami i 
Naidu and others ™ .. Appellanis* (2nd 
Defendant and‘ his 
legal representatives) 


v. ` 
Subbaroya Chetty and others .. Respondents (Plain- 
7 : tiff and Defendants 3 

‘to 6). : 

Civi Procedure Code (F of 1908), O. 21, Rr. 46 and 54—Aittachment of Papi 
mortgage-interest—Purchase ın Couri auction of mortgaged property by Naidu 
decree-holder—Claim for possession and mesne profits—W hether a separate v ` 
proceeding to attach possession necessary. Subbaroya 

The 1st defendant held an anomalous mortgage and under the terms of Chetty. 


the mortgage deed was in possession of the property. The plaintif obtained 
a decree against him, attached his interest in the mortgage under O. 21, R. 46, 

brought it to sale and purchased it in Court auction. In a suit, brought by 
him as purchaser of the defendant's mortgage-interest, for possession and 
mesne profits, it was contended by the lessee of the property that though by 
reason of the attachment under R. 46 the mortgage debt was validly attached 
there was so far asthe right to possession was concerned no legal attachment. 


Held, that according to both Tarvadi Bhelanath v. Bot Kashi, (1901) 
LL.R. 26 Bom. 305 and Nataraja Iyer v. The South Indian Bank of Tinne- 
velly, (1911) LL.R. 37 Mad. 51: 22 M.L.J.105 the security followed the 
debt and it would be difficult to distinguish between one part of the security, 
ie., the right of bringing the property to sale and the other part of it, namely, 
the right to possession. The expressions ‘security’ as used in Ramasams 
Mooppan v. Srinivasa IyeRgur, (1915) LL.R. 39 Mad. 389: 28 M.L.J. ‘338 is 
expressly made to cover the right of possession g yp yeo. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in Appeal Suit No. 88 of 1928 preferred against 
the decree of the District Munsif of Krishnagiri in Original 


Suit No. 253 of 1927. ' 5 i ' 
D. Ramaswami Aiyangar for C. S. Venkatachariar for 
appellants. 
B. Somayya for V. y. Chowdary for Ist respondent. 
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The Court delivered the following 

- Jupement.—This appeal raises an important question as 
regards the validity of an attachment effected under O. 21, 
R 46 of the Code of Civil Procedure. The 1st defendant held 
an anomalous mortgage and under the terms of the mortgage- 
deed was in possession of the property. The plaintiff obtained 
a decree against him, attached his interest in the mortgage 
under R. 46, brought it to sale and purchased it in Court 
auction. The plaintiff, as the purchaser of the lst defendant’s 
mortgage interest, has brought this,suit for possession and 
for mesne profits. As regards his claim to possession, no 
question arises, as the property has since the suit been delivered 
to the plaintiff. The lower appellate Court has passed a decree 
for mesne profits not only against the lst defendant, who does 
not appeal, but also against deferfdants 2 to 6, with whose lia- 
bility alone we are now concerned. I have said that the 
plaintiff himself became the purchaser at the Court sale; he 
obtained the sale certificate on the 27th July, 1926 and on the 
next day, i.e., on the 28th, the Ist defendant leased the pro- 
perty to the 2nd. On the 5th May, 1927, the present suit was 
commenced and the property was delivered to tHe plaintiff on 
the 9th May, 1928. The mesne profits claimed are for‘the period 
between the date of the lease and the date of the delivery. Mr. 
Ramaswami Aiyangar for the appellant (2nd defendant) 
contends that, though by reason of the attachment under R. 46 
the mortgage debt was validly attached. there was, so far as the 


-tight to possession was concerned, no legal attachment. It 


must now be taken as settled, that the procedure to be followed 
as regards the attachment of a mortgage debt is that prescrib- 
ed by R. 46. „The questien arose whether a mortgage debt 
was “a debt,not, secured by a negotiable instrument” within the 
meaning of that provision. The contention was put forward 
that a mortgage was anfinterest in immoveable property and 
that R..46 would not therefore apply; but that contention was 
rejected and the Coyrts held that a debt secured by a mortgage 
was noneythe less a debt for the purpose of the rulgsin question. 
Theeearlier cases that arose, such as Karym-pn-nissa v. Phul 
Chandi, Tiarvadi Bholanath.v. Bas Kashi8 and Nataraja Iyer v. 
The South Indian Bank.of Tinnevelly3 were in respect of 
simple mortgage debts; the argument that a mortgage debt 


1. (1893) L L. R'15 All, 134, 2. (1901) I. L. R. 26 Bom, 305. 
is 3. (1911) I. L. R.,37 Mad.51: 22 M.LJ. 105. 
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should be treated as immoveable property was repelled, as I 
have said, in those cases and the judgments in Tarvadi Bhola- 
nath v. Bas Kashii contain a lucid statement of the reasons for 
the view the learned Judges adopted. In those cases the question 
was left open, whether or not a mortgage debt under a promis- 
sory mortgage could be attached under this provision ; that ques- 
tion has since been answered in the affirmative in Chultle Peeti- 
kayil Nammad v. Othenam Nambiar? and Ramasami Mooppan 
v. Srinivasa Iyengar’. The effect of these decisions is shortly 
this: the attachment of a mortgage debt operates not only on the 
debt but also on the security, which fastens itself to the debt; 
the security therefore follows the debt. In other words, even 
granting that the interest of the mortgagee is immoveable pro- 
perty, that interest arises from the debt and is ancillary to it; 
therefore there is no further ngcessity to attach thé security as 
immoveable property, when the debt has already been attached. 
In Manilal Ranchod v. Motibhai Hemabai4, in the case of a usu- 
fructuary mortgage, a different view seems to have been taken, 
but that decision has been distinguished by our Court in two 
cases—Ramasami Mooppanv. Srinivasa Iyengar’ and Nataraja 
Iyer v. The South Indian Bank of Tinnevellys—the ground of 
¿< distinction being, that in the Bombay case it was assumed that 
the mortgagor had no right to pay and the mortgagee no right to 
demand. But Mr. Ramaswami Aiyangar urges that the point 
he now raises is uncovered by authority; what he contends is, 
that although the debt has been validly attached under R. 46, 
the right to possession has not been affected, because it can only 
be attached under R. 54 as immoveable property. That is to 
say, according to him, the debt must be attached under R. 46 
and further, under R. 54 the right tọ possession must be sepa- 
rately attached; there must thus be:a twofold attachment. I 
think, on the authorities as they stand, I“cannot accede to this 
contention. According to both, Tarwadi Bholanath v. Bai 
Kashitt and Nataraja Iyer v. The South Indian Bank of 
Tinneveilys, the security follows the debt and it is difficult to 
distinguish between one part of the security, # e., the right to 
bring the property to sale and the other part of it; namely, the 
right to possession; indeed, the expression “security,” as used 











1, (1901) I-L. R. 26-Bom. 305. 2. (1914) 27 M. L. J. 239. 
3. (1915) I. L. R 39 Mad. 389: 28 M.L. J: 338. 
4. (1911) I. L. R. 35 Bom. 288. 
5. (1911) I. L. R. 37 Mad. 51: 22 M.L.J. 105. 
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in Ramasami M ooppan v. Srinivasa Iyengar, is expressly made 
to cover the right to possession, as the following passage 
shows :— . 


“On the other band the decision in Chullile Peetikayil] Nammad v. 
Othenam Nambiar? proceeds on the basis that where there is a debt payable 
by the mortgagor, the fact that the mortgagee is in possession of the land 
does not the less make it a debt, nor is the mode of attachment of such debt 
affected by the collateral security for such debt, even though that security 
may take the form of possession of the property.” 


Mr. Ramaswami Aiyangar points out that some hardship 
results from the view I have taken. Under R. 46 an attach- 
ment is effected inter alia by a prohibitory order being served 
upon the debtor; but if the debtor happens to be at a place 
different from where the mortgaged property is, there being no 
proclamation under R. 54, the attachment is not brought to the 
knowledge ef third parties. I cannot, however, allow consi- 
derations of this sort to’'influence my judgment. As has been 
pointed out in Tarvadt Bholanath v. Bat Kashi8 by Sir Lawrence 
Jenkins, C.J., even in the case of a simple mortgage debt, “ it 
may be that a more complete safeguard could be devised, but 
that is beside the question”. If the hardship pointed out is real, 
that may be a good reason for the changing of,the rule, but 
with that I am not here concerned. ` » 

In the result, the second appeal is dismissed and in this 
Court I direct each party to bear his costs. : 


K.C. Appeal dismissed. 


"gi á e 





1. (1915) IL R 39 Mad. 389: 28 M.L.J, 338. wee 
= 2,- (1914) 27 M. L. J. 239. 
5 3. (1901) EL.R. 26 Bom. 305. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—MR. JUSTICE VARADACHARIAR. 


Chokkalingam Chettiar and two ; 

others .. Petitioners* (Petitioners— 
` Decree-holders in O. S. 
No. 307 of 1927 on the 
file of the Sub-Court 

v. of Coimbatore) 

Muthuswami Goundan and two 

others .. Respondents (Respondents 
—Judgmeni-debtors in 
O.S. No. 307 of 1927 and 
Petitioners and Decree- 
holder in O, S. No. 917 
of 1928, District Mun- 
sif’s Court, Tirupur). - 


Civil Procedure Code (V of 1908), S.73—Decree-holder against two 
defendants attaching three items of property in execution—Sale and confirma- 
Hon-—-Another decree-holder against only one of the defendants—Rateable 
distribution—Basts of calcewlation—Wheiker the decree of the former 
decree-holder can be considered to have been satisfied to the extent to which 
proceeds realised from sale of the properties of the other judgment-debtor 
against whom the second decree-holder had no decree. 

It cannot be disputed that in a question of rateable distribution, only 
the unsatisfied portion of the decree ought to be taken into account: Sarat 
Chandra Kundu v. Doyab Chand Seal, (1899) 3 C. W. N. 368. 

Where the petitioner, who was a decree-holder in a suit on the file of 
the Sub-Court against two sets of defendants, in execution thereof brought 
to sale three items of property, all sales taking place in 1930, and subsequently 
got them confirmed, and the respondent was the decree-holder in a later 
suit on the file of the Munsif’s Court of another place against the owner of 
item 1 and a half of item 2 only, and the question arose whether, in the 
calculation of the basis with reference to which amount payable to petitioner 
was to be fixed, the decree of the petitioner must be held to be satisfied to 
the extent of the proceeds realised by sale @{ the properties belonging to the 
other judgment-debtor, 

Held, that the petitioner should be held to“have been satisfied to the 
extent of the proceeds, realised by sale of the properties belonging to the 
other judgment-debtor. 


When S. 73 speaks ofa person not A obtained satisfaction of his 
decree, the insertion of the words after the reference to the application 
having been made before the receipt of assets clearly suggests that the 
question of satisfaction or non-satisfaction may have to be determined with 
reference to some date later than the application for rateable distribution. 

The mere fact of the sale having taken place should not be treated as 

satisfying the decree-holders to the extent of the possible sale proceeds; 
because it is clear from O. 21, R. 84 that if the sale is not completed by the 
purchaser, the” 25 per cent. deposit may be forfeited to the Government, and 
this shows that that - amount cannot be treated as necessdrily available to the 


` 


*C. R P. No. 205 of 1931. s 15th March, 1934. 
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decree-holder. It may even be, that, after the whole sale price has beer 
deposited into Court, application may be pending for setting aside the sale by 
some persons interested in the property. Therefore during such periods the 
sale proceeds cannot be regarded as earmarked for the satisfaction of any 
particular decree. But after the sale had been confirmed and when the sale 
proceeds paid into Court are at any moment available to the particular 
decree-hglder, he must be regarded as having obtained satisfaction of his 
decree to that extent. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Coimbatore, 
dated the 26th August, 1930 and made in E. P. R. No. 428 of 
1929 in O. S. No. 307 of 1927. 

K. V. Ramachandra Atyar for petitioners. 

P. N. Marthandam Pillai for respondents. 

The Cqurt delivered the following 

Jupement.—Mr. K. V. Ramachandra Aiyar has raised an 
interesting question in this case. Both sides admit that there 
is no decision dealing with, this question and the arguments 
before me have procgeded mainly upon general considerations 
and a few rules of the Code. 

At the outset, I pointed out to Mr. amidan Aiyar 
that, though this Court has sometimes entertained revision... 
petitions against orders under S. 73 of the Civil Procedure” 
Code, it is only as an exception, because this is one of the class 
of cases where the aggrieved party has another remedy by way 
of suit. Mr. Ramachandra Aiyar contended that, if the point 
raised in the Civil Revision Petition is fairly clear and this 
Court can decide the matter once for all, it was scarcely 
necessary to drive the parties to another suit and I have 
accordingly heard him at some length. It ‘may be that the 
learned Subordinate Judge was not justified in his remark that 
rateable distribution ig a matter of equity (cf. howeverThakurdas 
Motilal v. Foseph Iskender1) ~and it is true that the Court has 
got to deal with it of the terms of S. 73. Having had the 
benefit of the argument, I see no reason to differ in the result 
from the Lower Court’s order. As the matter is one of first 
impression I should like to indicite the reason for the above 
conclusion. si 

Section 73 of the Code provides that the application for 
rateable distribution must be made -before the assets are 
received. : Dealing with the persons to whom the money should 





1. (1917)-L L. R. 44 Cal. 1072 at 1090. 
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be distributed it speaks of them as persons who “ have not 
obtained satisfaction” of their decrees. The relevant facts in 
this case are that the petitioner, who was the decree-holder 
in O. S. No. 307 of 1927 on the file of, the Sub-Court of 
Coimbatore, had obtained a decree against two sets of defend- 
ants and in execution thereof brought to sale three items of 
properties, all the sales taking place on 2nd April, 1930. The 
respondent is the decree-holder in O. S. No. 917 of 1928 on the 
file of the Court of the District Munsif of Tirupur. His right 
to rateable distribution is not disputed, but the point raised is 
as to the basis on which the proportion as between the two rival 
decree-holders is to be fixed. The difficulty in determining this 
question has arisen from the fact that the decree-holder in 
O. S. No. 917 of 1928 could claim rateable distribution only 
from out-of the sale proceedg of item 1 and haff of item 2, 
because it is only against the owner of so much of the property 
sold that he has obtained a decree. The learned Subordinate 
Judge has proceeded on the footing that in calculating the 
basis with reference to which the amount payable to the peti- 
tioner is to be fixed, he must treat his decree as satisfied to the 
extent of the-proceeds realised by the sale of the properties 
belonging to the other judgment-debtor. It is stated in his 
order—-and’ it has not been denied before me—that the 
sales of the other items had been confirmed before the date 
of his order, so that their sale proceeds were available to the 
decree-holder for satisfaction of his decree debt and if there 
was any delay in applying them in part satisfaction of his 
decree, it was merely by reason of the decree-holder not taking 
steps to draw the money. 


It cannot be disputed that in a question of rateable distri- 
bution, only the unsatisfied portion of the decree ought to be 
taken into account (see Sarat Chandra Kundu v. Doyab Chand 
Sealt). Mr. Ramachandra Aiyar contends that the learned 
Judge was not entitled to reduce the améunt due to the decree- 
holder in O. S. No. 307 of 1927 by taking into account the sale 
proceeds of the second set of properties because this amount 
could not be treated as having been received by the decree- 
holder either on the date of the application for rateable distri- 
bution or on thé date on which the sale was held or even on the 


a es 


1, (1899) 3 C W. N. 368. 
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date on which the sale proceeds were paid into Court, because 
the sale may not be confirmed at all and it will therefore not 
be right to treat this amount as available to the decree-holder at 
all. In fact, he contends that it is the actual receipt by him 
before the date of his application for rateable distribution that 
ought to be the test or at least before the date of receipt of 
assets by the Court and not anything that may happen after the 
date of the application or the receipt of assets by the Court. I 
am unable to accept this extreme contention. When S. 73 
speaks of a person not having obtained satisfaction of his 
decree, the ihsertion of these words after the reference to the 
application having been made before the receipt of assets 
clearly suggests that the question of satisfaction or non-satis- 
faction may have to be determined with reference to some date 
later than tRe application for rateable distribution.. I put to 
Mr. Ramachandra Aiyar, for the sake of illustration, a case in 
which a decree-holder to whom some amount was due when he 
applied for rateable distribution has in fact subsequently receiv- 
ed the whole amount due to him under his decree before the 
time for rateable distribution arrived and wished to know 
whether according to his contention rateable distribution should 
be awarded even to such a decree-holder. Mr. Ramachandra 
Aiyar no doubt felt that logically he must go that length 
but it seems to me it proves too much (cf. Sarat Chandra 
Kundu v. Doyab Chand Seali). “He was no doubt right in 
his contention that the, mere fact of the sale having taken 
place should not be treated as satisfying the decree-holder’s 
decree to the extent of the possible sale proceeds; because, it is 
clear from R. 84 of O. 21, that if the sale is not completed by 
the purchaser, the 25 per cent. deposit may be forfeited to the 
Government, and this shows that that amount cannot be treated as 
necessarily available tò the decree-holder. It may even be, that, 
after the whole sale pripe has been deposited into Court, appli- 
cation may be pending» tor setting aside the sale by some persons 
interested in the property. Jam therefore willing to recognise 
that during such periods the sale proceeds cannot be regarded 
as earmarked for the satisfaction of any particular decree. But 
after the sale had been confirmed and when the sale proceeds 
paid into Court are at any moment available to the particular 
decree-holder, I do not see any reason why he should not be 





1. (1899) 3 C. W. N. 368. 


e 


LXVI] THE WMADRAS LAW JOURNAL REPORTS. 703 


regarded as having obtained satisfaction of his decree to that 
extent. 

The above considerations lead me to think that the learned 
Subordinate Judge came to acorrect conclusion. At any rate, 
the case cannot be said to be one in which the point is so clear 
that it can be finally decided in revision proceedings. As 
already indicated, the petitioner has his remedy by suit to have 
this and all other cognate questions finally settled between the 
parties. 

The revision petition is dismissed with costs. 

K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE JACKSON. 


Venkatakrishna Reddi .. Petitioner* (Plaintiff) 
v. : 
Batcha Reddi .. Respondent (Defendant). 


Stanip—Insuffictently stamped promissory note—Trial Court receiving 
document as acknowledgment— Appellate Court treating document as pro- 
missory nois— Question regarding stamp whether can be re-opened—Swit 
on antecedent debt—Relief on basis of promissory mote—Party whether 
enittled to apply. 


When a document has once been admitted in evidence overruling the 
plea raised on the ground of insufficiency of stamp the question regarding 
stamp cannot once again be raised in the appellate Court. Where a document 
understamped for a promissory note was admitted by the District Munsif as 
an acknowledgment and the suit was decreed on the basis of a prior agree- 
ment of-loan, but the District Judge disbelieved the story of the prior 
agreement and dismissed the suit on the ground that it was an ordinary pro- 
missory note transaction, 

Held, that though the Lower Court was justified in dismissing the suit on 
the ground that the prior contract was not proved, it could. not re-open the 
question if the document was properly stamped. The document having once 
been admitted in evidence it was not open to the appellate Court to say that 
it. would like to interpret the document as a promissory note, but is precluded 
from doing so because it is not properly sadinee 

Stordet v. Kucsynski, (1855) 17 C. B. 251: 139 ER 1067; Blewitt v. 
Tritton, (1892) 2 Q.B. 327; Mander v. Ridgway, (1898) 1 Q. B. 501; Enaye- 
toollah v. Shaikh Meajan, (1871) 16 W.R. (Civ. Rul.) 6; Khoob Lall v. 
Jungle Singh, (1878) I.L.R. 3 Cal. 787; Reference from ‘the Board of 
Revenue under S. 46 of the Indian Stamp Act, 1879, (1885) LL.R. 8 Mad. 
564 (F.B.); Devachad v. Hirachand Kamaraj, (1889) LL.R. 13 Bom. 449 
(Œ.B.) ; Sitaram v. Ramprosad Ram, (1913) 19 C.L.J. 87 and Nirode Basini 
Mitra v. Sital Chandra Ghatak, (1930) 51 CL.J. 569, referred to. 

Gopala Padayachi v. Rajagopal Natdw, A.I.R. 1926 Mad. 1148, not 
followed. 

A party cannot plead an antecedent debt and acknowledgment and then 
complain of gross irregularity because he is not given a decree on the 
promissory note. 





* C, R. P. No. 1199 of 1930, 26th January, 1934, 
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Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the District Court of South Arcot, 
dated the 12th September, 1929 and passed in A. S. No. 127 of 
1929 preferred against the decree of the Court of the District 
Munsif of Cuddalore in O. S. No. 465 of 1928. 


T. E. Ramabhadrachartar for petitioner. 


T.V. Ramanathan and T. D. Srinivasachariar for respond- 
ent. Á 
The Court delivered the following 


JoocmeNnTt.—Plaintiff sues defendant for Rs. 300 on the 
allegation that he advanced this amount to defendant who 
agreed to repay it at 12 per cent. interest. ‘In support of this” 
he executed, a document understamped for a promissory note. 
The District Munsif admitted the document as an acknowledg- 
ment, found the agreement to be proved and decreed the suit. 


The District Judge disbelieved the story of the prior 
agreement and held it to be an ordinary promissory note 
transaction. Accordingly he dismissed the suit. 


In revision it is pleaded that he was not entitled to reverse 
the decree on the mere ground of an MRED EE admission of the 
promissory note. 

The Lower Court dismissed the suit because it did not 
believe the evidence of the prior contract, not on the mere 
ground that the document was improperly admitted; and if 
the Deputy Registrar had read the papers he wauid never 
have admitted this Civil Revision Petition. 


Now two, points are taken. Firstly, that the cause of 
action was merely the defendant’s possession of plaintiff's 
money under a contragt which had become void, and the money 
was recoverable under S. 65 of the Contract Act. That is not 
the case which plainti€ brought to Court; for he pleaded a 
definite agreement, atid only failed because the Judge thought 
his evidence false. 


Secondly, that having found it to be a promissory note 
transaction the Judge should have decreed it as such. Again 
this fails on the short ground that it is not plaintiff’s original 
plea. A party cannot plead an antecedent debt and acknow- 
ledgment,..and then complain of -gross irregularity because he 
is not given a decree upon a promissory note. - 
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The argument in this Court has ranged over the question 
whether when the trial Court admits an understamped promis- 
sory note merely as an acknowledgment, the appellate Court can 
treat it as a promissory note. In the light of what has been 
stated above this question is merely academic, but it requires an 
answer because the cases cited are not consistent. The correct 
view of the law is undoubtedly that once a document has been 
admitted, the question of its admissibility on fiscal grounds is 
finally set at rest. The appellate Court may apply its mind to 
the nature of the document unfettered by any extraneous 
consideration. But in Gopala Padayachi v. Rajagopal Naidui 
it has been ruled by a single Judge that the appellate Court is 
not bound under S. 36 of the Stamp Act to admit the document 
any further or for any other purposes than the Lower Court has 
admitted it. Of course it was never suggested that the statute 
bound the. Court to go further} what is meant is that under the 
statute if the Lower Court has admitted a document, say as an 
acknowledgment, the appellate Court is free to refuse to consider 
whether it is a promissory note. It may take the view of the 
Lower Court as final not only as regards the admissibility but as 
regards the character of the document. As observed just above 
this passage “I am not at present prepared to go further 
and admit the respondent’s contention that once it has 
been admitted it can be used for any purpose.” Then 
as the learned Judge points out the Full Bench decision 
in Devachand v. Hirachand Kasmaraj® is against him, but 
he satisfies himself that he can distinguish that case. It is, 
however, indistinguishable. In the Bombay case the Lower Court 
admitted a kkata as a bond, and the appellate Court was asked 
to treat itas a promissory note. In the Madras case the docu- 
ment was admitted as an acknow&dgment and the appellate 
Court was asked to treat it as a promissory note. Bombay 
agreed, Madras refused; and both cannot be right. It is not 
easy to discover the principle upon whith the Madras ruling is 
founded. Starting with the general presumption that an 
appellate Court has an unfettered mind, how can it be said that 
when the Judge picks a certain document out of the record 
which he holds to be a promissory note, he is constrained to 
rule that it is an acknowledgment? In his dissenting judgment 
in Devachand v. Hirachand Kamaraj® Birdwood, ). frankly 





1. ALR. 1926 M. 1148. 2. (1889) LL.R. 13 Bom. 449 (F. B.). 
R—89 


706 ’ THE MADRAS LAW JOURNAL REPORTS. [voL. 


reverts to the question of admissibility, and refuses to admit 
the khatas as promissory notes because they are not stamped 
as such and are “waste paper absolutely inadmissible in 
evidence” (p. 474.) And that seems to be the only possible 
reason for the rejection; but it drives a coach and four through 
a whole mass of statutory and case-law. 

As the point was academic yet not without practical 
interest, I consulted my learned brother Anantakrishna Aiyar, J. 
and his note is so valuable that I have no hesitation in placing it 
upon this record. 

He says: 


“It seems to me that when the principle underlying the section is pro- 
perly appreciated, the answer to the question is clear.” 


As remarked by Bowen, L. J. in a similar matter relating 
to stamp objection—“ the rule has a historic origin ”. 

Section 31 of the Comma@n Law Procedure Act, 1854, 
17 and 18 Vic., c. 125 enacted as follows :— 


“No new trial shall be granted by reason of the ruling of any Judge that 
the stamp upon any document is sufficient or that the document does not 
require a stamp.” 

Order 39, R. 8 of the Rules of the Supreme Court (Eng- 
land), 1883, enacts as follows :— 


“A new trial shall not be granted by reason of the ruling of any Judge 
that the stamp upon any document is sufficient or that the document does not 
require a stamp.” 

Accordingly it was held in Bleutit v. Tritton! by the 
Court of Appeal that 


“Where a Judge, trying an action without a jury,‘rules that the stamp 
upon any document is sufficient, or that the document does not require a 
stamp, the decision is final, and no appeal lies to the Court of Appeal by way 
of application for a nonsuit, or to enter judgment, or for a new trial.” 


It was in that case that Bowen, L.J. stated that “the rule 
has a historic origin’. , 

After quoting the provisions of S. 31 of the Common Law 
Procedure Act, 1854, his Lordship observed as follows :— 


“The Courts put on that enactment the construction that the legislature 
intended that that shoulde not be done indirectly which could not be done 
directly, and that the decision of the Judge that a stamp was sufficient must 
be final in.all cases,” 


The observation of Willes, J. in Stordet v. Kucsynski? to 
the following effect is then referred to :— 


“When once a document has passed the ordeal of an investigation at 
Nisi Prins as to its liability to stamp duty or the sufficiency of the stamp, it 
should be subjected to no further discussion”; 





1, (1892) 2 Q.B. 327. 2 (1855) 17 CB. 251: 139 E.R. 1067. 
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and the learned Lord Justice concluded the discussion as 
follows:— 


“I therefore come to the conclusion that the rile intended that the deci- 
sion of the Judge in favour of the sufficiency of the stamp should be final 
and not open to review.” 


Lord Esher, M.R. and Kay, L.J. were also of the same 
opinion. 
As observed by Willes, J. in Stordet v. Kucgynskil: 
“It may be otherwise, if the Judge rules against the admissibility of the 


document and the party offering it in evidence prefers to take the opinion of 
the Court,...... 


Therefore, as remarked by Williams, J. in the same case, 


“Tf there is enough to induce the Judge to admit the document at Nisi 
Prius, I think the legislature intended that his decision should be final, but 
that, if the Judge ruled against its admissibility, the party aggrieved has the 
right of appeal with a view to have the document admitted.” 


See also Mander v. Ridgway? and Lowe v. Dorlings 
(Sharples v. Rickards appeal lies if document be rejected). 


This principle has been evidently followed by the Indian 
Legislature also. 


The ruling of the Full Bench of the Bombay High Court 
in Devachand v. Hirachand Kamarajs was given under S. 34 of 
the Stamp Act I of 1879. There were various rulings of the 
Indian High Courts to the effect that “when a document was once 
admitted as evidence overruling the plea raised on ground of 
insufficiency of stamps, the question could not be raised in the 
appeal Court”. See Khoob Lall v. Jungle Singhs, Enayetoollah 
v. Shaikh Meajant and Reference from the Board of Revenue 
under S. 46 of the [ndian Stamp Act, 18798. 


A Full Bench of five learned Judges of our High Court 
held in Reference from the Board of Revenue under S. 46 
of the Indian Stamp Act, 18798 that “where a document 
has been admitted in evidence as duly stamped, such admission 
could only be called in question by the Appellate Court under 
S. 50”; that is, only with a view of levying penalty. 





1, (1855) 17 CB. 251: 139 E.R, 1067. 
2. (1898) 1 Q.B. 501. 3. (1905) 74 LJ. Q.B. 794. 
4. (1857) 2H. & N.57: 157 E. R. 24. 
5. (1889) LL.R. 13 Bom. 449 (F.B.). 6. (1878) LL.R 3 Cal oa 
7. (1871) 16 aie (Civ. Rul.) 6. 
8. (1885) ILL.R. 8 Mad, 564 (F. B.). 


Ld 
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The reasoning is found in Enayetoollah v. Shaikh Meajanı 
where the learned Judges observed as follows :— 

“We think that the provisions of the stamp law by which unstamped or 
insufficiently stamped documents are excluded- were never intended to create 
or put an end to the rights of the parties to a suit, but primarily in the inter- 
ests of the Government revenue. It is perfectly immaterial as between the 
parties to a suit whether a certain document does or does not bear a certain 
mark which goes to show that the Government dues had been paid. The 


only thing which is necessary to be seen as between them is whether the 
document is genuime or not.” 


The Court accordingly held that 


“where a document is admitted by the first Court as not requiring a stamp, 
its admissibility cannot be questioned in appeal.” 


Section 35 uses the words “no instrument chargeable with 
duty shall be admitted for amy purpose...... unless 
such instrument is duly stamped”. The inference from the wide 
wording of, S. 36 is that when once a writing has been admit- 
ted in evidence, no question of stamp relating thereto could be 
raised in connection with the same, in those proceedings either 
in the first Court, or in the Court of Appeal in which the same 
proceedings are continued or carried to. S. 36 removes the 
bar completely, regarding the admissibility of the document in 
the case contemplated by it. 

As remarked by Rankin, C. J. in Nirode Basins Mitra v. 
Sital Chandra Ghatak’: l 

“These stamp matters are really no conceru of the parties, and if the 
objection was taken at the time when the record was made up by the trial 
Court, there it might be rejected; if not the matter stopped there.” 

There are similar observations of Sir Asutosh Mookerjee 
and Beachcroft, JJ. in Sitaram v. Ramprosad Rams: 

“The document must thus be treated as part of the evidence on the 
record,” 

This is the idea underlying various decisions of the Indian 
High Courts, including detisions of Benches of this Court. It 
seems to me, therefare, that the observation in Gopala Pada- 
yacht v. Rajagopal Natdus that 
“the Appellate or Revisidual Court is not bound to admit the document 


any further or for any otħer purpose than the Lower Court has admitted it, 
is (speaking with all respect) not tenable, and should not be followed.” 


For our present purposes it is sufficient to emphasize the 
dictum of Willes, J.: 
“When once a document has passed the ordeal of an investigation at 


Nisi Prius as to its liability to stamp duty, it should be subjected to no 
further discussion.” 





1. (1871) 16 W.R. (Giv. Rul) 6. Z. (1930) 51 CL.J. 569. 
3. (1913) 19 CLL.J. 87 at 90. 4. ALR. 1926 Mad. 1148. 
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Obviously in the light of these rulings an appellate Court 
cannot say that it would like to interpret a document as a pro- 
missory note, but is precluded from so doing because it is not 
properly stamped. . 


The latest pronouncement upon the question is the Bench 
ruling in Appeal No. 26 of 1929 to which I myself was a party. 


“Even assuming that the suit document is a promissory note, it having 
been admitted in evidence by the payment of a penalty its admission cannot 
thereafter be called in question.” 


This really would have been sufficient to decide the ques- 
tion; but seeing how often it is raised, I have discussed it in 
full.. The Civil Revision Petition is dismissed with costs. 


B. V. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice MapHAvAN Nam AND Mx Jus- 
TICE JACKSON. 
Pedda Venkata Reddi and another. . Appellants* (Defendants) 
v. 
Vitta Hussain Setti .. Respondent (Plaintif). 
Stamp Act (II of 1899), S. 36—Document admitted as bond after levy 


of penalty—Question whether document ıs bond or promissory note— 
Whether can be ratsed in appeal. 


Where the trial Court has found that a certain document is a bond and 
has admitted it in evidence after levying penalty on it, the question whether 
the document is a bond or a promissory note cannot once again be raised 
before the appellate Court and its admissibility in evidence cannot be re- 
opened. Effect of S. 36 of the Indian Stamp Act discussed. 


Ramasami Cheits v. Ramasoms Chetti, (1882) I.L. R. 5 Mad. 220, 
Venkatrama Atyar v. Chella Pillai, (1920) 40 M L.J. 479 (F.B.) andy enka- 
teswara v. Ramanaiha, A.I.R. 1929 Mad. 622, referred to. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Kurnool in O.S. No. 24 of ,1926 (O. S. No. 3 of 
1925 on the file of the District Court of Kurnool). 

The Advocate-General (Sir A. Krithnaswams Aiyar) and 
P. Srikantam for appellants. 

S. Varadachariar and P.C. Parthasarathy Aiyangar for res- 
pondent. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—Defendants are the appellants. In 
this appeal we are concerned only with the decree passed 


*Appeal No. 26 of 1929. 24th November, 1933, 
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against the defendants for one of the suit amounts, 
namely, the amount due under Exhibit J, called “the promis- 
sory note bond” executed on the 25th March, 1921, by the 
father of the defendants. That “note bond” was in renewal 
of a previous “note bond” Ex. H executed on the 8th Sep- 
tember, 1917. The defendants’ contention on the merits of the 
case is that both these notes are concoctions bv the plaintiff 
and that they are therefore not liable to pay the amount 
claimed. They also raise a legal objection that Ex. J is a 
promissory note, and that being insufficiently stamped it should 
not have been accepted in evidence by the Lower Court. The 
learned Subordinate Judge overruled both the contentions and 
gave a decree in favour of the plaintiff. On the question of 
law he held that the suit note is a “bond” within the meaning 
of the term tinder the Stamp Act. Accordingly he levied a 
penalty on the document and admitted it in evidence. 


The document is in these terms: 


“On the 25th March, 1921, the promissory note bond executed in favour 
of Vitta Hussain Setti of Gadikota village by Peruma Reddi Bussa Reddi 
of Ravipadu village is as follows:—Under the note bond executed ere now 
on the 8th September, 1917, the balance found due as per accounts settled in 
person up to date is Rs. 5,080; I shall pay (this) sum of rupees five thousand 
and eighty with interest thereon at 7 annas per cent per mensem, the prin- 
cipal and interest within a year from this date. If I fail so to pay I shall 
pay with interest at 8 annas per cent. per mensem the principal and interest 
to you or to your order on demand. Such is the pronote bond executed 
willingly of my own free will.” 


The first issue in the suit was whether the suit document, 
dated 25th March, I921, isa bond or a promissory note. On 
this issue the learned Judge held, as already stated, 


the document in question cannot be treated as a promissory note, but is to 
be treated as a bond. The issue is found for the plaintiff.” 


On the third issue, “If a prbnote, whether it is not invalid for 
want of proper stamp” the learned Judge held, “if the document 
is to be taken as a pronote there can be no denying that itis 
invalid for want of pfoper stamp”. Having regard to the 
finding on the third issue the learned Advocate-General argues 
that it cannot be taken that the learned Judge has definitely 
found that the suit note is a bond and has admitted it in evi- 
dence as such. We cannot accept this argument. The finding 
on the third issue which is conditional cannot detract from the 
definiteness of the finding on the first issue. In our opinion 
the Lower Court has definitely found thatthe suit note isa bond 
and has admitted it in evidence levying penalty on it. 
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This having been done, the question whether the suit note is a 
promissory note or a bond, which is really a debatable one, 
does not necessarily arise for decision, fer under S. 36 of the 
Stamp Act ‘ 


‘Where an instrument has been admitted in evidence, such admission 
shall not, except as provided i in S. 61 (this exception does not apply to the 
present case), be called in question at any stage of the same suit or proceed- 
ing on the ground that the instrument has not been duly stamped.” 


In this connection attention may also be drawn to S. 42 
(2) of the Act. After referring to endorsement on instruments 
on which duty has been paid under Ss. 35, 40 or 41, Cl. (2) 
of S. 42 says: 

“Every instrument so endorsed shall thereupon be admissible in evi- 
dence, and may be registered and acted upon and authenticated as if it had 
been duly stamped, and shall be delivered on his application in this behalf to 


the person from whose possession it came into the handseof the officer 
impounding it or as such person may$direct: Provided etc.” 


(The provisos do not apply to the present case.) Even 
assuming that the suit document is a promissory note, it having 
been admitted in evidence by the payment of a penalty its 
admission cannot thereafter be called into question. This law 
is well settled: see Ramasami Chetti v. Ramasami Cheiis!, Ven- 
katrama Atyar v. Chella Pillais and Venkateswara v. Rama- 
nathas. The learned Advocate-General sought to draw a dis- 
tinction, namely, that S. 36 does not apply to cases where the 
document in question forms the foundation for the suit but 
only applies to instruments admitted in the course of evidence in 
support of subsidiary points arising in the case. There is no 
authority in support of this distinction. We therefore hold 
that it is not now open to the appellants to argue that Ex. J 
should be rejected on the ground that it is a promissory note 
and was insufficiently stamped at the time of its production. 

The next question relates to the merits of the case. 

[His Lordship discussed the evidence and concluded :] 

However these may be, the proved» facts relating to the 
existence of the previous debt and its non-discharge, taken along 
with Ex. L, the reply to the suit notice and also with the admit- 
ted fact that the defendants have not produced the book which 
they say was kept by their father containing a list of his debts, 
strongly probabilise the truth of the plaintiff's case. These in 
fact form the true foundation for the learned Judge’s decision. 


1. (1882) LL.R. 5 Mad. 220. 2. (1920) 40 M.L.J. 479 (F.B.). 
3. ALR. 1929 Mad. 622. 
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The appeal fails and is dismissed with costs. 

The memorandum of objections is allowed with respect to 
the costs disallowed to the respondent by the Lower Court but 
in computing the costs the amount of penalty paid on the docu- 
ment shall be shared in equal halves between the parties. In 
other respects the memorandum of objections is dismissed 
with proportionate costs. 

B. V. V. Appeal dismissed. 

Memo. of objections partly allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR Horace OWEN Compton BeasLey, Ki., 
Chief Justice AND Mr. Justice BUTLER. 

Ponnuswanfl Goundan and another .. Appellants* (Appellants 

in Second Appeal No. 1852 

of 1925 on the file of the 


High Court) 
v. 


Kalyanasundara Ayyar and others .. Respondents (Respond- 
ents in do.). 


Evidence Act (I of 1872), S. 67—Dental of execution by marksman— 
Attesiing wiinesses not avatlable—Secondary evidence of attestation— 
Admissibility—Proof of attestor’s handwriting—E fect of. 


Where the executant (a marksman) denied execution of the document 
and the attesting witnesses were not available to prove the executant affix his 
mark, 

Held, that secondary evidence of their attestation was admissible and 
the evidence of a witness, familiar with the signature of one of the attestors, 
to the effect that the signature on the document was in his handwriting was 
evidence of everything on the face of the document and that the attesting 
witness saw the executant make his mark. 


Appeal under Clause b5 of the Letters Patent against the 
judgment of the Hgn’ble Mr. Justice Anantakrishna Aiyar, 
dated the 14th October, 1929, in Second Appeal No. 1852 of 
1925 preferred to the Migh Court against the decree of the 
District Court of Salem in A. S. No. 115 of 1922 (O. S. 
No. 250 of 1916, District Munsif’s Court of Salem). 

K. S. Krishnaswami Atyangar and V. N. Venkata- 
varadachariar for appellants. 

D. Ramaswami Atyangar and A. Srirangachariar for res- 
pondents. 





*Letters Patent Appeal No. 12 of 1931. 26th January, 1934. 


e 
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The Court delivered the following 


Jupcments. The Chief Justice.—This is an appeal from 
a judgment of Anantakrishna Aiyar, J. in second appeal. The 
suit under appeal was an ejectment suit. -The plaintiff claimed 
to be landlord and owner of the suit property claiming that the 
defendants were mere tenants from year to year. The defend- 
ants, however, claimed that they had a permanent right of 
occupancy and, therefore, could not be ejected. The whole 
question turned on Exhibit M, the document under which the 
defendants occupied the premises. If it was a genuine docu- 
ment, then they had no defence because the document establishes 
the fact that the tenancy was one from year to year. Its 
genuineness was denied by the defendants who said that it was 
a forgery. No question in this case turns upon the identity of 
the person who is alleged to pave executed the document. It is 
conceded that it is supposed to refer to the lst defendant. The 
Ist defendant was a marksman and besides the document 
writer there were two other attesting witnesses. One of them 
was P. W. 10, whose evidence was discredited. He admitted his 
attestation but said that the document had not been executed in 
his presence. This was in direct contradiction to the evidence 
which he had given in another case where he admitted that the 
document was executed in his presence. Faced with this con- 
tradictory evidence, the evidence of that witness was not relied 
upon and of course quite rightly. Of the other two attesting 
witnesses one of them was dead and the other one could not be 
produced. Therefore, secondary evidence could be admitted 
with regard to that attestation; and admittedly P. W. 3 who was 
called proved that the signature of one of the attesting witnesses 
was his. Both the Lower Courts apd the second appellate Court 
accepted that evidence as proof of the execution of the docu- 
ment by the Ist defendant. In Second Appeal and here it was 
contended that by reason of S. 67 of, the Evidence Act proof 
was insufficient to establish the execution of the document by 
the Ist defendant. S. 67 of the Indian Evidence Act reads as 
follows :— 

“If a document is alleged to be signed or to have been written wholly 
orin part by any person, the signature or the handwriting of so much of the 
document as is alleged to be in that person’s handwriting must be proved to 
be in his handwriting ” 

It is contended that that section relates only to the proof 
of the handwriting of the executant and not to the proof of the 
R—-90 
8 
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signature of an attesting witness. It is quite true that it does 
not mention the signatures of attesting witnesses but to accept 
the contention put forward by the appellants that the section 
has that restricted meaning would be to override the provisions 
of the Evidence Act with regard to the reception of secondary 
evidence. All that that section requires is that the writing or 
the signature of the executant should be proved to be his writing 
or his signature. In the case of a signature how is that to be 
proved? It is to be proved either by means of a witness who 
saw the person write and was present necessarily when he did 
write or if such a person is not available—I am talking of course 
of the case where the executant denies execution of the docu- 
ment—by calling somebody who is familiar with the hand- 
writing of the executant and who proves that it is his hand- 
writing. In fhis case the latter alternative cannot be considered 
because the Ist defendant was a marksman and therefore such 
proof would be dependant upon the proof of a witness who 
actually saw him make hig mark. Such a witness cannot be 
produced for the reasons already stated. Such witnesses would 
be the attesting witnesses; and they would be the best witnesses 
as their presence is guaranteed by their signatures. In this 
case neither of the remaining attesting witnesses can be called 
and secondary evidence with regard to their attestation 
obviously is admissible. What is the secondary evidence? 
The evidence of somebody who either saw them attest or is 
familiar with their signatures. We have that evidence here 
because, as already stated, there is a witness whose evidence 
has been believed. He states that the signature of one of the 
attesting witnesses is his signature. What follows from thatr 
It follows that it is proved that that attesting witness attested 
the document. What follows fromthat? A passage from 
Mr. Starkie in his Law*of Evidence, 4th Edn., p. 519, is set out 
in the judgment of our learned brother as follows :— 

“The signature of the 4ttesting witness when proved is evidence of 
everything upon the face of the instrument, since it is to be presumed that 


the witness would not have subscribed his name in attestation of that which 
did not take place.” 


Therefore the signature of the attesting witness having 
been proved is evidence of everything on the face of the docu- 
ment and that he saw the executant make his mark. The argu- 
ment put forward before us by the appellants directly gives the 
go-by to this very obvious inference which in the English law 


` 
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arises and I see no reason whatever for excluding that inference 
from the Indian law of evidence. It gives the go-by entirely 
to the provision of the Evidence Act which permits secondary 
evidence to be given in the absence of witnesses who are either 
dead or cannot be brought to Court. S. 67 of the Indian 
Evidence Act requires nothing more than proof of the hand- 
writing or signature of the writer of the document or its 
executant. The section does not specify or limit the kind of 
evidence required. It clearly only requires proof by admissible 
evidence. For these reasons, our learned brother's judgment 
in second appeal was right and this Letters Patent Appeal must 
be dismissed with costs. 


Butler, ].—I agree. 
S. R. Appeal dismissed. 
e 


r 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Sir Vepa RamegsaM, Ki., Officiating Chief 
Justice AND Mr. Justicz VENKATASUBBA Rao. 


Prativadi Bhayankaram Tiruvenkata- 


charyulu and others .. Appellants* (Plaintiffs 1 
and 3 and L. R. of 2nd 
Plaintif) 
v. 


The Secretary of State for India in 
Council represented by the Collector, 
Guntur District .. Respondent (Defend- 
ani). 


Inam lands— Possession of suit lands by plaintiffs not demarcated— 
Levying of cess on the property—Drsirami threatened by Government for 
default of paymeni—Swit for declaration and for refund of amount paid on 
distraint—Action of Government ultra vires—Swutt brought after a year to 
set aside order of dtstrawnt not barred under S. df of Limitation Act (IX of 
1908)—Art, 120 of Limitation Act—Revenue "Recovery Act (II of 1864), 
S. 59. 

Three plaintiffs, namely agraharamdars, who were entitled to a half, one- 
eighth and one-eighth share each respectivePy of certain inam lands in a 
village, brought a suit questioning the propriety of the Government's action 
which consisted of (a) the resumption of land in question, and (b) the levy- 
ing on it as a result thereof of the full assessment of Rs. 97-2-0. A demand 
for Rs. 66-7-0 was made upon the 2nd plaintiff who failed to pay the amount. 
This brought upon him a distraint order which forced him to pay the amount. 
Hence the suit for a declaration of the unsustainable action of the Govern- 
ment with regard to resumption proceedings and for a refund of the amount 
paid by 2nd plaintiff. It was contended that under S. 59 of the Madras 
Revenue Recovery Act both claims were barred. 








*Second Appeal No. 389 of 1929. 28th August, 1933. 


8 
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Held, (1) That S. 59 of the Revenne Recovery Act was not applicable 
so far as the prayer for declaration was concerned. Sankarappa Naicken v. 
Secretary of State, (1910) 20 M L.J. 977, dissented from. 


(2) That, in the absenee of proof by the Government of the fact that 
plaintiffs were in possession of the lands for which they claimed assessment 
as well as of circumstancés to show the suit lands were marked off before the 
direction as to resumption, the action of the Government was ultra vires. 
Secretary of State for Indsa v. Rojak of Pittapur, (1913) 24 M.L.J. 530 and 
Rama Rao v. The Secretary of State for India, 1912 M.W.N. 542, relied on. 

It has been rightly held that whether localised or not, if the land has 
been proved to be in a party’s possession, he can be called upon to pay the 
assessment thereon. Byt even in such a case steps should be taken to demar- 
cate the land. If it is tot possible to localise the plot, that does not absolve 
the Government from the duty of setting apart some specific land as being 
liable for Government rent. 

(3) That the suit to set aside the act or order of the Government in 
distraining the property of the 2nd plaintiff was not barred under S. 14 of 
the Limitation Act on account of its not having been brought within a year, 
as the order as well as the action in pursuance of it were both stra vires. 

(4) That the article applicable was Article 120 of the Limitation Act 
which provides six years, and hence the E for declaration was not barred. 


Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in A. S. No. 231 of 1927 (A. S. No. 230 of 
1926, District Court, Guntur) presented against the decree of 
the Court of the Additional District Munsif of Guntur in O. S. 
No. 215 of 1925. 

V. Suryanarayana for appellants. 


The Government Pleader (P. Venkataramana Row) for 
respondent. 


The Court delivered the following 

JupcMents. Ramesam, Offg. C. J—The facts out of 
which this second appeal arises may be shortly stated. There 
used to be an ancient estate known as the estate of 
Bellamkonda in Sattempalli Taluk of the present Guntur 
District but formerly Kistna District. This estate belonged 
to the Malraju family. Some time in the 18th century the 
then holder of the estate, famely, Deshmukh Desh Pandya 
Malraju Ramarayanine Garu, granted an agraharam of the 
village of Palidevarlapadu to one Prativadi Bhayankaram 
Vedantacharyulu Garu..*The grant was an absolute one but 
liable to pay kattubadi of Rs. 89-7-10. The Kistna District 
Manual by Mr. Mackenzie, page 318, shows that in the year 1818 
the then owner of Bellamkonda Estate gave away his estate to 
Government by his will. His descendants are now in receipt 
of an allowance from Government. The Government thereby 
stepped into the Zamindar’s shoes and were in receipt of the 
kattubadi. At the time of the Inam Commission, 1860, the 
village was enfranchised. Exhibit V-a is the inam register for 


“ 
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the whole village. This document shows that the extent of the 
whole village was 521 acres 37 cents. The porambokes in the 
village were of the extent of 56 acres 22.cents and there were 
minor inams of 132 acres 90 cents. Deduçting the porambokes 
and the minor inams amounting to 189 acres 12 cents the extent 
of the rest of the village was 332 acres 25 cents. Details are 
given in column 5 of the dry extent (327 acres 15 cents) and 
the wet extent (5 acres 10 cents). Of the dry 209 acres 
55 cents were cultivated and the rest was waste. The wet was all 
waste. The annual collection from the cultivated dry lands is 
also given for about 15 years, namely, Faslis 1247 and 1256- 
1269. The average per annum is shown at Rs. 246 and the 
permanent assessment is shown as Rs. 270. At the time when 
the register according to Regulation XXXI of 1802 was pre- 
pared, the owner of the village was Vedantacharfli, son of the 
original grantee. At the time of the survey the enjoyer was 
Kumara Vedantacharlu, son of the last person. At the time of 
the enfranchisement the enjoyers were two brothers, Aravamu- 
dalwar and Thirumalacharlu, sons of the last preceding person. 
Column 20 shows that they were divided. Ex. I is the 
corresponding inam statement. It gives a pedigree and column 6 
says that the agrabaram was granted in the Vaisagha Sudha 
of the year Vijaya which corresponds to May, 1773. Under 
columns 7, 8 and 9 details are given of the 132 acres 90 cents 
of minor inams. First, there is the inam granted to the 
karnam 56 acres 22 cents and then there are the inams to the 
village purohit 10 acres 23 cents, the Muhathad 10 acres 
22 cents, the vettis 15 acres 33 cents and three private inams 
granted by the agraharamdars to Kurmalla Venkatacharyulu 
10 acres 23 cents, Prativati Bhayankaram Appalacharlu 20 
acres 45 cents and Kurmalla Varadacharyulu 10 acres 22 cents. 
The Inam Deputy Collector recommenfed the confirmation of 
the village as an inam adding a quit-rent of Rs. 268-2. The 
agraharam was made subject to a total burden of Rs. 116 made 
up of the new quit-rent and the old jodi and title deed 1154 
was issued. Alongside of this the purohit inam was also 
enfranchised separately. Ex. V is the inam register. No. 1153 
was the title deed for this. The Karnam, Muhathad and 
Vetti inams being village service inams were not then 
enfranchised. The other three personal inams were apparently 
intended to be enfranchised but the inamdars did not come 
forward to file inam statements and they were accordingly 
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kept under attachment. This appears from Ex. V-b, the 
inam register, dated the 23rd November, 1865. It is not very 
clear whether specific lands were kept under attachment 
or merely a paper of. attachment was made. It appears as if 
no inamdars ever turned up asking for enfranchisement of 
those inams. They seem to have left the village altogether. 
In the year 1911 the fact that these inams of the extent of 
40acres 90 cents were omitted from enfranchisement was first 
brought out by the Revenue Officers and after some correspond- 
ence in which it appears that the Collector and the Board of 
Revenue recommended that the agraharamdars may be dealt 
with leniently the Government passed a final order on the 25th 
October, 1921, as follows :— 


“The Government are not conviuced of the necessity for the grant of 
any concessions f the agraharamdars. They accordingly direct the resump- 
tion of the inams and the levy of the fullfassessment from the Agraharam- 
dars who are admittedly in possession of the lands”; 


and the Board of Revenue was asked to issue the neces- 
sary instructions. Thereupon the Board passed a resolution, 
dated the 31st October, 1921, to the following effect: 


“Resumption ordered. G. O. communicated. Communicated to the 
Collector of Guntur for necessary action.” 


This was followed by the preparation of a new inam 
register Ex. IV imposing an assessment of Rs. 97-2-0 as 
additional quit-rent on the whole agraharam land. At this 
stage it may be observed that it was not suggested for anybody 
that any persons other than the agraharamdars were in posses- 
sion of these inams. The inams were apparently mixed up 
with the rest of the agraharam. They are not now localisable 
and are enjoyed either by all the agraharamdars or by some one 
or other of them though we are not in possession of the details 
of the enjoyment. The Bofird’s resolution was followed by 
the imposition of the seri cist of Rs. 107-6-0. This was follow- 
ed by a distraint order served on the 2nd plaintiff for 
Rs. 66-7-0 and the 2nd pħintif’s property was distrained by the 
Government officials on the 23rd May, 1923. Thereupon the 
present suit was filed on the 23rd March, 1925, for a declara- 
tion that the proceedings of the Government are slira vires and 
illegal and for recovering the amount of Rs. 66-7-0 paid by the 
2nd plaintiff. The three plaintiffs filed the present plaint. 
According to paragraph 3 of the plaint, the Ist plaintiff is enti- ' 
tled to 4 share and the 3rd plaintiff to 4% share, the other 
shares ($) “being held by certain others”. 


“ 


e 
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Paragraph 4 of the plaint alleges that a notice was served 
on the plaintiffs imposing the seri cist of Rs. 107-6-Cand refers 
to the distraint proceedings for Rs. 66-7-0 against the 2nd 
plaintiff only. It alleges that the distraint order was not clear 
as to the nature of the demand but the plaintiffs infer that it 
must have related to unlocalised inam land. The old quit-rent 
of Rs. 116 was paid by them but not the additional demand. 
In paragraph 6 the plaintiffs say: 

“Plaintiffs believe that they are not now in possession of the said inam 
and it is not possible to localise the inam, Plaintiffs are co-sharer agra- 
haramdars and own only fractions of the agraharam Jand. A large portion 


of the agraharam was alienated to others who are now in possession of the 
same. Some other portions are held by certain others and enjoyed by them.” 


The last two sentences seem to refer to the alienation of 4 
agraharam not held by the plaintiffs. In the wriéten statement 
of the Secretary of State for'India in Council it was pleaded 
that the agraharamdars had no right to these inams and that 
they were excluded from the inam settlement. In paragraph 3 
it is alleged that even if the plaintiffs were in possession and 
enjoyment for any length of time “the Crown has the right to 
levy the assessment at any time and there is no bar of limitation 
for the Crown to exercise such a right’. Paragraph 4 refers 
to the G. O. directing the resumption and alleges that an assess- 
ment of Rs. 97-2-0 was imposed. The fact that the inam was 
unlocalisable is not denied in the written statement and in fact 
both the Lower Courts have proceeded on the footing that the 
inams were unlocalisable. The District Munsif found that 
these inams were included in the inam settlement of 1860. On 
a construction of Ex. V-a he has found that the whole village 
was enfranchised and that the agraharam lands on which the 
total land-tax of Rs. 116 was imp&sed included the suit inam 
land. In paragraph 9 of his judgment he refers to the long 
delay and to the fact that for the first time the Tahsildar report- 
ed in 1911 that the agrabaramdars were in possession of these 
lands. In paragraph 10 he thinks that the Government are not 
entitled to resume the land and levy full assessment. In para- 
graph 11 he thinks there is another objection to the resumption 
and the levy of assessment, namely, the fact that these inams 
are not localisable. He accordingly finds issues 2 to 4 in the 
suit for the plaintiffs. The fourth issue raises the question 
whether the resumption order in G. O. Mis. No. 2355 is illegal 
and invalid and not binding upon the plaintiffs. In paragraph 13 
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of his judgment he finds that the claim toa refund of the 
amount is barred by limitation. In the result he gave a decree 
declaring that the Government are not entitled to levy and 
collect full assessment for the suit lands from the plaintiffs 
and dismissed the claim for refund of the specific sum of 
money. There was an appeal by the defendant. This appeal 
was disposed of by the Subordinate Judge of Guntur. In 
paragraph 10 of his judgment he says: 


“I agree with the Court below that the Government is not entitled to 
resume the lands in question and levy full assessment thereon.” 


In paragraph 11 he says that the agraharamdars had been 
enjoying the inams in question as they had merged in the 
agraharam proper. In paragraph 12 he disposed of the ques- 
tion of limitation and comes to the conclusion that even the 
suit for a declaration is barred by time under S. 59 of the 
Revenue Recovery Act. In paragraph 14 he observes: 


“I agree with the Court below that the Government is not entitled to 
proceed against the suit lands. Even if the plaintiffs are entitled to a decla- 
ration, a declaration and injunction against the Government are unnecessary. 
The Government would respect the findings of Courts.” 


These observations imply that though a relief by way of 
declaration and injunction was not granted by the Court the 
Subordinate Judge expected the Government to respect the 
findings of the Court and not to continue to levy the assess- 
ment on the lands. The plaintiffs have filed this second appeal. 


This second appeal originally came on before my brother 
Venkatasubba Rao, J., who referred it to a Bench. 

In second appeal as we have come to conclusions on the 
various issues the opposite of those arrived at by the Lower 
Courts, I proceed to deal with this matter in some detail. 

The first question that maturally arises for discussion is— 
are the suit inams of 40 acres 90 cents included in the inam 
settlement of 1865 and is Government’s claim to resume them 
or assess them now erromeous and unjustified? This looks at 
first sight to be a question of fact and, if so, we are bound 
to accept the findings of the Courts below. But when we look 
at the material on which the conclusions have got to be arrived 
at, they consist not of oral evidence but of the documents 
representing the proceedings of the Inam Commission. One 
has to come to a conclusion on this point solely on the con struc- 
tion of Exs. V, V-a, V-b and I which are all the documents 
connected with the inam proceedings. Taking up Ex. V-a it is 
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contended before us by the learned Advocate for the appellants 
that the whole of 521 acres 37 cents which was the total extent 
of the village was enfranchised. He refers to the remark 
under column 21 in, which the statement appears that 
“Rs. 270 may fairly represent the value of the: village”. 
He contends that “the village” there means the whole 
village and that the whole village must therefore be regarded as 
enfranchised. Unfortunately this argument proves a little too 
much. It is true that, simply because the cultivated and culti- 
vable extent of the village, namely, 332 acres 25 cents is 
mentioned in column 4 we cannot say that only 332 acres 
25 cents were enfranchised. The poramboke of 56 acres 26 
cents must also be regarded as enfranchised. The extent of the 
poramboke was deducted only for the purpose of ascertaining 
the extent of the village which can be turned outeto material 
profit. On this extent the inconle was ascertained and the quit- 
rent was imposed but none the less the poramboke and the 
waste lands must also be regarded as included in the enfranchise- 
ment for the reason that the main village was enfranchised. 
From this one cannot take the next step and say that all the 
521 acres 37 cents were enfranchised. The village service inams 
could not have been enfranchised nor could a quit-rent be 
imposed on the agrabharamdars with reference to them. The 
inams of the Karnam, Muhathad and Vettis must therefore be 
regarded as excluded. Then there remains the four inams, the 
one belonging to the purohit and the three personal inams, 
which are the subject of the present litigation. We have got the 
fact that the purohit inam was separately enfranchised by 
Ex. V so that that could not have been included in the quit-rent 
in Ex. V-a or covered by the title deed 1154 for it has got its 
own inam register Ex. V, its own “quit-rent and its own title 
deed 1153. Therefore it is impossible to afgue that the purohit 
inam was included in the inam settlement of the main village. 
That also leads one to the conclusion that the personal inams 
which are the subject of the present dispute were also not the 
subject of the quit-rent of Rs. 26-8-2 and were not included in 
title deed 1154. This position is strengthened by the fact that 
an order of attachment was passed against them under Ex. V-b. 
Tt is obvious that Exs. V-a and V-b are parts of the same pro- 
ceeding. Though Ex. V-b is dated 1865 the very fact that the 
Inam Deputy Collector waited for some time to see if the inamdars 
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would turn up and when they did not turn up passed an order 
attaching them shows that they were kept distinct from the 
main proceedings represented by Ex. V-a. In our opinion, 
therefore, the suit inam of the extent of 40 acres 90 cents was 
not covered by Ex. V-a or title deed 1154. To this extent we 
differ from the conclusion of the Lower Courts which were of 
the opinion that the Government has no right to take further 
proceedings for the resumption or assessment of these 40 acres 
90 cents. Having come to the conclusion that the 40 acres 
90 cents were not dealt with in 1860, it follows that the Govern- 
ment is entitled to take further steps either for the enfranchise- 
ment or for the assessment or for the resumption of these inams 
and whichever they choose to do cannot be questioned in Civil 
Courts. Noris there any limitation for taking such a step (vide 
BoddupallieJagannadham v. The Secretary of State for India 
in Council, where it is pointdd out that there is no period of 
limitation prescribed by any law within which alone the 
Government Should exercise its prerogative of imposing 
assessment on land liable to be assessed with public revenue). 
So far we are in favour of Government. 

The next question that arises is—are the steps taken by the 
Government for the purpose of enforcing its right and carrying 
out its orders of resumption legal and valid or are they ultra 
vires? On the facts found above we come to this state of things. 
First we have got an agraharam of 385 acres 47 cents which is 
enfranchised and which is liable to pay a quit-rent of Rs. 26-8-2 
and a jodi of Rs. 89-7-10 (total Rs. 116) to Government. 
Then we have got an agraharam inam land of 40 acres 90 cents 
which is liable to pay an assessment of Rs. 97-2-0 under 
Exs. III and IV. I am of opinion that the claim to impose 
Rs. 97-2-0 on the inam “land of 40 acres 90 cents is valid, 
therein differing fr3m the Courts below. But the question 
arises whether the proper steps and the proper proceedings have 
been taken by the Gayernment for the purpose of enforcing its 
right and recovering this Rs. 97-2-0. The land subject to this 
burden of Rs. 97-2-0 is distinct (in theory) from the land 
which is subject to the burden of Rs. 116. The latter is a very: 
favourable burden being Rs. 116 on 388 acres 47 cents. The 
former Rs. 97-2-0 on 40 acres 90 cents isa heavier kind of 
burden. The two cannot be mixed up and totalled up as if 
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they are burdens of the same kind and it is not permissible to 
speak of a total burden of Rs. 213-2-0 upon agraharam land of 
429 acres fot it is open to an inamdar to retain the land which 
is subject to the lighter burden of Rs. 116 and give up the 
40 acres 90 cents subject to the heavier burden of Rs. 97-2-0. If 
he does not want to incur the heavier liability he is only to 
abstain- from paying it and Government can resume the land 
and grant it to some other. Where there is only one owner of 
the whole inam land, it may be that the unlocalisability of the 
inam is not of much importance at any rate so long as the 
inamdar is willing to retain the land and merely contests his 
liability to pay the heavier assessment. If the inamdar wants 
to exercise his option of throwing up the land with the heavier 
burden so that it may be free for the Government to take it up 
and give it to some other person, the unlocalisability is a 
serious impediment for imposihg a wholesale assessment upon 


the land without distinguishing the portion subject to the, 


lighter burden and the portion subject to the heavier burden 
and without distinguishing the separate ownerships of the 
various parts of the village. The learned Government Pleader 
referred to my remarks in the judgment of myself and 
Madhavan Nair, J. in Second Appeals Nos. 648 to 832 relating to 
the correct application of the decisions in Secretary of State 
for India v. Rajah of Ptitapur! and Rama Rao v. Secretary 
of State for Indias. One of these, namely, Secretary of State 
for India v. Rajah of Pittapurl, is relied upon by the District 
Munsif in paragraph 11 of his judgment and by the Subordinate 
Judge in paragraph 9 of his judgment. In my judgment in 
Second Appeal No. 648 of 1927 I observed that that case did not 
support the proposition of the Subordinate Judge in that 
case. In Secretary of State for India v. Rajah of Pittapurt it 
was found by the High Court that it waf not shown that the 
Zamindar was in actual possession of the village service inams 
either by inference or admission or otferwise and therefore 
patta could not be granted to him. The decision in Rama Rao 
v. Secretary of State for Indias is similar. Butas to Rama 
Rao v. Secretary of State for India’ it was observed that if it 
could not be shown by inference, admission or otherwise that 
the Zamindar was in possession of village service inams a 
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patta could not be given to him and both parts of the proposi- 
tion were illustrated in that case. I have no desire to resile 
from anything I said in that judgment but the difference in the 
facts must be noticed. In those cases there was no question of 
plurality of ownership. There was only one Zamindar and it 
was found by inference that he was in possession and it was 
not suggested by the Zamindar that that land had got to be 
kept separate from the other lands because it is subject to a 
burden estimated on different principles from the rest of the 
land. On the facts of Rama Rao v. Secretary of State for 
Indiai and on the facts of S. As. Nos. 648 to 832 with which I 
was dealing, there was no suggestion of two kinds of inam 
lands—one land being subject to one kind of quit-rent and the 
other land being subject to another kind of quit-rent and both 
being mixed up. All that we had in that case was a Zamindar 
being in possession by inferefce of service inams within his 


_zamindari and the question was whether a patta could be issued 


to him or not. There was no question of two owners and there 
was no question of different kinds of assessment being mixed 
up. If such a question was raised and the Zamindar wanted to 
know the lands subject to separate quit-rent so that he might 
throw it whenever he wanted to do so, it may be that he was 
entitled to insist on localisation. But these points did not arise 
in that case but in the present case we have got the fact that 
the agraharam was held by different owners. Even if we think 


` that the plaintiffs are not enjoying their shares of the agrabaram, 


by metes and bounds, certainly the other 4 of the agraharam 
is being separately enjoyed by some other alienees. There is 
no justification for dealing with the three plaintiffs who are 
owners of a distinct 4, % #th shares but not divided by 
metes and bounds and “the owners of the other separated 
3 share as if they aře all one unit. On the face of it, the question 
arises who enjoys the land 40 acres 90 cents. It may be that the 
whole of it is in thé possession of the original agraharamdars 
and no part of it is in the possession of the alienee or it may 
be that the alienors and the alienees must be presumed to be in 
possession of parts of the inams proportionate to their own 
shares. Until this question is decided it is not proper nor is 
the Government entitled to levy an assessment of Rs. 97-2-0 
upon the whole agraharam without the several sharers of the 
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agraharam being able to know the portion on which the new 
burden falls and without, in the case of an individual sharer, 
the agraharamdar not being-able to say which portion of his 
land is subject to the new burden and which portion is subject 
to the old quit-rent. Under these circumstances it seems to me 
that the obvious remedy of the Government to enforce the right 
which they undoubtedly have of imposing the new assessment 
is, if they cannot make the agraharamdars agree as to the 
portions liable to the new assessment, to take steps by filing 
a kind of interpleader suit making all the agraharamdars 
parties in which it could be determined which owner 
should be liable to this new burden and in what ‘shares. 
In such a suit the alienees may perhaps plead that there was a 
representation to them that the land was subject only to a 
proportionate part of the old quit-rent and it was only on that 
representation that they purchased the land and that the whole 
burden of the new assessment should fall upon the alienors or 
it may be that there was no such representation and that the 
facts were known to both the alienees as well as the alienors 
and all are liable to a proportionate share of the new burden on 
equitable principles. Government has not very much to do in 
such a suit. That is a point which the alienors and the alienees 
have to fight out between themselves and, once the shares of 
the various sharers in the new burden are determined, the 
Government will only have to call upon each sharer to localise, 
according to his option, the particular part of the land liable to 
his share of the new burden. Once it is localised, if he is 
willing to pay the new assessment, he can go on paying. If be 
does not pay, he can throw it up and Government can resume 
it and grant it to a new grantee on sach terms as they like. In 
such a case no question can arise of mixing up two kinds of 
assessment and indiscriminately making the new assessment a 
burden upon all the agraharam land most of which is prima 
facie not liable for it. The need for localisation in a case of 
this kind is seen far more clearly than in a case where the facts 
are not complicated by difference of ownership and difference in 
the kind of assessment imposed upon the land. While therefore 
holding that the Government was perfectly right in claiming to 
impose the new assessment of Rs. 97-2-0 for the 40 acres 
90 cents unenfranchised inam they are not justified in imposing 
it on the whole agraharam indiscriminately and taking distraint 
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proceedings against the agraharamdars without localisation. 
For instance, in the present case there is a distinct order for 
Rs. 66-7-0 against the 2nd plaintif. Paragraph 6 of the plaint 
denies that the plaintiffs are in possession of the disputed inams. 
The denial is perhaps not wholly true. When a proper enquiry 
of the kind I have indicated above is made it may be that it 
will be found that the 2nd plaintiff is or must be taken to be in 
possession of some portion but still Government cannot proceed 
to throw the burden indiscriminately upon any one of the 
agraharamdars as they choose without determining the liabilities 
inter se. The question of throwing this burden and determining 
its aliquot parts upon the agraharamdars is different from the 
imposition of quit-rent upon the whole inam village in 1860. 
The agrahgramdars though they were enjoying the village in 
two shares, chose to file a joint ifam statement and were content 
to take a joint patta. But there is no such consensus of minds 
between the various agraharamdars. The new burden cannot 
be thrown indiscriminately without previously localising the 
burden not only with reference to the land but with reference 
to the owners. I have therefore come to the conclusion that 
the proceedings imposing the new quit-rent on the whole 
agraharam, the demand and the distraint order for the purpose 
of realising it without having previously taken steps for 
localising the inam are illegal and ultra vires. 


On these findings the next question arises whether the suit 
is barred by limitation. So far as the actual refund of the 
amount paid by the 2nd plaintiff is concerned, we are of opinion 
that the suit is undoubtedly barred by Art. 16 of the Limitation 
Act and that portion of thg claim therefore fails. The distraint 
proceedings were on the 23rd May, 1923. The suit was originally 
filed on the 6th March, 1924. That would be in time because 
the two months’ notice, which has to be given to the Government 
has to be deducted but the plaint was returned on the 23rd June, 
1924, for presentation to the Additional District Munsif’s Court. 
Probably the Principal District Munsif’s Court and the Addi- 
tional District Munsif’s Court have different jurisdiction allotted 
to them, though the Courts are situate in the same place. 
Instead of questioning the order by an appeal the plaintiffs 
seem to have re-presented the plaint to the same Court on the 
30th June, 1924. The Court again directed its return on the 
23rd March, 1925. This time the plaintiffs submitted to the 
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order and presented it to the Additional District Munsif’s 
Court. The Additional District Munsif’s Court must be assumed 
to be the proper Court before whom the plaint had to be filed 
and the other Court was not the proper‘ Court. On that 
assumption there is no excuse for the delay committed from 
the 23rd June, 1924 tothe 23rd March, 1925. The plaint as 
presented on the 23rd March, 1925, would be more than one 
year from the accrual of the cause of action. The suit for 
refund will be barred. But, in my opinion, the whole of this 
reasoning has no bearing on the question whether a prayer fora 
declaration and injunction is also barred. The proper article 
for a suit for a declaration and injunction is Art. 120° of the 
Limitation Aet. It may be that if the ground of such a suit is 
not that the act of Government was ultra vires or illegal but a 
mere irregularity which does npt vitiate the main proceedings 
but relates only to some question of detail such as the exact 
amount to be collected or something of that kind which does not 
make the proceedings ultra vires, in such a case Art. 14 of 
the Limitation Act may apply or in a case falling under the 
Revenue Recovery Act even S. 59 of the Revenue Recovery 
Act may apply. But where the act of the Government in res- 
pect of which a declaration and injunction is sought is an act 
which is illegal or ultra vires and the declaration is sought on 
that basis, then in such a case neither S. 59 of the Revenue Re- 
covery Act nor Art. 14 of the Limitation Act applies. So far 
as Art. 14 of the Limitation Act is concerned, myself and 
Madhavan Nair, J. have dealt with this matter at great length 
in our judgment in Second Appeals Nos. 648 to $32 of 1927. 
Only one portion of that judgment comes for notice. While 
dealing with Surannanna Devappg Hegde v. Secretary of 
State for Indial and pointing out that Jenkjns, C. J. and Candy, 
J. differed and the matter was referred to Parsons, J. and after 
quoting the remarks of Jenkins, C. J. a$ pages 445, 446 and 
447, I happened to observe: 


“According to this view the question whether the act of Government is 
ultra vires or mtra vires arises only in the case of an order; but where a 
more material act like an ouster occurs, the question of ultra vires or intra 
vires does not arise. There is a cause of action and the plaintiff should 
bring his suit within one year from the act.” 


These sentences refer to what I thought was the view of 
Jenkins, C.J. There are no actual words in his judgment the 
effect of which is capable of being described by the above. 
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Parsons, J. agreed with Jenkins, C. J. and there are sentences 
in his judgment which, if tbey do not express, imply that where 
there is an act one year’s period always applies and with refer- 
ence to the combined effect of Jenkins, C.J.’s and Parsons, J.’s 
remarks I must have made the above remarks. But, in my 
opinion, all this is beside the point in the face of the Privy 
Council decision in Larmanrao Madhavrao v. Shriniwas 
Lingol which was discussed lower down in my judgment. 
According to that judgment whether it is an act or an order 
that is questioned the distinction between that which is ultra 
vires and that which is not ulira vires stands. In the case of an 
act or order which is uw/ira vires the action is not strictly an 
action to set aside but merely for a declaration that it is illegal 
and does not bind the plaintiff. The phrase “to set aside” is 
prima facie applicable to a casesvitiated only by some irregu- 
larity but otherwise valid. Butin the case of an act which is 
ulira vires it has not got to be set aside. Only for the sake of 
clearness a party may seek a declaration that it is invalid and 
not binding on him. This is the view taken by a Bench of this 
Court about S. 59 of the Revenue Recovery Act in Maruk- 
kolandayaimmal v. Secretary of State for Indias, The same 
view was taken in The Secretary of State v. Nagaraja Atyar3. 
In this view it is unnecessary to discuss the applicability of the 
decision in Secretary of State v. Venkatrainam4. The case in 
Raman Naidu v. Bhassoori Sanyasi’ also takes the same view in 
a case which is plainly ultra vires. In the face of these recent 
decisions of the Privy Council and this Court, we are not 
inclined to agree with the reasoning in the decision in Sanka- 
rappa Naicken v. The Secretary of State for India in Councils, 
Though the decision in that case may be right as to the actual 
refund of the amoust, in so far as it sought a declaration, the 
case was not correctly decided if the basis for the declaration 
was that the action of the Government was ulira vires. 

A number of decisions on the Land Encroachment Act (III 
of 1905) were referred to and cited before ù$ by the learned 
Government Pleader. In my opinion, though there is some 
similarity of language between the sections of that Act and 
S. 59 of the Revenue Recovery Act, itis most unsafe to use any 





1. (1927) L-R. 54 I.A. 380: LL.R. 51 Bom. 830: 53 M.L.J. 475 (P.C.). 
2. (1932) LL.R. 55 Mad. 876.: 63 ALL.J. 249. 3. (1923) 44 M. LJ. 645. 
4. (1923) LLR 46 Mad, 488: 45 ALLJ. 12. 
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of the decisions on that Act in connection with Art. 14 of the 
Limitation Act or S. 59 of the Revenue Recovery Act. The 
scope of that Act is entirely different. -Provided the necessary 
formalities are observed, all the orders, he., those imposing the 
penalty and the levy of the penalty would be under the Act but 
in the present case the act of resumption is not under the 
Revenue Recovery Act at all but under the general law. The 
| prayer for declaration does not relate to the proceeding under 
the Act. In my opinion, it is most unsafe to use decisions 
under the Land Encroachment Act for the point under consi- 
deration. On the other hand in Kamulammal v. Secretary of 
State of Indial Benson and Krishnaswami Ayyar, JJ. while 
holding that the suit for refund of water cess was barred under 
S. 59 of the Revenue Recovery Act and S. 16 of the Limitation 
Act granted a declaration, in favour of the plaintiff in a suit 
relating to water cess. In my opinion, neither Art. 14 of the 
Limitation Act nor S. 59 of the Revenue Recovery Act applies to 
the prayer for declaration in this case but the right of the 
Government to get the extra revenue by appropriate proceedings 
stands. They have only to resort to such proceedings, that is 
to say, by first getting the inam in question allotted between 
various agraharamdars and next localising the land in the 
possession of each agraharamdar and the right to the extra 
revenue sought to be recovered by Government is then ensured 
and the Government can recover the new amount or proceed 
against the particular land. subject to it as they please but, at 
present, on the ground that it is not shown that either the 2nd 
plaintiff or the 1st and the 3rd plaintiffs are in possession of the 
particular bit of land on which the Rs. 97-2-0 is newly imposed 
by Government we think that a ljmited declaration and corre- 
sponding injunction should be issued in.favour of the plaintiffs. 
The plaintiffs will have a declaration that the Government will 
not be entitled to recover the new assessment of Rs. 97-2-0 
claimed by its proceedings dated the «25th October, 1921, until 
they take proper steps to have the land localised and there will 
also be an injunction restraining them from . recovering such 
amount by proceedings against any of the agraharamdars indis- 
criminately. But they will be at liberty to take such proceedings 
after the separate liabilities of the agraharamdars and the lands 
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subject to the liabilities are determined in appropriate proceed- 
ings. Each party will bear their own costs throughout. 

Venkatasubba Rao; J.—We are in this suit concerned with 
a plot of land of the extent of 40 acres 90 cents in the Agra- 
haram village of Palidevarlapadu, which was originally com- 
prised in the estate of Bellamkonda. This land represents three 
unidentifiable minor inams in the said agraharam. The suit 
has been brought by three of the agraharamdars questioning 
the propriety of the Government’s act, which consisted of (a) 
the resumption of the land in question, and (b) the levying on 
it, as a consequence thereof of the full assessment of Rs. 97-2-0. 
A demand-for Rs. 66-7-0 (how this figure was arrived at, has 
not been explained) was served upon the 2nd plaintiff, who 
failed to pay the amount. Thereupon his property was dis- 
trained, and he then paid the sumy mentioned in the distraint 
order. The defendant is the Secretary of State for India, and 
the plaint asks for two reliefs: first, that it may be declared 
that the resumption proceedings are .bad and secondly, that a 
refund may be directed of the amount paid by the 2nd plaintiff. 

The material dates are the following. On the 25th 
October, 1921, the order directing the resumption was made by 
the Government. The sum mentioned above, namely, Rs. 66-7-0, 
was paid by the 2nd plaintiff on 23rd May, 1923. The plaint 
was originally presented on 6th June, 1924 and finally re-pre- 
sented on 23rd March, 1925. In computing the period of limi- 
tation, the Lower Court has refused to exclude the time between 
these two dates, and as I agree with its view, I do not propose 
to discuss the grounds on which that view is based. It may 
therefore be taken that 23rd March, 1925, is the date when the 
plaint was filed. The Lower Court has held that under S. 59 of 
the Madras Revenue Reepvery Act (Act II of 1864), the whole 
claim is barred, that is to say, both the claim to the declaration 
as well as to the refund. ` 

As I have already safd, two reliefs are claimed. The first 
question that arises is, whether both the reliefs stand on the 
same footing in regard to S. 59 of the Revenue Recovery Act. 
That section runs thus: 


“Nothing contained in this Act shall be held to prevent parties deeming 
themselves aggrieved by any proceedings under this Act, except as herein- 
before provided, from applying to the Civil Courts for redress: provided that 
the Civil Courts shall not take cognizance of any suit instituted by such 
parties for any such cause of action, unless such suit shall be instituted 
within six months from the time at which the cause of action arose.’ 


x 
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As regards the order of resumption, can it properly be 
described as a proceeding under the Act? Theplaintifs deem 
themselves aggrieved by the orderof resumption; only if it be 
held that that order amounts to a proceeding under the Act, the 
terms of S. 59 can come into play. I fail to understand by 
what stretch of language the resumption order can be treated 
as a proceeding under the Act. It is forgotten that the resump- 
tion proceedings have nothing to do with the Act; they are 
conducted independently of that Act and a decision is arrived 
at. When ihe Government decides that the lands are resum- 
able and levies an assessment, then and then alone it takes 
action under the Act, utilising its provisions for the ‘purpose of 
collecting the assessment that has already been levied. That 
these two proceedings, namely, the decision to gesume and the 
actual collection, are distincs and independent, has been ignored 
by the Lower Court and its view is therefore utterly unsound. 
The cases under the Land Acquisition Act, to which the learned 
Government Pleader has referred us, are not in point; the ana- 
logy is misleading, as in the case of that Act the proceedings 
relating to the decision as well as to the collection fall under 
the provisions of that Act. 

It is next contended by the learned Government Pleader 
that it is wrong to separate the Government’s decision from its 
collection of the assessment, and he relies for that position 
upon Sankarappa Naicken v. The Secretary of State for Indta 
in Councill, The judgment in thatcase is very brief, and the 
learned Judges dispose of the point in the following short 
passage :— 


“Tt is contended that though the suit may be barred in so far as it seeks 
to recover the assessment levied, still itgs not barred so far as the declara- 
tion and injunction prayed for are concerned. Phe necessity for askiug for 
these reliefs all arise out of the action of Govéfnment in levying the assess- 
ment, and is part of the grievance for which under S. 59 the plaintiff may 
apply to the Civil Court for redress.” 


With this observation I am umble to agree. The idea 
underlying the passage is, that the levying of the assessment, by 
which is meant the collecting of the amount, furnishes the 
cause of action both as to the declaration and the refund. With 
great deference, that assumption is wrong; the moment the 
order of resumption is made, the plaintiff’s right to seek a 
declaration (if he chooses to exercise it), comes into existence. 
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The question is, whether the order amounts to a proceeding 
under the Act. This has not been considered and the very point 
to be decided has been assumed. I therefore respectfully dis- 
sent from Sankarappa Naicken v. The Secretary of State 
for India in Councili and it is unnecessary to deal with any 
subsequent decision where the view expressed in it has been 
approved. For these reasons, so far as the prayer for declara- 
tion is concerned, I am clearly of the opinion that S. 59 of the 
Revenue Recovery Act does not apply. 

The learned Government Pleader then contends that in any 
event the case is governed by Art. 14 of the Limiiation Act. 
Under that Article a suit “to set aside any act or order of an 
officer of Government in his official capacity” must be brought 
within one year from “the date of the act or order’, It has 
been held that Art. 14 has no application when the order is 
“lira vires or made, without jurisdiction; such an order is a 
nullity and therefore need not be set aside. What orders have 
been regarded as ultra vires has been discussed in numerous 
cases. (See Mitra on Limitation, 1932 Edn., p. 1105.) Where 
a Collector, who has no right to resume or assess land which 
is not Chowkidhari Chakram, purports to do so, it has been held 
that he is acting without his jurisdiction and that his order is 
a nullity. Again, where the Collector, who is bound to transfer, 
resumed Chowkidhari Chakram land to the Zamindar of the 
estate, transfers, in contravention of the provisions relating 
thereto, such land to any other person, it has been held that his 
order is ultra vires and need not be set aside within the time 
allowed by Art. 14. Inthe passage in Mitra I have referred 
to above, various other kinds of orders held by the Courts to 
be ulira vires are enumerated. The question then is, is the 
order in the present directing the resumption ultra vires 
and without jurisdiction? This in effect raises the point whe- 
ther the order made by the Government was within its compe- 
tence and the proceedihgs resulting in it were properly 
conducted. 


The first question that arises in this connection is, whether 
the agrabaram in question was or was not excluded from the 
assets of the zamindari at the time of the Permanent Settlement. 
The grant of the agraharam in inam was made in the year 1774 


i 
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(Fasli 1182) by the tben Zamindar, subject to the payment to 
him of jodi or favourable quit-rent of Rs. 89-7-10. The 
presumption, as I have pointed out in Secretary of State v. Sri 
Rajah Vasiredds! is, that inams granted on favourable quit- 
rent were at the Permanent Settlement excluded from the 
zgamindari. About the year 1817 the then Zamindar raised the 
jodi to Rs. 190 and that act of his led to a certain suit, with 
which we are not concerned. Mr. V. Suryanaravana, the 
plaintiffs’ learned counsel, contends that the conduct of the 
Zamindar is consistent only with the notion that the agrabaram 
was included in the assets. This position is clearly untenable, 
as the act of raising the jodi indicates nothing more than that 
the quit-rent or jodi (as distinguished from the agraharam 
itself) was included in the assets. Moreover, the Inam Settle- 
ment of the year 1860, to which I shall presently refer, could 
have proceeded only upon? the footing, that the village was 
excluded from the zamindari and the Government had therefore 
aright to deal with it. Accordingly the contention that the 
agraharam was included in the assets must be overruled. 


We then proceed to the Inam Settlement of 1860. What 
happened then, is one of the vital questions in the case. At the 
time of the enquiry the extent of the village was furnished by 
the agraharamdars, which formed the basis of the settlement. 
The entire extent was shown as 521 acres 37 cents. Two deduc- 
tions were made from this: (1) poramboke, 56 acres 22 cents, 
and (2) inams, 132 acres 90 cents. The balance was 332 acres 
25 cents, made up of dry land 327 acres 15 cents and wet, 5 
acres 10 cents. The Deputy Collector after some calculations 
recommended that Rs. 270 might fairly be taken as representing 
the value of the village. The Imam Commissioner raised the 
valuation to Rs. 300 and the village ws enfranchised on pay- 
ment of a quit-rent of Rs. 116, inclusive of the jodi already 
payable of Rs. 89-7-10. I have said that the extent of the inams 
deducted was shown as 132 acres $0 tents. The following are 
the particulars :— 


Acres. Cents. 
Vetti Inam ia 15 33 
Karnam Inam“ 5, 56 22 
Purohit Inam : .. 10 23 
Muhathad Inam e 10 22 
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Then follow the three private inams with which we are 


concerned :— X 
Acres. Centa. 
Inam granted to Kurmala Venkatacharlu .. 10 23 
» j Prativad: Bhayankaram 40 acres 
Appalacharlu -. 20 45 90 cents, 
»% sy Kurmala Varadacharlu .. 10 22 j 
132 90 


The suit relates to the last three items of the total extent 
of 40 acres 90 cents. The question we have to decide is, 
whether the enfranchisement extended to these three items also. 
The plaintiffs’ contention that it did so extend, I am unable to 
accept. It is difficult to imagine that the Government included 
in the village confirmed in the inamdars’ favour the land which 
on the latter’s ewn showing had previously been granted away 
to third parties. But it is argued that the Inam Register shows 
that Rs. 270 was fixed as the value of “the village,” the argu- 
ment implying that what was enfranchised was the whole vil- 
lage. This reasoning is fallacious, as it is an admitted fact 
that at least some inams were excluded. The purohit service 
inam was simultaneously confirmed on payment of one-eighth 
quit-rent, the Muhathad inam, it appears, was resumed at the 
same time and the Karnam service inam was also enfranchised. 
The argument therefore that any special importance attaches to 
the use of the words “the village” has no force. The poram- 
boke, which was unproductive land, may well have been included, 
but it does not follow that the three minor personal inams, to 
which I have referred, were similarly included. Then again, the 
terms of the title deed issued in favour of the inamdars also 
throw some light. It does not say that their title to the whole 
village was acknowledged, buf recites: 


“I acknowledge their title to the agraharam village of Palidevarlapadt 
‘ claimed to be of 327 acres 15 cents dry land, 5 acres 10 cents wet 
land .. . wae! A 


Lastly, in 1865, an order was made directing the attach- 
ment of these three inams under Inam Rule 26. That rule is as 
follows :— 


“When an inam has to all intents and purposes been entirely abandoned, 
there being no acknowledged owner in existence, or if, being in existence, he 
omits to come forward to claimit, and when the recorded possessor of an 
inam fails, after due notice, to appear to prove his title, such inam will in the 
first instance be placed under attachment by the Collector of the District and, 
after the expiration of one year from the date of the notice, will be held to 


» 


Ww 
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þe liable to be fully assessed to the public revenue under the general powers 
conferred on Collectors by Regulation XXXI of 1802.” 


It must be on one of the grounds mentioned in this rule 
that tbe inams were directed to be attached. Very probably the 
recorded owners of the inams failed aftet due notice to appear 
and prove their title and the inams were thereafter placed under 
attachment. But the rule goes on to provide that at the end of 
one year from the date of the notice, the inams will be fully 
assessed to public revenue. In this case the matter appears to 
have been lost sight of and notbing was done beyond attaching 
theinams. There can be no doubt that what happened in 1865 
was a part of tbe same enquiry that started in 1860. These 
proceedings, far from showing that the three minor iñams were 
included in the village, prove the exact opposite. To resume 
the narrative, in 1911 it was discovered that these three inams 
had been left out and reporty were called for from the Collector. 
The Board of Revenue suggested to the Government that 
“the present agraharamdars might be given the option of 
enfranchisement on the same terms as those on which the 
agraharam is held. But the Government did not approve 
of this suggestion, and by their order dated the 25th October, 
1921 “ declined to show any concession to the agraharamdars”’ 
and directed the resumption of the inams and the levy of 
full assessment from them. The Tahsildar of the taluk 
reported that the highest tharam assessment in the agraharam 
was Rs. 2-6-0 per acre and the total assessment therefore on the 
unlocalised extent of 40 acres 90 cents might be fixed at 
Rs. 97-2-0. The result was, that an additional quit-rent of 
Rs. 97-2-0 was imposed on the whole agraharam land. I must 
here remark that in the course of the enquiry that commenced 
in 1911, two of the agraharamdars appeared and stated that 
the minor inams in question had reverte@ to them, the purpose 
of the grant having ceased. 

I have just pointed out that the argument, that $e Govern- 
ment could not resume these inams on the ground that they had 
been included in the village at the settlement of 1860, cannot 
prevail. A further point, however, has been raised that the 
inams being unlocalised, the Government had no right to resume 
them. This position requires to be carefully examined. First, 
turning to the rulings of this Court in Secretary of State for 
India v. Rajah of Pittapwri (decided by Sankaran Nair and 
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Oldfield, JJ.) the inam lands as such had disappeared, that is to 
say, the Government were not able to identify or localise them. 
The Zamindar refused to receive the pattas on the ground that 
he was not in possession of the inams. Sankaran Nair, J. 
observed : ` 


“It is necessary therefore for the Government before i imposing quit-rent 
to localise the lands.” 


But the rule stated so generally has been qualified in a 
later decision. In Rama Rao v. Secretary of State for Indial 
Sundara Aiyar and Ayling, JJ. lay down the test, has it been 
shown that the lands are in the possession of the plaintiff? 
If so, they can be resumed. That fact, like any other fact, may 
be proved by direct evidence’or admission or may be inferred.. 
The question arose in respect of three inams attached to the 
offices of Nattanmai, Karnam and Kavalgar. Applying the 
test mentioned above, the learned Judges, on the finding that 
the Kavalgar lands were in the plaintiff’s possession, held that 
they were rightly resumed. As to the Karnam’s inam, the lower 
appellate Court had found that it was in the plaintiff's posses- 
sion; but the High Court, reversing that finding, set aside the 
resumption of that inam. In regard to the Nattanmai inam, 
the same test was again applied, the plaintif was found to be 
in possession and the resumption was held valid. The same 
principle seems to have been adopted in the batch of Second 
Appeals (Nos. 648 to 832 of 1927 etc.), on which the learned 
Government Pleader has so strongly relied. In Rama Rao v. 
Secretary of State for India? the resumption was set aside on the 
ground that the land, which was Nattanmai inat, could not be 
localised. Benson and Sundara Aiyar, JJ. observed that there 
was no evidence that the plaintiff was in possession of the inam 
lands. So much for x authorities cited. As to the principle 
involved, prima facit&what cannot be identified cannot be 
resumed. This is self-evident; but if the doctrine be strictly 
applied, it Must lead to obvious inconvenience and injustice. It 
has therefore been rigffffy held that whether localised or not, if 
the land has been proved to be in the party’s eossession, he can 
be called on to pay the assessment thereon. “This is- the ‘effect 
of the decisions; but even in such a case steps should be taken 
to demarcate the land. Ex hypothesi it is impossible to i salise 
the plot, but that does not absolve the Government from the 
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duty of setting apart some specific land as being liable for the 
quit-rent. As against the Crown a subject has an undoubted 
right to relinquish his holding and thus free himself from the 
burden of the assessment. To refuse to mark off the land, would 
be to deny to him this right. When portions of the inam, as is 
alleged in the present case, have passed by alienation into the 
hands of third parties, the situation becomes still more compli- 
cated. It may be that the alienee is able to prove to demon- 
stration, that the portion in his possession never comprised the 
land sought to be resumed. To impose the assessment upon the 
whole village generally, would be in such a case a very harsh 
step. If the owners consent, there can be no difficulty in 
Government demarcating the land. In the absence’ of the 
necessary consent, the Government is bound to take appropriate 
action with a view to setting apart the land and apportioning 
the liability. If the several Swners or the several co-sharers 
prove obstructive, the Court will undoubtedly take notice of that 
fact when deciding the case where the question of the pro- 
priety of the Government’s action is raised. 

With these remarks let us examine what has happened in 
this case. The 1st plaintiff, it is stated in the plaint, is entitled 
to a half share in the agrabaram, the 2nd to one-eighth and 
the 3rd also to one-eighth, “the other shares,” the plaint goes 
on to state, “ being held by certain others”. This statement is 
amplified in paragraph 6 of the plaint. 


“Plaintiffs believe that they ore not sow in possession of the said inam, 


and it is not possible to localise the inam. Plaintiffs are co-sharer agra- 
haramdars and own only fractions of the agrakaram land. A large portion of 
the agraharam was alienated to others who are now tm possession of the 
same. Some other portions are held by certain others and enjoyed by them.” 


I have, already said that a demand for Rs. 66-7-0 was 
served upon the 2nd plaintiff, afd whea the amount was 
not paid, his property was distrained. It@does not appear how 
the figure of Rs. 66-7-0 was arrived at or why it was against 
the 2nd plaintiff’s property alone that the Government proceed- 
ed. In paragraph 9 of the plaint the plaintits complain: 

“It was therefore uuproper for defendant’s officers to have collected, as 


they have done, from 2nd plaintiff more than the share of the rent propor- 
tional to his share in the ograbaram.” 


It ‘as the Government’s duty to have proved that the 
plaintiffs were in possession; but even their written statement 
does not contain denial of the allegation of the plaintiffs, 
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that the lands in question were not in their possession nor was 
it proved at the trial that they were so in possession. 

To another circumstance I may advert, which shows how 
Necessary it was to mark off the land before directing its 
resumption. That is the disproportion between Rs. 116, the 
favourable quit-rent on the village claimed to be of the extent 
of about 300 acres and Rs. 97-2-0, imposed on the comparatively 
small extent of 40 acres odd, to which the suit relates. If the 
land liable for this heavy assessment is not indicated, which of 
the several different owners is to be made to pay this large 
amount? The Government on such material as is available, 
having regard to such equities as arise, should come to a deci- 
sion in regard to the allotting of the plot and the apportioning 
of the liability. Before the order in the present case was made, 


no such steps as indicated above were taken, and I must there- 


fore hold that the act of resumption is ultra vires. If that be 
the correct view, that order need not be set aside under Art. 14. 
The learned Government Pleader contends that in this 
case there was something more than a bare order, the act of 
distraint, and therefore under Art. 14 the suit should have been 
brought within one year from the date of that act. If the order 
is ulira vires, the act done in pursuance of it is wlira vires too. 
If the ulira vires order need not be set aside, I fail to see why 
the ultra vires act should be set aside. I am not to be under- 
stood as deciding that the act need not be set aside at all; we 
are concerned for the present only with Art. 14 and under that 
special Article I am of the opinion that the 1ltra vires act need 
not be set aside. I hold that the Article applicable is Art. 120, 
which prescribes a’ period of six years. I decide therefore 
that the suit, in so far as it relates to the declaration, is not 
barred. The Lower(Court’s judgment to that extent is set aside. 
Then as to the refund of the money actually paid, there has 
been some contest as to whether S. 59 of the Madras Revenue 
Recovery Act or Agel of the Limitation Act applies. It is 
unnecessary to discuss this question as, whichever of these two 
provisions is applicable, the suit to that extent is beyond time. 
The decree of the Lower Court dismissing the suit, so far as it 
relates to the refund of the amount, must therefore be confirmed. 
In the result, I agree in the order proposed by the learned 
Officiating Chief Justice. 
K. C. Decree modified. 
[Enp or VotumME LXVI] 


